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' TRANSFER OF TERRITORIAL JURISDICTION AND 
EXECUTION APPLICATIONS. 


The question as to the effect on execution proceedings, of 
the transfer of territorial jurisdiction from one Court to another 
has been the ‘subject of controversy for many years. Almost 
all the cdses on the subject deal out justice on the merits of 
each case, although it may be difficult to cull out from them a 
uniform principle applicable to all cases alike. Further the 
matter is,complicated by obiter dicta in many of the decisions 
which, though appearing good enough for the particular case, 
do not, however, stand the test when pursued to its logical end 
or when applied to other circumstances. Before the decision in 
Subramania Aiyar v. Swaninatha Chettiar, the acknowledged 
result of the previous decision was:— 


(1) The Court which actually passed the decree (in its 
literal sense) can always entertain an application for execution. 


(2) It can transmit its decrge for the purpese of effective 
execution to a competent Cougt. “ 


(3) If the Court which actually passed the decree loses _ 
territorjal jurisdiction over a ceftain area, the-Court to which’ 
suci jurisdiction is tran¢ferred can entertain applications €or 
execution in the first instance. ° ; : a 

The learned Judges who decided Subramayia Aiyar v. 
Swaminatha Chettiar’ hold that éhe decision in S echi Nadany. ° 
Muthuswami Pillai? leads to the only fogical ¢onclusion that ° 


the Miisd proposition cannot be accepted as corréct. The Yeci- °° 
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sion turns on the interpretation of Ss. 37, 38 and afso of > 150 
of the Civil Procedure Code. The l@arned Judges take ite that 
Seen Nadan’s case? holds that the Court which tried the suit 
and passed the decree has not lost its jurisdiction to execute "the 
decree even though it has lost territorial jwrssdiction over the 
property. So, the'first Court has not (in the words of S. 37) 
ceased@to exercise jurisdiction to execute and so the second 
cannot acquire it. Section 150 also does not apply to such cases 
of transfer of jurisdiction and there are innumerable difficulties 
in the way of applying section 150 thereto. 


My humble endeavour in this article is to find out how far 
this decision can be accepted as establishing a sound principle or 
a correct proposition of law or a convenient practical procedure. - 


The first thing to consider is what is meant by jurisdiction. 
The word “jurisdiction” under S. 37 obviously does not mean the 
legal authority of a Court to do certain acts; as when we say 
that an Appellate Court has or has no jurisdiction to 
remand in particular cases. The word is used in the ordinary 
sense. The jurisdiction may be of different kinds: Ya) over 
the parties, (b) over the subject-matter, (c) local, and (d) pecu- 
niary. When a suit is instituted in a certain Court, wé know 
if that Court has jurisdiction to try it; and we also aon what 
gives that Court jurisdiction. Vide Ss. 15 to 21, Civil Procedure 
Code and also Ss. 4 to 6, Civil Procedure Code If that which 
gives jurisdiction to a Court, is taken away from it, that Court 
loses jurisdiction and in the words of S. 37 ceases to have juris- 
diction. So, a Coust “ceases to have jurisdiction to execute” 
a decree in such a suit, if that jurisdiction is taken away from it 
after the suit and before an application for execution is made. 


So to find out whether a Court has ceased to have jurisdic- 
tion tô execute the decree at*the time when an application for 
execution is made, take the plaint fnd see what gave the Court. 
jurisdiction to entertain the suft. See whether under the present 

- thanged circumstances, that Court will still have jurisdiation to 
entertain that suit. If not, that Court*has ceased to have juris- 

| diction tœ execute, ‘the decree. Find out which other Court will 
have jurisdiction to try that suit. This is what you are asked’ 

e to find out in Section 37. If weehave to find out that other Court 
ewltich satisfies the requirements, it should be that the Court which 
° e actually passed: ceases to satisfy them. Then it is that wdf say 


Z. (1919) I.L.R. 42 M. 821: 37 M.L.J. 284 (F.B.). 
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that éhe Cottrt which passed the decree has ceased to have 
jurisdiction to execute it.” 
8 


p ; 

e Now the quastion is whether the Court which tried the suit 
and passed the decree does not lose jurisdiction to execute it 
even though it has fost territorial jurisdiction,over the property. 
The answer is that it cannot be answered in this general way. 
Look into the plaint to know what gives the Court jurisdiction 
and see whether that has been taken away. The question has 
to be answered -with reference to the particular plaint and decree. 


Now apply the above rules to the facts of the case in 
Subramata Aiyar v. Swamitatha Chettiar* We find that the 
Negapatam Sub-Court had jurisdiction to try the suit on account 
of the B schedule property situate in the Mannareudi Taluk 
which was then within the jurisdiction of the Subordinate Court 
of Negapatam. Later under the notification of 1921, the 
Mannargudi Taluk came within the jurisdiction of the Sub-Court 
of Tanjore. So, that which gave Jurisdiction to the Negapatam 
Sub-Court was taken away from it and given over to the Sub- 
Court, Tanjore. Applying S. 37, Negapatam Sub-Court has 
ceased to exercise jurisdiction and the Tan jore Sub-Court has ac- 
quirede't. The question may arise whether the District Court of 
East Tanjore which acquired jurisdiction over A and C schedules 
property®may not also be taken to be the Court which passed 
the elecree; for if the suit were to be instituted now it may also 
be done in the District Court of East Tan jore. The plaintiff 
having an option filed the suit in a Court which had jurisdiction 
over Mannargudi property, and on a strict construction the Dis- 
trict Court of East Tanjore may not be included in the words 
“the Court which passed the decree.” But that is a different 
matter. Anyhow jt is clear that “the Court which passed the 
decree included Tanjore Sub-Court.” If the above princ’ples 
are sound then certainly it follows that Subramania Ayar v. 
Swaminatha Chettiar” is wrongly, decided. 


But then, we shall see whether the decree is correct for the 
reasons stated therein. The reasoning there is this:—The Full 
Bench case in Seeni Nadan v. Muthuswami Pillai? decides that 
the first Court, under the circumstances, has tfot ceased to exér- 


cise jurisdictién, and so obviously there is no room for the appli- a 


cation of section 37. Justice Ramesam says: “In this stat of, 
ausorities the matter came up before a Full®Bench in S eeng 
e 


cee 
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Nadan v. Muthuswami Pillai? and it was there ‘held that the 

` Court which tried the suit and passed the decree had not lest its 
jurisdiction to execute the decree even though it had lost terri- 
torial jurisdiction over the property.” We shall now examine 
Seem Nadan’s case and find out whether éhe above statement 
is correct. : 


One thing is plain that the Chief Justice had absolutely 
no doubt, for whatever reasons, that the second Court had the 
right to entertain an application for execution in the first instance. 
But he is anxious that the first Court is not deprived of that 
right, for several considerations. In the first place, he thinks 
it would be “so unreasonable and involve such hardships to 
the decree-holder that we should hesitate to impute such an 
intention to the legislature if we could positively avoid it.” 


Secondly, he traces the history of the section and says 
the decree-holder had the right under the Code of 1859, and 
that he had not been deprived of it by the Codes of 1877 and 
1882. The effect of the decisions up to 1908 was also the same. 
Although the point was considered settled that the fest Court 
had the right to entertain an application, yet two questions had 
arisen. One whether the Court which passed the dec®ee had 
jurisdiction to fully execute the decree, for the sale of immove- 
able property by selling it where the area in which it was situate 
had been removed to another jurisdiction. It was held tat it 
had not, but that it was a proper course to apply to the Court 
which passed the decree to send the decree for execution to 
another Court. Then as to the second question whether this is 
the only proper courge or whether after transfer of such a juris- 
diction, the Court which passed the decree could be treated as 
having ceased to have jurisdiction to execute the decree within 
the meaning qf section 37, so as by virtue of the section to 
cause the Court to which the area had been transferred to be 
regarded as a Court which passed a decree within the meaning 
of section 38, there has been a difference of opinion. The effect 
of the new Code of 1908 was that the,transfer of the decree to 
the“proper Court for execution is not the only proper course, but 
the second Court can entertain the application in the first instance. 
This was what the Chief Justice stated. The arguments advanced 
ongthe language of Ss. 37 and 38 are that where the business of 
“one Court is traitsferred to another, the first Court not only cegses 
“ “fo have jurisdiction to execute the decree passed by it, bêt also 


2. (1919) I.L.R. 42 M. 821: 37 M.L.J. 284 (FB). 
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ceases to bea “Court which passed the decree” for the term 


“include” in S. 37 is used*in a restrictive sense and thereby ex- 


cludes the first Court. The Chief Justice “holds that the term 
“include” is “a pkrase of extensive and not of restrictive juris- 
diction” and so tha Court which passed the decree actually, is 
not excluded. From the above it is clear that nowhere has the 
Chief Justice said that the first Court has not ceased t@ exer- 
cise jurisdiction. No doubt he has not in express terms, stated 
as his own opinion, that it has so ceased to exercise. Anyhow 
it is plain from the judgment that he holds the latter view. 
Otherwise, why should he deal with the hardships to the decree- 
holder, trace the history of the law from 1859, review the deci- 
sions giving rights to the first Court and most of all refer very 
seriously to the argument regarding the true import of the term 
“include.” He might have easily said that the first Court has 
not ceased to exercise jurisdiction and so there is no room for the 
application of S. 37, and there would be an end of the matter, 
and there will be no necessity to refer to section 150 at all. 


The line of argument for the appellant in Seem Nadan’s 


case? was that when territorial jurisdiction was transferred from 
one Ceurt to another, the business of one Court was transferred 
to another within the meaning of section 150 of the Civil Pro- 
cedure Gode. The first Court then ceased to exercise jurisdic- 
tioneand the second Court acquired it. So far, the Chief Justice 
accepts the reasoning. But when the appellant goes further and 
says that the first Court is excluded, the Court meets it by say- 
ing that the term “include” is not used in a restrictive’sense; that 
it cannot be used to deprive the decree-holder of the important 
right which he had till then of applying it all cases in the first 
instance to the Court which passed the decree, and that otherwise 
it will be unreasonable and involve hardship to the decree-holder. 


Again, it is stated that the case of Subbiah N aicker v. Rama- 
nathan Chettiar? is overruled in Seeni Nadaws case? Subbiah 
Naicker’s case? decides that on a transfer of territorial jurisdic- 
tion (1) the Court which passed the decree ceases to have juris- 
diction to execute it, (2) and therefore it cannot even enteftain 
an application for sale of properties, and (3) the Court which ac- 
quired jurisdiction over the properties can entertain an application 
in execution ip the first instance. The Full.Bench decision accepts 
prepositions 1 and 3 and dissents from the proposition 2. Vide 
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judgment of Ayling, J. The effect of the Full Bench decisien has 

been set out in Satrucherla Sivaskaida Raju v.. Ramachendra 

Deot and the learned Judges therein repudiate the suggestion that 

the Full Bench case implies that the Court which originally passed 

the decree has not lost its power to execute jt: i 


Therefore we come to the conclusion that Seeni Nadaws 
case? does not hold that the first Court has not lost jurisdiction 
to execute. From the fact that it holds that the first Court is a 
proper Court for execution, we cannot infer an implication that it 
has not “ceased to exercise jurisdiction to execute” within the 
meaning of section 37; for it holds that the first Court will be a 
proper Court in spite of the fact that it ceases to have juriŝdiction 
to execute. 


In short, if Seri Nadan’s case? does not decide, what the 
learned Judge in Subramanta Aiyar v. Swaminatha Chettiar’ 
stated it decided, the only result is that their decision is against 
the balance of authority. 


It is said, that it would be convenient if the parties have 
always to go only to the Court which passed the decree in 
the literal sense, and that the Code gives sufficient scgpe for 
effective execution by way of transfer of the decree to a com- 
petent Court., But then, whether by transfer of territorial 
jurisdiction, a Court ceases to have jurisdiction to executg its 
decree or not, there have to be cases where it so ceases to have 
jurisdiction, and section 37 gives the party a statutory right to 
go to the other Court which acquires jurisdiction. And in a 
case where the Court which passed the decree ceases to exist, 
one has of necessityeto go to another Court. An argument of 
convenience applying to one particular set of facts, is not of 
general application and can by no means Override the rights 
flowing by expfess provisionseof a Statute. Another argument 
is advanced that it would involve considerable difficulty and 
inconvenience to parties if mare Courts than one acquire juris- 
diction and be included in the term “Court which passed the 
decree.” No one could help it if the prdvisions of section 37 lead 
to them. e But really noegreat inconvenience will be felt if the 
Court which actually passed the decree is always given the 

e power to enttrtain applications. Sadasiva Aiyar, J., in the 
das paragraph of his judgment in Seem Nadan’s cuse? has given 


vee 1. (928) 28 L.W. 885. : 
° 2., (1919) I.L.R. 42 M. 821: 37 M.L.J. 284 (F.B.). 
4. (1927) 25 L.W. 671 at 676. 
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valugble suggestions, if one may say so with respect, which if 

followed would remedy all inconveniences. 
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Hore concluding reference has to bé made to a decision 
in ‘Manikka Gowtdan v. Loganatha Mudaliar.” There was a 
simple money deee passed by the High Court of Madras on 
its Original Side. The decree was transmitttd for execution to 
the Subordinate Judge’s Court, Vellore, within whose jerisdic- 
tion the judgment-debtor had certain properties. This Court 
attached all the properties but sold only two. Meanwhile the 
properties were removed from the Vellore Court to the local 
jurisdiction of the Sub-Court of Chittoor. So, an application was 
made to the High Court for withdrawal of the proceedings from 
the Vellore Court and for retransmission of the decree to the 
Chittoor Court. The question is whether the Chittoor Court 
can direct the sale of the properties without a fresh attachment. 


The discussion turns upon—(1) the provisions of O. 21, 
R. 64, Civil Procedure Code, (2) Section 150, and (3) the deci- 
sion in Sleeni Nadan v. Muthuswami Pillai? Their Lordships 
keep out of consideration section 150, Civil Procedure Code, 
as there are conflicting views as to its scope. As for O. 21, 
R. 644 we need not now trouble ourselves about it as it is 
beside our present purpose. But we will have to see whether 
the decision in Seene Nadat’s case’ can at all be applied to this 
case. 


It is to be kept in mind that.the Vellore Court is not the 
Court which passed the decree either in its original and literal 
sense or in its extended sense under section 37, Civil Procedure 
Code. The High Court of Madras is the Court which passed 
the decree and that Court has neither ceased to exist nor has 
it ceased to exercise jurisdiction to execute. And so there is 
no room for the application of section 37, Civil Procedurg Code. 
The Vellore Court is ‘merely a ‘Court to which a decree has 
been transmitted for effective gxecution. If for any reason 
this Court cannot proceed further, the High Court, ie., the 
Court which passed the,decree will naturally withdraw the pro- 
ceedings and seek effective execution in | proper Courts. VenRata- 
subba Rao, J., in Manikka Goundan*v. Loganatha’ Mudaliar? 
states: “The.point decided in that case (Seeni Nagdat’s case?) 15, 
that although, a Court loses its territorial jurisdiction, it does not® 


cease to be a ‘proper Court’ to entertain an exectetion application.” 
2 oe i a pt gy 
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5. (1929) a L.W. 649 at 651. 
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At the end of p. 652 he further states: “In that cast, it wag held 
that a Court can entertain an executeon application, althoygh it 
ceases to possess tesritorial jurisdiction.” The learned Judge 
states the proposition as if Seem Nada®’s case? can be applied to 
any Court executing a decree and losing jurisdiction of proptr- 
ties. But Seeng Nadat’s case? speaks only of the Court which 
passed, the decree losing jurisdiction, and certainly Vellore Court 
is not the Court which passed the decree in any sense. With 
great respect, I fail to see how Seem Nadan’s case? can at all 
help the decision in Manikka Goundan v. Loganatha Mudaliar,> 
barring all the consideration of section 150, Civil Procedure 


Code. 


This case, Mantkka Goutdan v. Loganatha Mudatiar,’ does 
not help us in our present discussion except in so far as it states 
that See"; Nadan’s case? does not overrule every point decided in 
Subbiah Naicker v. Ramanathan Cheitiar.2 But then, this is not 
new, for we have it in Satrucherla Sivaskanda Raju v. Rama- 
chandra Deo Nor was this unknown to the learned Judges 
who decided Stbramania Adyar v. Swamitatha Chettiar. 
Manikka Goundan’s case,” however, helps us in not Accepting 
the decision in Subramania Aiyar v. Swaminatha Chettiar, 
though, strange to say, no reference is made to the elaborate 
discussion of Ramesam and Devadoss, JJ. Š 


The learned Judges in. Seeni Nadaws case? prefer to base 
their conclusions on section 150, Civil Procedure Code and fight 
shy of applying section 37, Civil Procedure Code. The learned 
Judges in Subramatig. Aiyar v. Swaminatha Chetttar* consider 
the application of section 37, Civil Procedure Code; but hang 
too technically upon “what they take to be the actual decision in 
the Full Bench case. And Mamkka Goungan v. Loganatha 
Mudaltar® does not criticise Subramania Aiyar v. Swaminatha 
Chettiar: but simply ignores $. 


No reference is made to section 150 at all in the above dis- 
cussion, for in the first place the result is achieved even without 
reference to it, and secondly on accourt of varied and conflict- 
ing views, on the’ matter, the matter has to be considered 
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Ij conclitsion it has to be mentioned that the case of Subra- 
mama Aiyar v. Swaminatha Chettiar? has created considerable 
difficufties and hardships to the decree-holtler who has for a 
considerable time, taken for granted that the Court to which 
jurisdiction has Been transferred can entertain applications in 
the first instance without the decree being trarfsmitted to it from 
the Court which passed the same. When the new Ramnad Dis- 
trict was formed in 1910 and afterwards when there has been 
redistribution of areas between two or more Munsif Courts and 
Subordinate Courts, it has been the practice of the Courts to 
prepare a list of cases (other than pending proceedings) which 
are affected by the change of jurisdiction and send it on to the 
District Court which passes orders in accordance with which the 
records are sent to the respective Courts acquiring jurisdiction 

anew. And it has been the invariable practice for the parties to a 
apply only to the second Court. Therefore it seems to be ab- 

solutely necessary that, at the earliest occasion when an oppor- | 
tunity arises, the matter should be set at rest by a Full Bench. 

S. LAKSHMI NARAYANA ÅIYAR, B.A., B.L., 

: Madura. 


SUMMARY OF ENGLISH CASES. 


ATTÊRNEY-GENERAL v. THE Lorp Mayor, ETC., OF THE 
CitY or LEEDS, (1929) 2 Ch. 291. 


Local Government—C orporation—Authorised by statute to 
run ommibuses through specified routes inside and outside the 
city—Expenses of laying to be met from city funds—Corpora- s 
tion ruting omnibuses outside the city through a non-specified 
route—The non-specified route connecting specified routes in 
and outside the cit$—If ultra vires. 


A municipal corporation incofporated by royal chartêr was 
authorised by a special Act to run omnibus service both inside ° 
and outside the city limits and wien outside, it was empowered 
to guneonly along a specified rute. In the particular case it ° 
ran a service within the city and outside but, for a distancæof 
40 yards it was outside the specified rotte but found hecessagy . 
to connect the two specified routes, and the question arose if 
the corporation could spend moneys out of the city fund in con® ° ° o ä 
necting the authorised route of omnibuges outsigle the city with « 
a route of omnibuses inside the city throtigh a non-s 
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Held, that to connect the:two routes where tey meet is an 
expense of and incident to the undestaking and more so qs it is 
in evidence that a portion of the strip must be traversed to turn 
an omnibus for the return journey. In considering the queStion 
\ whether, a particular matter is ultra vires, it must be approached 
A from a reasonable point of view and whatever may fairly be 
‘\regarsled as incidental to or consequential upon those things 
which the legislature has authorised, ought not (unless express- 
y prohibited) to be held, by judicial construction, to be ultra 
Ures. 













In ra CONQUEST. ROYAL EXCHANGE ASSURANCE V. 
Conquest, (1929) 2 Ch. 353. j 


4 Law of Property Act, 1925—Trustees for sale of freehold 
houses—Powers of maragement—Expenses meurred in pulling 
down and rebuilding some of the walls, renewing roof-timbers, - 
etc —Rebuilding necessary to enable the houses to be let—Also 
general repairs effected—Expenses if payable out of capital or 
income. 

By his will, a testator bequeathed his freehold houses to 
trustees upon trust to sell and convert the same and old the 
proceeds after defraying certain expenses, debts and legacies 
in trust to the testator’s children. The trustees hadgpower to 
postpone the sale. Certain structural repairs were felt neces- 
sary to effectually let the houses and the trustees effected those 
repairs. ~ 

Held, that as the result of S. 28 sub-sec. (1), Law of Pro- 
perty Act, the trustees for sale had the power to spend income for 
such purposes as are specified in S. 102, sub-sec. (2) of the 
Settled Land Act, 1925, and to spend capita] for purposes men- 
b. tioned in Part I of the Third Schedule. When the work in ques- 

tion is a “repair,” it has to bè paid for out of income but when 
$ it is structural reconstruction, the Work ought to be paid for out 
of capital. Where the two, sections overlap, the trustees will in 
° exercising their choice be guided by the principles laid dowy in 
In ee Hotchkys, (1886) 32 Ch. D. 408. 
- » Inre Gray, ¢1927)°1 Ch. 242 explained as a case of repair. 
e.. °”? °° | Inre WILLIAMS. SETTLEMENT. GREENWELL v. HUMPHRIES, 
°(1929) 2 Ch. 361. * 7 
First marriage—To wife for life and*to the 
ge after her death—Power to revoke as to 













e eee sa. Lf 
W Poy aL. 11 






three-fourths tf there Wael one issue and to re-settle for the 
benefis, of a husband who m&y survive her—Such husband to take 
only a lifesinterest—Power to appoint exefcised in favour of 
second husband—Subsequent divorce before death—Whether ow 


her death the second husband can ala 





Under a marriage settlen Fin 4902, S al (Fite Settled her ` 





properties to herself for life {Rater her Ea a thd i issue Of 
the marriage. If she should feathdrny; and if" there. was bnly one 
issue of the marriage, she Was, dnipawWered to. revoke 4 the settle- 
ment as to three-fourths arith w E A iy&band with 
whom she might intermarry, TE Ce, waive her.” She 
` married*a second husband in whose favour. ace Settled the three- 
fourths but that marriage was dissolved and she died the wife of 
a third gentleman. On her death the second husband claimed the 
properties under his settlement. 


Held, the power given to the lady was a limited power to 
appoint in a certain way and within certain limits; and the 
power could only be exercised in favour of one who survived 
the wife and was her husband at the time of her death and not 


at the time of the exercise of the power to appoint. 
e 


6 
DAVIES v. PROPERTY AND REVERSIONARY JNVESTMENTS 
CORPORATION, LIMITED, (1929) 2 K.B. 222. 


Landlord and Tdnant—Distress—Notice specifying cer- 
tain goods upon a premises and further adding “all other goods 
upon the premses Sufficient to satisfy the amount of thas distress 
and expenses’—If valid notice. 


A notice of distress signed by a certificated bailiff ran:— 
“Take notice that... .. I haveethis day seize@ and di8train- 
ed the goods and chattels specified in the following inventory 
and all other goods upon the premises sufficient to satisfy the 
amount, of this distress and expenses.” j 


Held, the terms of the notice were vague.and did not pent 
out any certain goods and left it uncêrtain what goods were 
taken and wag therefore bad. But if a notice, should state 
clearly that the seizure is a seifure of all the goods upon the 
a without the words “that may ‘be required” it may be" 
900 


Kerby v. Harding, (1851) 6 Exch. 234 followed. ° 


(Wakeman v. Lindsey, (1850) 1440.B. 625}. - 


03. 


. 16 
e | | ' 
s $ 
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LEITCH v. Emmorr (INSPECTOR oF Taxes), {1929) 2 K.B. 
236. ii ° 
Income-tax—Husband and unfe—I"terest on War Logn gn 
favow of wife—Wife’s liability in the first gear after the hus- 
band’s death—Whether computable on preseding year’s income 
—Effect of proviso to R. 16 of the All Schedules Rules to the 
Income-tax Act, 1918. , 


A wife owned in her own right certain 5 per cent. War 
Loan inscribed stock and some bank interest and received the 
income on them for the years ending April, 1921 and 1922. 
The husband died in April, 1921. Under the Income-tax Act, 
R. 16 of All Schedules Rules a married woman is asse$sable as 
if she were sole and unmarried but under the proviso to the 
rule “the profits of a married woman living with the husband 
shall be deemed the profits of the husband, and shall be assess- 
ed and charged in his name, and not in her name or the name 
of her trustee... .’ and the tax is to be computed on the 
income arising within the preceding year of assessment. The 
question arose if as the effect of the proviso to R. 16 the wife’s 
income was to be deemed to be the husband’s income for taxation 


purpose. 6 


Held, that the proviso does not alter the character of the 
income charged to tax or the measure of the tax but onl¢ provides 
that the assessment shall be made in the name of the husbaral for 
collection purposes and for that purpose treats it as his income. 


MIDLAND MOTGR SHowrooms, Ltp. v. NEWMAN, (1929) 2 
K.B. 256. 


Principal and Surety—Hire-purchase agreemeni—iC ompaty 
letting a motor car for Ire purchase—Amount payable by 
instalyenits—Defendant standing surety—Company extending 
time to pay some instalments—lIf surety wholly discharged. 


A motor company let to sd a motor car on the terms that A 
might be at liberty to purchase the car at a certain price, in the 
meantime to pay certain monthly instalments. The defendant 
stood sugety for’ the que payments and performance of the 
areement. The monthly payments fell into arrear and at the 
request of A*the company accepted a cheque from a stranger 


for a smaller amount than then due, as part-payment and allow- 


ed a month fer.the payment of the balance. é 


Held, that the confract was one and entire and cannot be 
treated as separate contracts for each instalment and as such 
9 `o 


LVIII] THE MABRAS LAW JOURNAL. 13 


by thee time int respect of some instalments being extended, the 
time fer the performance of the contract must be deemed to be 
extended so as to discharge the surety, not merely from the 
instalments then due but from the whole. Croydon Commer- 
cial Gas Co. v. Dickinson, (1876) 2 C.P.D. 46 distinguished, as a 
case of several separate contracts. . 

EREAUT v. GIRLS PUBLIC Day ScHooL Trust, LTD,, 
(1929) 2 K.B. 274. 


Income-tax—School carried on by an educational trust— 
The trust ortginally incorporated as a company—Later altered 
to a Public School Trust—Shareholders entitled to receive divi- 
dends on their shares if the school paid its way—If the school 
a “publica school” within the meaning of Income-tax Act— 
School obherunse possessing the elements of a public school. 

The school in question was incorporated as a Girls’ Public 
Day School Trust, Ltd., and at the time of the founding, no 
commercial motives of making a profit entered the shareholders’ 
minds at all. But, under the memorandum, a payment of a divi- 
dend not exceeding 4 per cent. or the repayment of capital on a 
windinggtip may be made. The expenditure for a long period of 
years had exceeded the income, though in the year of assessment 
a dividend was paid. 

$Teld, that though in other respects the school was a public 
school, it was in the contemplation of the founders or managers 
to earn a profit if the school should afford it; and the fact that 
it is authorised to and does in fact applye part of the profits 
earned by carrying on the school in paying a dividend is funda- 
. mentally opposed to the conception of a public school. 

Blake’s case, (1887) 19 Q.B.D. 79 applied. 


a oe oe e e 
Smart BROTHERS, Lro. v. Horr, (1929) 2 K.B. 303. 


Landlord and Tenant—Distrass by landlord for arrears of 
rent—Seizing goods in tendnt’s possession under a hire-purchase” 
agreément—Instalments under hire agreement in arrears—Detgr- 
mination by ower of the agreement before disiress—lf goods 
can be said to bd yet “comprised in any... hire-purchase 
agreement’ —faw of Distress Amendment Act, 5. 4. o 

A landlady levied distress on certain goods in the posses- * 
sionsof the tenant for arrears of renteand seized them. Thee e° 
goods were subject to a hire-purchase agreement by which, the e 
owner was empowered to determine and end the agreement in 

e ® 
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‘case of any breach of the terms of the agreement. The anstal- 


ments having falley due, the owner had determined the agree- 
ment by a notice earlier than the distress. In an action against 
the landlady by the owners for illegal distress, . 

Held, that the Law of Distress Améndment Act, 1908, 
deprives landlords of the right to distrain upon goods of persons 
other*than the tenants of the premises, with certain exceptions, 
one of them being when the goods are “comprised in any... .- 
hire-purchase agreement.” But the goods cannot be said to be 
so if at the time of distress, the agreement has been ended by a 
valid notice, without any right under the agreement subsisting. 
The distress after such termination is illegal. e 

Jays Furnishing Co. v. Brand & Co., (1915) 1 K.B. 458 
and the earlier case of Hackney Furnishing Co. v. Watts, (1912) 
3 K.B. 225 distinguished. 


PEARCE v. BRAIN, (1929) 2 K.B. 310. 
[nfant—C ontract—Exchange of a motor cycle for a motor 
car—If void agreement—Infants Relief Act, 1874, S. 1. 


An infant exchanged his motor cycle and side-car for a 
second-hand motor car of the defendant, used it for some days 
and when it broke down owing to a defect, claimed back his 
motor cycle repudiating the contract on the ground that he was 
an infant at the time, that the contract was void under 5. 1 # the 
Infants Relief Act and therefore the plaintiff never ceased to be 
the owner of the motor bicycle. 

Held, a contraet of exchange also falls within the words 
“soods supplied or go be supplied” in S. 1 of the Act. But the 
plaintiff had the benefit of the contract and although he had not 
had everything he expected to get, there was not a total failure 
of coasideratien and therefore cannot recover back his motor 
cycle. Š 

Valentini v. Canali, (1889) 24 Q.B.D. 166 followed. 


_ Berry v. Berry, (1929) 2 K.B. 316. . 


ae onsract—Decd—Wariation by a later contract not by deed 
_ Variation not permissible at common law—Defence of a simple 
contract good at equity—Confict between—Equity to prevail— 


. Sitpreme Court of Judicature Act, 1873, S. 25 and Supreme Court 


of Judicature (C onsolidaiton ) Act, 1925, S. 44. 4 


By a deed of separation (deed under seal) a certain sum of 
money was agreed to be paid to the wife by the husband. By 
@ 
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a latet agreement between them, it was varied, the wife to 
get a Smaller monthly sum with the advantage of receiving a 
percentage of the husband’s income if it exceeded a certain 
figure a month. li an action on the original deed, the later 
contract was pleade@ in defence. 


Held, whenever there is a conflict between common law. 
and equity, equity has to prevail and as at equity the defence 
would have succeeded [see Nash v. Armstrong, (1861) 10 C.B. 
(N.S.) 259], the later contract superseded the original contract, 
though not under seal. 


Steeds v. Steeds, (1889) 22 Q.B.D. 537 applied. 
Cassipy v. DaiLy Mirror NEWSPAPERS, Lro., (1929) 
2 K.B. 331. 


Defamation—Statememt innocent on its face—Defamatory 
if further facts known—Publisher not knowitg the facts— 
Whether liable. 


The “Daily Mirror” published in their newspaper a print 
of a photograph with the words “Mr. Corrigan .. . . and Miss 
X, whoge engagement has been announced.” The plaintiff was 
the lawfully married wife of the Mr. Corrigan, which fact was 
not knows to the “Mirror.” The action for libel was brought on 
the ground that the words were understood by her female friends 
who read it as meaning that the plaintiff was an immoral woman 
who cohabited with Corrigan without being married to him. 


Held, by Scrutton and Russell, L.JJ., that the words were 
capable of two meanings, one defamatory and the other inno- 
cent and as such the jury must determine which of the two 
meanings was reasonably inferrable from the words used by 
persons who knew the facts and that the fact that the wordg were 
ex facie not defamatory and that the additional fact which made 
it defamatory was not known to the publisher was no defence. 
' Dictum of Brett, L.J., in Henty’s case, (1880) 5 C.P.D. 514 
at 539,°540 dissented from. 


E. Hulton & Co. v. Jones, (19103 A.C. 20 applied. 


By Greeg, L.J., dissenting—It was not enough for the 
plaintiff to show that people whe knew her jumped to the con? 6 
clusion that she was living with Corrifan as his mistress but: 
_was*beund to show thaf, reasonably ifterpreted, the words ofe e° 
the alleged libel contained an allegation to that effect. If ex- e 
trinsic facts are relied upon for converting what 15 ex facie 
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innocent into a defamatory statement, those facts must be known 
to the person who wrote it. Ke 

BE. Hulton & Co. v. Jones, (1910) A.G 20 distinguished 
as a case where the words complained of appeared to relat6 to 
an existing individual and clearly defamatdry. 


Rewsnotme BROTHERS v. ROAD TRANSPORT AND GENERAL 
INSURANCE Co., Ltp., (1929) 2 K.B. 356. 


Insurance—WM otor bus inSurance—Proposal form signed by 
proposer but written up by the Insurance Company's agent— 
material misstatements therein—Agent knowing them to be 
untrue—Whether agents knowledge constructive notice to his 
principals. 


A motor bus owner insured it with an Insurance Company 
and sent the usual proposal form duly signed by him. The 
proposal contained the clause that the proposer warranted that 
the answers given to questions in the form were true, that no 
material information was withheld from the company and that 
the warranty’ shall be the basis of the contract betweef him and 
the company. The proposal form was written by the company’s 
canvassing agent to whom the proposer gave true answers and 
all information. But the agent, who was not authorised to fill 
those forms, wrote untrue answers. The company did not know 
that he had so written. An accident occurred to the bus and 
the applicants claimed to be indemnified in respect of the damage 
thereby sustained but the insurance company repudiated liability 
on the ground that*the proposal contained untrue answers in 
material particulars but for which the insurance would not have 
been effected. 


Held, that a person who fills up the proposal at the instance 
of the proposet cannot be the agent of the person to whom the 
proposal is made and if such person is also the agent of the com- 
pany and induces the proposer to make a certain form of pro- 
þosal misrepresenting to him, the remedy is to rescind the con- 
trast so procured by misrepresentatién and not to alter the 
written centract and claim the benefit of it as altered. A man 
who has signed an important document without reading it, con- 

e taining untrue statements and a promise that they are true and 
-fofm the basis of the contract cannot escape from the conse- 
°. <juences of his-negligenee by saying that the person who he 
e asked to fill it up for him was also the agent of the person to 
whom the statement is made. g i 
© @ 
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Bawden’ $case, (1892) 2 Q.B, 534 distinguished. 


Diggar v. Rock Life “Assurance Co., (1902) 1 K.B. 516 
followed. 4 


* Per Greer, L.{—‘In cases like the present, it does not 
seem to matter whether the verbal statements which are relied 
upon are made to a person in the position of Mr. Willey 
(agent), or are made to the directors of the company. In 
either case they could not affect the contract which is wholly 
contained’ in the policy of insurance with its incorporated 
proposal form.” 


a ra nihan Ema aaa 


May v. May, (1929) 2 K.B. 386. 


Husband and wife—Deed of separation fixing a sum to be 
pad to the utfe—Subsequent divorce—No express words that 
the deed should be operativa only during marital relationship— 
Contract—Theory of frustration how far applicable. 


By 4 deed of separation the husband covenanted that he 
will “during the life of the wife . . . . pay to the wife such an 
annual sum that . . . . shall amount to the clear yearly sum of 
£000. . ..” Subsequently the marriage was dissolved at the 
instagce of the wife on the ground of husband’s adultery. The 
wife did not ask for an award of permanent maintenance when 
the decree of dissolution was pronounced but relied on the terms 
of the deed. The husband did not pay her as per the deed con- 
tending that it must be read impliedly as Telating only to the ii 
period. during which the parties were living apart as husband 
and wife. 


Held, following Charlesworth v. Holt, (1873), L.R. 9 Ex. 38 
that no such term can be implied.” 
e 


Per Scrutton, L.J.—“If the *question in the present case 
had no previous history but had arisen for the first time afters ; 
the decision of those cages,’ (meaning the cases on the ‘dge- 
trine of frustration’ in contracts) “there would be mueh encou- 
ragement for the view that this husband and wife in providing 
for the terms Gn which they shold separate were providing fore e i 
the time during which they should continue.to be husband afd 

Y é 

wifey although separated, and on the footing that. i£ they should, ,° y 
cease to be husband and°wife the operafion of the deed should |, e 
cease- also.” . + 
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Tue HAYLE, (1929) P. 275. : ; 


Shipping—Defactive berth provided—C onsequent damage 
—The harbour master also acting as ship’s agettt—Knowledge of 
defective nature of the berth by agenti! mpar Ang of information 
to the principal against the agents interest—@f agents knowledge 
constructive Notice to principal—Nature of agency. 

Phe owners of a steamship sent the vessel to the defend- 
ant’s wharf with a cargo of coal to be discharged thereat. The 
wharf was in the control of a Railway Company whose station- 
master was also the harbour master. Before sending the ship, 
the plaintiffs wrote to the harbour master to find out if the 
wharf were safe on his assurance berthed their vessel along- 
side the quay. The harbour master acted as the agent for the 
ship in the matter of piloting, discharging the cargo, etc. The 
ship suffered damage by the berth being uneven and unfit, which 
fact was not known to the plaintiffs. There was a printed 
notice embodying the terms of berths according to which the 
company excepted liability for unsafe berths. The notice was 
known to the harbour master but was not actually given to the 
steamer owners. The question arose if the defendant company 
could escape liability by reason of the fact that their harbour 
master acted as agent of the steamship. 

Held, the harbour master was plaintiff's agent merely for 
the purpose of reporting the ship, navigating the entrange to 
the harbour and providing funds for the labour. Further as 
the harbour master was very much interested in seeing the ship 
in his berth and therefore interested in keeping back his know- 
ledge from the pr incipal, the agent’s knowledge cannot be im- 
puted to the principal. 


Í , JOTTINGS AND CUTTINGS. 


The New Judge—The appointment of Mr. Charles Ajan 
Bennett, K.C., as a Judge of the Chancery Division, to fill the 
evacancy created by the prometion of Sir Mark Romeg to the 
Court of Appeal, occasioned no surprise; there had for some time 
been no equestion as te whether Mr. Bennett would attain to 
judicial honours, the only question was as to when he would 


e do so. He Mas enjoyed a large and steadily incfeasing practice 


asa leader; whatever effect the abandonment of the system by 
„Which Chancery leaders attached themselves to particular, C6urts 
may have had on the practices of some, it certainly increased that 


of Mr. Bennett; he was recognised as being a very sotind lawyer, 


| | 6 @ © 4 
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| . 
and as,an emittently safe advocate, whose calm and unhurried 
methods ensured that his Gients’ cases were properly placed 
before fhe Court. Mr. Bennett is the first Judge of the High 
Court to have seed active service during the War; he served 
in France as an officer in the Rifle Brigade, and was captured 
during the German “push” in the Spring of 1918, remaining a 
prisoner until after the Armistice. His appointment has peen 
received with complete approval by the profession, which anti- 
cipates for him a distinguished judicial career—L./., 1929, 
p. 323. 


Sankey tha Serene. —Although he has not yet been subjected 
to the supreme test, I have deliberately come to the conclusion 
that Lord Sankey is, of all the recorded Chancellors, the most 
happy, imperturbable and serene. At the Bar and on the Bench 
he bore in all seasons the expression which a saint, slightly 
amused by what was passing at the moment, might be supposed 
to bear. And when you have dealings with him, you realise that 
this rare expression, while effectively concealing his thoughts, 
truly indi@tes the spirit of the man within. The esteem in 
which he is held by the Bar, not only by reason of his judicial 
merits, bAt for his unfailing courtesy, is such that he is, perhaps, 
the most popular Lord Chancellor of our time. 

Regarding him as they do, members of the legal profes- 
sion Hope he will not, politically speaking, go really Red. In 
any future civil catastrophe it would cause the Inns of Court 
battalion, collectively and individually, the greatest unhappiness 
to fire at him across the barricades.—L.J., 1929, p. 331. 

6 

Deaths of the Chiefs.—] am not sure whether the deaths of 
the Chief Justices are not more interesting to the legal profes- 
sion than their lives. Nor is this, morbid interest solely, due 
to the fact that such a death may mean promotion for many. 
They rarely die in harness, and when they do, few moves are 
necessary to make the required adjustment. 

There is in existence an account of the last hours of Lord 
Tenterden, who, as a boy, owed much tq Lord Thurloy’s inte- 
rest, a man not free from impatience, and who’ apparently still 
holds the speed ‘record as a judge. , “He despatched the business 
of his Court with a speed never before equalled and never singe 
surpassed.” The narrative of his death is not*uplike Plato’s 
account of the Death of Socrates, with differences; and he did ” 
not: take his medicine: with the same humility. $ 
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“We saw him the last day he ever sat upor? the Begch. It 
was the trial of the Mayor of Bristdi. Plainly he was suffering, 
but the disease was simply physical: his mind was unithpaired. 
When strongly advised not to attend the Courf he replied, “f have 
public duties to perform, and while it pleasas God to preserve my 
mental faculties? I will perform those duties; physical suffer- 
ing 6 can bear.” He was told that he could not live unless he 
obeyed his medical advisers. They told him that rest and retire- 
ment would restore him. “I know better,” said he, “my days are 
numbered, but I will do my duty to the last... .” Towards 
morning on the day of his passing he-became restless and slightly 
delirious; all at once he sat up in bed and, making a motion as if 
to dip his pen in an inkstand, said in a clear voice: “Gentlemen 
of the jury, you are discharged.” He then fell back in his bed 
and died.” 


So passed Lord Tenterden, son of Mr. Abbott, the barber of 
Canterbury, “whose house stood on the left-hand side of the 
Western entrance to the Cathedral.” —LJ., 1929, p. 331. 


An American Re-Statement of Law atd the Rule in 
Dearle v. Hall. —We referred two years ago (64 L.J. 309) to 
the Scheme of the American Law Institute for the Re-State- 
ment of the Law depending on judicial decision. We gee from an 
article by Prof. P. H. Wingfield in the current Journal of ,Com- 
parative Jurisprudence, that a beginning has been made with the 
law of Contracts and that a draft of the first seven Chapters has 
been issued. Copies have reached Prof. Wingfield, but, as our 
outlook on the law is already sufficiently multifarious, we need 
not express regrete that they have not reached us, and we are 
content to take our information from Prof. Wingfield. Naturally 
he commences with a reference to the magflitude of the problem 
of Case Law im the United States. “Every criticism of Case Law 
which Bentham and Austin passed upon the English system 
applies with tenfold force te American Case Law.” There are 

e 48 separate jurisdictions; the output of judicial decisions is 
correspondingly heavier than with us» and “the ‘incognoscibil'ty’ 
of these is much aggravated by a variation in judicial ability 
which is wider than with us.” And out of this mass of mate- 

ə «vial, Prof. Williston, who is the chief draftsmafi, has attempted 
te evolve rules which will not, indeed, be binding—though there 
is no reason, Why particular States should not give them legis- 
lative sanction—but my “be acceptablé to a well-informed Court 
of last resort.” Prof. Wingfield cites various instances in which 
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the draft eithet reverses or gives greater clearness to the rules 
which grevail here. We will notice only one—the rejection of: 
the Rule in Dearle v. Hall. In Ward v. Duncombe, (1893) A.C. 
69) Lord Macnagtten failed to find any consistent principle on 
which the rule is fourded—a rule which he was inclined to think 
“has, on the whole, produced as much injustite as it has pre- 
vented.” But it has survived this criticism, to be incorpogated 
and extended in S. 137 of the Law of Property Act, 1925. It 
seems that the best opinion in America agrees with Lord 
Macnaghten.—L.J., 1929, p. 424. 


A Soviet Marriage —A Soviet marriage is, according to the 
decision of Hill, J., in Nachimson v. Nachimson, (Times, 18th 
instant), in' English Law no marriage at all, and the English 
Divorce Court will not entertain proceedings in reference to it, 
whether for dissolution or otherwise. Of course, the Court 
does not confine its jurisdiction to marriages which have been 
validly contracted according to English Law. But it does not 
recognise the marriage relation at all unless there has been 
a consent on the part of a man and woman to co-habit with 
each other, and with each other only: Harrod v. Harrod (1 
K. & J. 4); and in the earlier case of Lindo v. Belisario (1 
Hag. .Cons. 216), Lord Stowell ins’sted on the requirement of 
lastiag co-habitation. In Hyde v. Hyde (L.R. 1 P. & D. 
130), Lord Penzance, in a passage quoted in the present case 
by Hill, J., said that in English law marriage was “the volun- 
tary union for life of one man and one woman, to the exclu- 
sion of all others.’? And there must be a marriage in this 
sense in order that the English Court mał have jurisdiction. 
A Soviet marriage fails to answer the test because, though 
the parties may at the outset intend a life-long union, the 
marriage is in fact dissoluble by the consent of *both mah and 
woman, or even at the instamce of one. Down to 1927 there 
was indeed a difference according as both parties desired the 
disssolujion or no. At the instarfce of both parties, the dissolu-’ 
tion only required registfation. At the instance of one, a ge- 
cree of the Court had to be obtained; but there was mo option 
to refuse it, and the decree was only a ministerial act. But, 
under a law of 1927, a decree is not necessary, and either e 
party may register a dissolution. A marriage which can tHus 
be dissolved by either „party is, in the view of Mr. Justice, ,° 
Hill, no marriage at all, and there is no basis for the interven- . 
tion of the English Court. , He recognises difficulties in this 
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result, but they “are not made by English Law, or eby the 
laws of other countries which share swith England a common 
view of marriage. They are made by the law of the Soviet, 
which has cut itself adrift from the view of marriage hitherto 
held by civilised communities.” —ZL.J., 1939, p. 424. 


excessive Rate of Interest: Onus of Proof.—Two points 
under the Money-lenders’ Act came before the Court of Appeal 
in Reading Trust, Lid. v. Spero, (Times, “December, 11). The 
claim was in respect of three promissory notes, the rates of in- 
terest being respectively 60 per cent., 80 per cent., and 80 per 
cent. The defence pleaded that the Joute areca efor inte- 
rest were excessive, and the transactions harsh and uncon- 
scionable, and further that s. 6 of the Money-lenders’ Act, which 
deals with the form of Money-lenders’ contracts, had not been 
complied with, and that, therefore, the contracts were unenforce- 
able. With regard to the rate of interest, the relevant’ section 
of the Act of 1927 is section 10, which provides that, where it 
is found that the interest charged exceeds 48 per cent. per 
annum, the Court shall, unless the contrary is provef, presume 
that the interest ere is excessive, and that the transaction is 
harsh and anconscionable The Court of Appeal, affirrling Mr. 
Justice Rowlatt, came to the conclusion, on the facts of the’ 
case, that the rates of interest charged were not excess've, and 
that there was nothing in the treatment of the borrower by the 
lenders to make the transaction harsh and unconscionable. The 
effect of section 10 was merely to shift the onus of proof with 
regard to the rate bf interest and the harshness or otherwise 
of the transaction efrom the borrower to the money-lender.— 
L.J., 1929, p. 425. 

Civil Judicial Statistécs—The Civil Judicial Statis- 
tics for 1928, contain nothing stastling. The Lords had rather 
more work brought before them, as had also the Court of Ap- 


epeal, but this increase did not prevent the latter tribunal from 


reducing its arrears to the low figure of sixty-nine as compared 
with ninety-five at the end of the year before. As regards the 
Privy Council, the additional members provided by the Appel- 
date Jurisdiction Act were nt available in 1928, and conse- 
quently Indian Appeals, which of late constitute a large part of 
„the work of the Judical Committee, were still heavily in arrear. 
“The proceedings commenced in the Chancery Division of the 
High Court—6480 in all—were fewer than they have been since 
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1918, while its the King’s Bench the gradual decline of the few 
previous years was contin@ed. In the Divorce Division 4218 
petitio&s were presented as against 4,444 in the year before, and 
1,267 only in thegyear 1913, wives’ petitions still outnumber- 
ing*husbands’; and there was a handful of petitions for judicial 
separation and restitution of conjugal rights. eThe King’s Proc- 
tor intervened in forty-three cases of divorce, and thirty de- 
crees were rescinded at his instance. It is to be noted that the 
number of proceedings commenced by Poor Persons fell off 
slightly, although the applications for certificates were more 
numerous, 29 per cent. of the applications being refused as 
compared with 25 per cent. in the previous year. The ex- 
planation of this phenomenon is probably, as the report sug- 
gests, that, consequent upon the facilities for legal assistance 
having become more widely known, many more applications 
have been made in cases where on investigation there seemed to 
be little prospect of a successful issue. Of the total Poor 
Persons’ cases entered, 93 per cent. were matrimonial causes. 
The work.of the County Courts continues to increase, the pro- 
ceedings gommenced numbering 77,844 more than in 1927— 
L.T., 1929, p. 411. 





A Queer Trust——A bequest by a clergyman formed last 
e p . 

week the subject matter of a reserved judgment delivered by 
Mr. Yustice Eve in the case of Re Gwyon; Public Trustee v. 
Attorney-General. The testator, a clergyman, directed that the 
residue of his estate, which amounted to about £7,000, should 
be transferred into the names of the Officia Trustees of Charit- 
able Funds in trust for a charitable foundation to be called 
“Gwyon’s Foundation for Clothing Boys.” The net income of 
this foundation was to be spent in buying knickers to be distri- 
buted annually the week before Whit Sundav argong boys who 
were eligible according to the conditions laid down and who 
lived in the Farnham district. The testator expressed the wish 
that no legal or technical point should ever be raised to defeat, 
his intentions. In his judgment, Mr. Justice Eve said that the 
question was whether the testator had created a charity in The 
legal sense of the word. Apart from residenttal and age quali- 


fications, the ènly conditions a apes on a recipient were (7) P 


that he should. not belong to or be supported by any charitable 
institution ; (ii) that nether he nor his parerfts should be in 
receipt of parochial relief; (iii) that he should not be a black” 
boy; (tv) that on a second or subsequent application he should 
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not have disposed of any garment received withiif the then pre- 
ceding year, and that the legend, “G#yon’s Present’ should still 
be decipherable on the waistband of his last pair. None of 
these conditions imported poverty, nor coulg the intended re- 
cipients be accurately described as a class og aged, impotent, or 
poor persons. His Lordship therefore held that no charity had 
been ereated and that the testator’s bequest was wholly void. It 


seers unfortunate that after the testator had made a will and 


five codicils his estate should devolve as bona vacantia on the 
Crown, but there appears to have been no ground whatever on 
which the few necessary words importing poverty could be 
deemed to be implied by context or circumstance —L.f., 1929, 
p. 459, 


Musical Copyright—The Musical Copyright Bill, presented 
by Mr. W. Murdoch Adamson, has excited considerable inte- 
rest in musical circles and inspired a good deal of correspon- 
dence. Put very shortly, the Bull allows a person. to retain 
wholly or partially the right of public performance of “a musical 
composition” if he prints on the title page "OL every pyblished 
copy” a notice that the right to the extent stated 1 in the notice is 
retained, together with the name of the person retaining it. 
A person retaining the right is not to be compelled to pgrmit 
any public performance at all, but if he does he is not to de- 

and any fee beyond his “prescribed fee,’’ which is not to ex- 
ceed 2d. a copy, and which is to be printed or marked legibly 
on each copy. Proof by any person “who is in lawful pos- 
session” of a copy tawfully marked “that he has paid the pre- 
scribed fee in respect of such copy” is to be conclusive evi- 
dence of the right of that person to perfornf the work in public. 
There® will be*no infringement unless “every published copy” 
bears the notice of retainer, and the performance is in breach of 
the retained right; nor will “copyright be infringed when the 
person retaining the right has asked more than the pr¢scribed 
fee, or having permitted public performance “has refused to 
supply ae copy” “for public performance to a person who 
has tendered the prescribed fee. Obviously a good deal has to 
be done to tht wording of the Bill, for proof of'title to a copy 
and of the identity of a person paying 2d. for that particular 
copy may be. difficult te establish. If the complete scgre of, 
say, an oratorio, will rank as one “musical composition,” the 
prescribed-fee will not seem excessive—L.T., 1929, p. 461. 
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Opinion$e on the Bill. —During the debate on the second 
reading of the Bill the Pe*forming Right Society occupied the 
storm ĉentre. A member described that soci@ty as “a wart grow- 
ing òn the healthg tissue of music,” while several others were 
far*from complimentary in their references, though one speaker 
admitted that it “compared very favourably with the ordinary 
trade unions.’’ Several, however, of those who spoke sgemed 
to prefer the “graduated tariffs” of the society to the “prescribed 
fee” of the Bill, and it was pointed out that under existing con- 
ditions a village hall was not called upon to pay the same fee 
as the B.B.C. In The Times of last Wednesday two letters 
appeared, one from the Secretary of the International Council of 
Music Users, Limited, and the other from the President of the 
Incorporated Society of Musicians. In the former letter it was 
stated that many composers took their mus:c to publishers who 
demanded no performing rights fees, recognising that the sales 
of copies and gramophone records, “their main source of in- 
come”, depended on popularity, which, in turn, depended on 
public performance. There were, however, publishers who de- 
manded gees for licenses to perform their music, but the law 
required no mark to be used to indicate that such was the case, 
and the common sense clause in the Bill remedied that parti- 
cular grievance. In the second letter it was said that the effect 
of the Bif would be to destroy a composer’s means of livelihood 
by t@king away his freedom to contract. Hitherto a composer 
had had (1) freedom to fix royalties; (2) a chance of gaining 
sums from his gramophone records; and (3) the income derived 
from his performing rights. Owing to, the mechanisation 
of music the income from royalties was “almost negligi- 
ble,” while gramophone royalties as fixed by law were so meagre 
as to be insignificant, and, therefore, a composer had only his 
performing rights fees to live upon. The fundamental y differ- 
ence in the views expressed i in the two letters is striking. Our 
own opinion of the Bill is fhat, although it would be well, as 
provided by clause 1, to mark copies of music the public perform, 
ance of which necessitated fees being paid—it would at any 
rate save the bother of inquiring—the other clauses are “ill- 
conceived and rather badly drawn, and “we shall watch the fur- 
ther progressepf the measure with some concern;—L.T., 1929, 
p. 461. j g 
° . f 
Defaulting Solicitérs—It may possibly be remembered ` 
that one of our correspondents called attention to the figures 
D . è . 
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recorded in the report of the Law Society published this year 
which showed that during the year tlfirteen solicitors were struck 
off the rolls on the*application of the committee, while ffve had 
been suspended from practising. The corresgpndent in guebtion 
called for drastic preventive measures, incliding annual autlits 
by a chartered aceountant, whose certificate, supported by a sta- 
tutory affidavit, was to be a condition precedent to the issue of a 
practising certificate. The Bills provisions, it will be noted, 
make a very short step in the direction suggested by our corres- 
pondent, and are very far indeed from conferring the “inquisi- 
torial powers” exercisable on any hint or irresponsible rumour, 
the creation of which was deprecated by the Secretary of the Law 
Society at the meeting above referred to—L.T., 1929, p. 484. 

Capital Punishmett—On the motion of Mr. Kennedy, 
Parliamentary Secretary to the Treasury, a Select Committee 
has been appointed to consider the question of capital punishment 
in cases tried by Civil Courts in time of peace, and to report 
whether another penalty, and, if so, of what nature, should 
be substituted for the sentence of death in such cases where 
that sentence is now prescribed by law. The members of the 
committee are as follows: Mr. Ayles, Mr. Barr, Ds. Ethel 
Bentham, Mr. Culverwell, Mr. Lovat-Fraser, Dr. J. Hunter, 
Mr. T. Lewis, Mr. Marjoribanks, Mr. Milner, Mr. P. M. Oliver, 
Sir John Power, Mr. Ramsbotham, Sir Gervais Rentoul, Major 
Ross, and Mr. Toole.—L.T., 1929, p. 499. 


Insolvency in 1928.—The bankruptcy statistics always form 
an illuminating commentary on social tendencies, and there is con- 


- siderable interest to be gleaned from the report of the Board of 


Trade for 1928 just published. This showg a decrease of 147 
in the numbereof receiving and administration orders and an 
increase of 198 in the deeds of grrangement, the amount oi 
money involved under the two sets of Acts being practically 
the same as in the previous year. Perhaps the most striking 
fact which emerges is that in cases under the Bankruptcy Acts 
one-c quarter cf the total estimated liabilities can be attributed 
to “big” failures, that is to say, failures where the liabilities 


e exceeded £40,000, and that ip as many as terf cases in the 


twelve months the liabilities exceeded £70,000. .The losses in- 
volved to creditors is shown by the fact that in 958 cases, exclud- 
ing those in which the tieficiency was due to circumstances for 
which thé bankrupt could not justly be held responsible, official 
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recelyers reported the assets to be worth less than 10s. in the 
pound, In fifteen cases thty reported the bankrupt to have dealt 
e fraudulently, and as a result of such reports five solicitors and 
four stock-brokegs were convicted of fraudulent conversion. 
The percentage ofecosts to gross assets was 40.89, slightly in 
excess of the previous year’s figure. The state of agriculture 
is reflected in the fact that of farmers 342 failed, or more than 
in any other definite occupational group. Next to farmers come 
{ builders. The effective entry of woman into business has its 
repercussion in the 484 failures of women, a third of whom 
were either drapers, milliners, clothiers, haberdashers or the 
like, or, grocers or general merchants.—L.T., 1929, p. 436. 
Nationality of Married Womer—Captain Cazalet’s Bill 
dealing with the nationality of married women has been pub- 
lished. It is a short measure designed to restore common law 
rules which were in force before the Act of 1844 gave British 
Nationality to an alien woman when she marr’ed a British 
husband and before the Act of 1870 deprived a British woman 
of her 1fationality when she married an alien. If the Bill þe- 
comes law neither of these results will follow future marriages. 
With fegard to pre-Act marriages opportunity is to be given to 
the wives to take advantage of the new provisions by means of 
declarations of alienage. Clause 4 of the Bill may at first 
sight appear somewhat sweeping, as it reads, “A woman shall 
not be under a disability by reason of marriage,” and goes on 
to repeal certain enactments contained in the British Nationality, 
etc., Acts of 1914 and 1918. In section 27 of the Act of 1914 
the expression “disability” is defined as mganing “the status of 
being a married woman, or a minor, lunatic or idiot,” and sec- 
tion 5 (3) of the game Act says that, except as provided by that 
section, “a certificate of naturalisation shall not be gragited to 
any person under disability.’ Although the proposed Act is to 
be cited with the Acts of 1914, 1918, and 1922, some further 
definition of “disability” in the new measure itself is obviously 
necessary. The fate of the Bill, however. seems at the moment 
doubtful—L.T., 1929, py 436. : ji 





The Net Privy Councillers—It was with regret that, ; 
the Profession learnt of the resignatiog two months ago of*Sir . 
John Weir Astbury and Sir Montague Shearman, two High e “e 


Court Judges of ripe “experience, and their inclusion in His | š 
Majesty’s Privy Council has been generally recognised as a 
e , e t i 
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well-merited honour. For the profession it has a® further. inte- 
rest as implying that additional and Valuable personnel may be 
available for that unique body, the Judicial Committee of the 
Council, which has the high responsibility df acting as final 
Court of Appeal for so many millions of His Majesty’s sub} ects 
abroad. In present-day conditions it is more than ever import- 
ant, whatever accretions may possibly be made to the personnel 
from overseas, that its English members should be sound law- 
yers in close touch with modern legal developments. In accord- 
ance with the custom prevailing on the appointment of Lords 
Justices, Lord Justice Romer has also been sworn a member of 
the Council.—L.T., 1929, p. 507. ` 


Marriages in Soviet Law.—It was suggested in a comment 
upon the preliminary issue tried in Nachimson v. Nachimson 
(see ante, p. 369), that it might have to be decided whether a 
marriage under the Soviet law, which is terminable at will by 
either of the parties, was a marriage at all in the English legal 
conception. In the same case, in which a Russian woman resi- 
dent in England had petitioned for judicial separation, Mr. 
Justice Hill has now held (see post, p. 519) that he has ng juris- 
diction, as the parties were never husband and wife, the form of 
marriage by which they were united in Moscow in 1924 being 
in English law a nullity. The reason why it was a nullity, in 
His Lordship’s judgment, is that it did not come within the 
definition of a marriage in English law, namely, to quote his 
words, “the voluntary union of one man with one woman to the 
exclusion of all others, which is by them indissoluble except by 
death”? Up to 192? a marriage under the Soviet law could be 
dissolved by consent of both parties together with registra- 
tion of the dissolution at a registration office, or on the appli- 
cation of one party, to the Gourt, which’ had no option but to 
decree dissolution on the plea of the applicant without any reasons 
being given. From the begintiing of 1927 this automatic inter- 
Sosition of the Court was abolished, and a marriage, which ~ 
could only be effected by registration,*no religious form being 
valid, could be dissolved at will by either party on application 
to the registration office. Mr. Justice Hill, in holding that this 

ewas not a mafriage at all in the English and Chfistian concep- 
tion, by implication drew a definite A between a mar- 
» Tiage the basis of which, is that it cannot be dissolved during 
. the lives of the parties except by proper judicial process, and a 
union based upon the terms that either of the parties can insist 
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upon, its dissOlution by a mere act of state, which is effected in 
practically the same way às the taking out of a dog licence in 
England. The Judge invited the Court of Appeal to upset his 
decision if he ws wrong, and it is probable that the last has 
not been heard ofethe decision, by reason of its grave implica- 
tions. It is well known that in some other European countries 
a decree of divorce may be obtained with a very much greater 
ease and lack of judicial inquiry than is necessary in English 
law, and this extension of the principle of English law hitherto 
confined to polygamous and incestuous marriages may be found 
logically to extend to certain marriages in other Christian 
countries. Be that as it may, the effect of Mr. Justice Hill’s 
decision is to invalidate in English law the marriages cele- 
brated under the Soviet code of any Russians living in England, 
with the grave consequences that may arise as to status, rights 
to property, succession, legitimacy of children, and rights under 
the Summary Jurisdiction (Separation and Maintenance) Acts. 
—L.T., 1929, p. 512. 


Judicial Patronage. —A legend has come down to us from a 
past generation which tells of two exalted persons who at dif- 
ferent times had been called upon to make appointments to the 
bench. (One of the two is reported to have said to the other, 
thah “iC eteris paribus I always appoint a relation,” upon which 
the only comment made by the other was “D—————-n ceteris 
paribus.” We smile at this, but realise that, embodied in the 
statements were the principles upon which in by-gone days, as 
may be seen by glancing through old law lists, so many ap- 
pointments were made either to the bench or to other official 
positions connected with the courts. We live in better times 
when a greater sénse of responsibility is felt by the distribu- 
tors of patronage, and when, consequently, the “fact of felation- 
ship is not per Se a grouné for appointment to office. Again, 
the mere political complexion df a person’s views no longer 
favouys or bars his chance of promotion. This is as it should 
be, although it is not sa long ago that the colour of a pergpn’s 
political coat determined. whether he would or would not reach 
the bench. The bracing words of the Lord Chancellor at the 
Guildhall bafquet, wien he declared that polifics should mot 
enter into these appointments, that: the mere, fact that a ‘man 
belongs to the Labour Party or the Conservative Party or the «° 
Liberal Party is neither a qualification, nor, on the other hand, ə 
a disqualification, for ‘the High Court, the county court, or 


e Birrell tells us that in the old days before the fusion of law 
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the majesterial bench, will be heartily welcomed by the whole 
profession. Professional and not mere political capacity 15 what 3 is 
wanted for the judicial office. Recent appointments and pr omo- 
tions, it will have been noticed, have all been if accordance with 
the -principle enunciated in Lord Sankey’s speech.—S-J/,, 1929, 
p. 771. 
o Plan 

Judicial Titles.—The fact that the new Lord of Appeal has 
decided to follow in his father’s footsteps in the matter of 
his judicial title, by being known as Lord Russell of Killowen, 
makes it of interest to observe the differences in this respect 
among the various dignitaries who have reached the same ex- 
alted position. In the early days, that is, after the Appellate 
Jurisdiction Act, 1876, authorised the appointment of a certain 
number of life peers to sit in the House of Lords to assist in 
the despatch of its judicial work, each new Lord of Appeal 
used his own name as his judicial title, as, for example, was 
done by Lord Blackburn, Lord Watson and Lord Macnaghten. 
The first departure from this practice was, we believe, made by 
Lord Justice Hamilton, who on his promotion to tht House 
of Lords as a Lord of Appeal chose a different title by. which 
to be known, namely, Lord Sumner. Lord Dunedin may be 
thought to offer a further instance of the same departure from 
this older. practice, but it must be remembered that this dis- 
tinguished judge whom his former colleague, Lord Shaw, de- 
clared was the equal of Lord Watson, was the holder of a 
peerage with the ordinary limitations when he exchanged the 
position of Lord President of the Court of Session for that of 
a Lord of Appeal. eBut Lord Sumner’s example in taking a 
different judicial title from that of his own surname was fol- 
lowed by Sir Robert Younger, who is now Lord Blanesburgh, 
and bye Mr. William Watson, who is now Lord Thankerton. 
Another point of interest in connection with the office of Lord 
of Appeal is that several who have held it have been “promoted” 
fsom life peerages to peerages with the ordinary limitations. Lord 
Sumner, on receiving the higher dignity of a Viscountcy, received 
a grant of an hereditary peerage; so, tfo, did Lord Shaw on re- 
signing office recehtly, at the same time exchanging his title 
grom Lord Shaw to Lord Craigmyle.—S J., 1929,°p. 787. 


Law and „Equity. si one of his papers Mr. Augystine 


and equity the disappointed suitor coming away from a com- 
. 
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mon law court would say, “If this is law, give me equity,” 
while gn equally unfortunate victim emerging from the pre- 
cincts of the Court of Chancery would, with equal vehemence, 
ejaculate, “If this fis equity, give me law.” We have been re- 
minded of this littte story, which although put hypothetically 
has all the aspect of verisimilitude, by the reference in Sir 
W. S. Holdsworth’s fascinating article, in the current isstte of 
the Harvard Law Review on “Blackstone’s Treatment of 
Equity,” to a statement by Lord Eldon that on one occasion he 
heard Lord Chief Justice De Grey say that “he never liked equity 
so well as when it was like law,” and that on the previous dav 
he had distened to Lord Mansfield. declaring that “he never 
liked law so well as when it was like equity.” Lord Mansfield 
was a pioneer in law reform, and his work in moulding our 
commercial law is one of his greatest achievements, but, as 
Sir W. S. Holdsworth reminds us, he impressed upon the whole 
fabric of our law a liberal and progressive character which stood 
it in good stead in the changed age which was Opening at the 
end of the eighteenth century. It is interesting to be remind- 
ed that Lòrd Mansfield would fain have seen a fusion of law 
and equity, but the times were not ripe for that consummation, 
and ind&ed, as is pointed out, the great Chief Justice scarcely 
appreciated the difficulties involved by reason of the vital dif- 
ferences in procedure and outlook of the exponents of the two 
systems. Fusion had to wait for nearly a century after Lord 
Mansfield’s day, and although the result thereby achieved is not 
daily observable in the work of the Courts, every now and again 
a case occurs where the prevalence of the rifles of equity in any 
conflict between them and the rules of the common law is de- 
monstrated, a recent example being the decision of the Divisional 
Court in Berry v. Berry, (1929) 2 K.B. 316.—S\J., 1929, p. 805. 
ey 14 i s . 
Dentistry and Beauty Culture —Dentistry is defined as the 
performance of any dental operation or the giving of any dental 
attendagce, treatment or advice 4s is usually performed by a” 
dentist; and section 1, subsection (1) of the Dentists Act, 1921, 
provides that no person shill, unless he *is registered nder the 
Dentists Act, 1878, practice or hold himself out, whether directly 
or by implication, as practising or as being prepared to practice 6 
dentistry. Despite the terms of this ehactmert, of which he 
was admittedly unaware, an ambitious fair-dresset, anxious to e” 
augment the amenities of his saloon, recently exhibited in his e 
establishment a notice to the effect that he cleaned and scaled 
e ° 
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teeth. His charge was 2s. 6d. A, prosecution Dy the Dental 
Board of the United Kingdom followed and was heard ag Bow- 
Street Police Court on the 18th November.. The accused en- 
deavoured to justify his invasion of the defital realms by ex- 
plaining that his services were limited to cleaning his customiers’ 
teeth with a match stick and peroxide; and he contended that 
such®treatment was not dentistry but in the nature of beauty 
culture. The magistrate was of opinion that the hair-dresser had 
contravened the terms of the Statute of 1921, by holding him- 
self out as being prepared to practise dentistry, but dismissed 
the summons on payment of £3 3s. costs. Elementary as may 
have been the present attempt to practise dentistry, the justifi- 
cation of the Dental Board’s action to suppress it is sufficiently 
evident from the plea that it was “in the nature of beauty cul- 
ture” To admit such a contention would of course be para- 
mount to including the manufacture and fitting of false teeth 
as a measure of beauty culture. Indeed, it would be practically 
impossible to draw the line anywhere, since it can generally be 
truthfully said, that any attention given to a bad set of teeth, 
natural or false, must tend to enhance the appearafice of the 
owner, and so fall within the province of beauty culture. In 
the interests of public safety, too, the Board’s prose€ution is 
laudable, inasmuch as, according to evidence in this case, the 
removal of tartar on the teeth by scaling is a difficult matter 
which requires special instruments carefully handled. It fs not 
necessary to enlarge on the possible evil results which might 
attend the dabbling of an amateur in dental matters, though 
perhaps, little dangtr lies that way since few would be foolish 
enough to risk the consequences.—S.J., 1929, p. 807. 


BOOK REVIEWS. e 


THe CHILD MARRIAGE Restraint Act (Acr XIX OF 
1929), by Mr. A. S. Srinivasa Aiyar, Advocate, High Court, 
Madras. Published by the Law Publishing Company, Mylapore. 
“Price Rs. 1-8-0... : a 

e It is with great pleasure that we announce this prompt 
Edition *of this,somewhat controversial legislative enactment 
with an analytical introduction, comments and other useful in- 
‘formation bearing upon the topic. As the Act itself is coming 
into force only,on the ‘Ist of April, 1930, there tan be no deci- 
sion on the tonstructign of the sections. The opinions of the 
author who has made a study of the provisions of the Act are en- 
titled to careful consideration in trying ‘to understand the scope 
e 6 


e ' e 
} e 


LVIII] THE MADRAS LAW JOURNAL, 33 


and application of the sections of the Act. To give an instance, 
the legrned author has discussed the questjon whether in the 
case, of a child marriage contracted by British Indian subjects 
in a Native State the parents or guardians of the couple and 
those who conductetl the marriage would be liable for penalties 
under the Act has been considered and the author has expressed 
his tentative opinion that such cases may not come withih the 
purview of the Act. The book will be useful not only to per- 
sons concerned with the administration of justice but to lay 
people, as well, who have to understand the provisions of the Act 
which concerns them vitally. Much of the information con- 
tained in the book, such as the debates in the legislatures, reports 
of the Select Committee, amendments moved but negatived, etc., 
have a value to the layman but not to the lawyer or judge who 
has to construe the sections without reference to any of them. 
The book thus serves the needs of all persons and will, we feel 
sure, lead to a correct understanding of the provisions of the Act. 


THE GUARDIANS AND Warps Act AND THE INDIAN 
Mayorir¥ Acr, 1930, by Mr. Kapur Chand, B.A., LL.B., Pleader, 
Lahore High Court. Printed at the Lahore Art Electric Press, 
Lahore. Price Rs. 8. ; 

Thisgis the latest annotated edition of the Guardians and 
Wargs Act and the Indian Majority Act. The statutory amend- 
ments up to date including the Guardians and Wards Amend- 
ment Act XVII of 1929 have been incorporated and all 
the rulings of the various superior courts and the Privy Coun- 
cil have been noticed. There is also an introduction which 
gives a historical retrospect and states the principles underlying 
the Act. The appendices give the rules made under the Guard- 
ians and Wards Act by the various High Courts and model 
forms. There are also questions #nd answers at the end “which 
will be found useful to students. We, therefore, think that the 
author has not omitted to give any information which may be 
helpful,to lawyers or students. ° | 


THE BLoopy poe Edited bye]. G. ,Muddirnan, M.A. 
(Oxon. ). Notable British Trials Series. Published by Messrs. 
Butterworth & Co., Ltd. Price Rs. 6-8-0. 


Much.thaf has been imagined by u$ against Lord Jeffreys’ 


from the many scathing griticisms of hissacts by men like Dunton °` 


and Tutchins, will vanish on a perusal of this volume which con- 
tains chiefly the newsletters ef Mr. Henry Muddiman, who had 
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chronicled the events.connected with the Bloody Assizes. - It 
may. be.a source af genuine interest to those who havedeve- 
loped the historical sense, to judge from these fresh records the 
character and life of a man whose ability andh fair claim to sym- 
pathetic interpretation by posterity, have beén deliberately made 
to appear as insignificant. We learn, from an uncoloured 
account given here, of the life of Lord Jeffreys’, how he rose to 
position and prominence by sheer dint of merit and how there 
was hardly any act of his to taint his name. save that he had 
sentenced to death many people who were supposed to have had 
a share in the rising of the Duke of Monmouth. On the other 
hand his refusal. to sign the Declaration of Indulgence and his 
open disapproval .of the trial of the. Seven Bishops bring to light 
his courageous. stand against the displeasure of his Sovereign. 
On the whole it may strike anyone who reads. these pages that 
he was a man, more sinned against than-sinning. 


We have no other than a feeling of gratitude to the Editor 
for a careful editing of very valuable information, which reveal 
to us, that whatever’ we had received hitherto by way of true 
history is ‘not altogether free- pon the vilifying tehdericies of 
partisans-—K. C. ` o | 


a 


MEDICAL JURISPRUDENCE, by Kamath and Vi8vanathan. 
3rd Edition. "Published by Messrs. Butterworth & Co... Ltd. 
Price Rs. 4.° | 
“We have no hesitation in recommending this book to the 
public, especially to the members of the legal profession, who have 
much reason to avail themselves of ‘the knowledge of Medical 
Jurisprudence. The ‘analytical survey of the stibject given 
here will, we are sure, be of immense help to the lawyer who is 
‘eagereto retai a correct kngwledge of what he has already ac- 
quired of the same subject from,other elaborate works. This 
edition contains, in addition to what it had in the previous one, 
sa chapter on the Examination of Unconscious Patient, having 
been dealt with.from a jurist’s point,of view. The treatment 
of the sybject which otherwise Bes engage all, has been ren- 
dered in such arf attractive manner as to prove a.source of use- 

= ‘fulness to the lawyer, surgeon, and policeman. * 

e We deem, therefoye, the ‘authors have every claim to our 
good word for. “having hrought out a third edition of their book 
containing up-to-date information gathered from leading” writers 
on the: topic.—K. C. 
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CRITICAL NOTE. 


Messrs. RALLI BROTHERS, MADRAS v. PERUMAL, I.L.R. 
52 M. 747: 57 M.L.J. 88 (F.B.). j 


This is a case of considerable importance to labour in this 
country, but leaving every allowance for the fact that their Lord- 
ships hat to construe one of the clumsiest sections of one of the 
clumsiest Acts of the Indian Legislature, the conclusion arrived 
at appears to be by no means irresistible. Section 2, sub-sec- 
tion (1), cl. (%) of the Workmen’s Compensation Act of 1923 
defines a workman as “any person (other than a person whose 
employment is of a casual nature and who is employed otherwise 
than for the purposes of the employer’s trade or business) who 
is... . (ti) employed, either by way of manual labour or on 
monthly wages .... in any such capacity as is specified in 
schedule I]... .. ” By cl. (v) of Schedule II the Act is 
rendered applicable to persons “employed: for the purpose of 
loading, . . . any’ship at any pier, jetty, landing place, wharf, 


‘mechanical or electrical power is used.” On behalf of the em- 
ployer the position seems to havé been taken up that the words 
“at any pier, jetty” and so forth refer only to “ship” and do 
not relate back to the word “employed” and this construction 
found favour with their Lordships. Fortunately, however, this 
line of argument, which may suggest hairsplitting, was render- 
ed academic ih view of their Lardships “proceeding to deal withe 


the matter om broader lines.’’ ° 5 


Whether Perumalshad been “employed for the purposes of ° ] 
loading” the ship was the question before the Full Bench. Here ° 
we must say that it is certainly a little difficult, to maintain that 
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as a matter of language the words ‘for the purposes of doad- 
ing” mean the same thing as “in loading.” To say that the Act 
is defective on ground of hasty and inartificial drafting is one 
thing. But the Court cannot on that accounf give the go-bye 
to words which have a well-known legal cofnotation and read 
in their stead some other term. Much has been made of the 
differ@€nce between the Indian and English enactments. But 
there can be no doubt that except as regards the restricted scope 
of its application the Indian Act is modelled on: the English 
Statute. Reference may be made by way of illustration to 
section 13 of the English Workmen’s Compensation Act of 1906. 
It provides as follows:—“Workman does not include any 
person employed otherwise than by way of manual labour whose 
remuneration exceeds .. . . òr a person whose employment is 
of a casual nature and who is employed otherwise than for the 
purposes of the employer’s trade or business.” The provisions 
of this section have been word for word incorporated in S. 2 (1) 
(#) of the Indian Act with this difference that while in the 
English Act the definition is exclusive, it is inclusive in the 
Indian Act. It is but right that the Indian Courts should 
adopt the construction adopted by the English Courts of similar 
words in an English statute on which the Indian statute is 
substantially based. 


For instance, the question has frequently been raiseg in 


England whether a particular workman who was injured or 
ki lled had been “employed for the purposes cf his employer’s 


‘trade or business.” Thus in Manton v. Cantwell, the work- 


man, who was a casual labourer, was employed by a farmer 
to thatch his resideftial farmhouse. He was injured while 
so employed and the question arose whether. he could claim 
compensation. The employer’s business ‘was farming, and 
thatching is in no sense farming, but the House of Lords had 
little difficulty in coming to the cowclusion that he was employ- 
ed for the purposes of the farimer’s business. The question has 
naturally been treated as one of fact by most of the Law Lords, 
bug the following passage appears in Va judgment of Viscount 
Finlay: “It cannot be shat work donë on premises where busi- 
ness 15 carried on, either in the way of building or in the way of 


e repairing, can be regarded as aepart of the businéss itself; it is 


work done to make the premises fit for the purposes of the busi- 
ness ..., but itis not parteof the carryin gono f the business „itself. 
_ The only general principle which can be laid down is 


i. L.R. (1920) A.C. #81 H.L. (Ir). 
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that af it appêars that the work was in the course of the business, 
then ¢he casual labourer employed to do such work for the man 
who is carrying on the business is within the benefit of the Act.” 
Suppose the worjls in the English Act were “employed in the 
bus‘ness of the entployer,” can it be seriously contended that in 
the case before the House of Lords it could Have been held that 
the labourer was employed in farming business? The answer 
appears in the passage extracted above where Viscount Finlay 
says that thatching is clearly no part of the employer’s business. 
It is too much to speculate as to the probable effect if the above 
case had been adverted to before the Full Bench. 


If the expression “for the purpose of loading” is of wider 
amplitude than the words “in loading” it may naturally be asked 
where the line is to be drawn. It is said that in the particular 
case the workman who handled the goods at Tinnevelly might 
in that event be deemed to be employed for the purpose of load- 
ing the ship. The legal weakness of this reasoning consists in 
ignoring the well-known rule that apart from mercantile usage 
“loading,is an operation wholly performed at the port where the 
ship is.” Smith's Mercantile Law, 12th Edn., p. 398. There 
is no teason why operations performed within the port for the 
immediate. object of loading the ship should not be deemed to be 
for the purpose of loading.. Thus the goods might be conveyed 
frorf one part of the port to a particular berth by port railways 
or by carts or by lighters. It is submitted that persons engaged 
in such business should be deemed to be employed for the pur- 
pose of loading the ship. If this view be correct it clearly fol- 
lows that in the case under discussion the workman ought to 
have been awarded compensation. 


P “Assuming, however, that the Deon “for the purpose 
of loading” means the same thing as “in loading” these still 
remains the larger question whether loading should be limited 
to the physical process of loading the goods from the quay to the 
ship opposite. Quite rightly refgrence is made to charterparty 
cases. “It is common kn wledge that “the destination of a ship 
| may be one of the following: (1) A port which means wfiat 
is popularly and commercially known to be thesport (see Hunter 
v. Northern Marine Insurance Co 0.2), (2) a specified area within 
a port, such ag a basin, a dock, etc., (3) or a still more limited 
and precise point where the physical act of loatling takes place, 





wengane 


2. (1888) 13 A.C. 717. 


e.g., a°particular berth, quay, pier, wharf or spout. The degree ° 
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of precision in a given case is a matter of agreefen 2 (oer 
Leonis Steamship Co., Lid. v. Rank, Ltd.? per Kennedy, &.J.). 
Thus if a charterparty mentions a particular quay or berth in 
connection with loading it is well establisheg that the ship is 
not an “arrived ship” unless it is anchored atethe particular quay 
and that the charterer should be ready to load the cargo at 
the patticular spot. Suppose, on the other hand, the charter- 
party names a larger place, such as a dock or the port simpliciter 
as the place of loading. In such a case it is equally well settled 
that the ship is an arrived ship when she reaches the larger 
place. As Bramwell, L.J., says in Davies v. McV eagh,* “a vessel 
has reached the place of loading, as distinguished from the 
spot of loading when she has entered that port from which her 
voyage is to: commence.” Thus the ship may lie in the roads 
or in the outer harbour if there is one. In such cases the 
charterer is not relieved of his obligation to load cargo because 
the ship has not arrived at any particular quay or berth. Pyman 
v. Dreyfus has been approved by the Court of Appeal in Leonis 
Steamship Co., Lid. v. Rank, Lid.” and is good law. 


‘Where the contract is to load cargo at a port generally, the 
following positions may arise: (1) the goods may be stgred in 
the quay and the ship may be in juxtaposition at the quay; (2) 
the goods may be in the quay but the ship may lie in the roads; 
(3) the goods may be stored in a warehouse within one past of 
the port and the ship may lie at the quay in another part; (4) the 
goods may be stored in a warehouse in the port and the ship may 

- fie in the roads; (5) the goods may be in a storing place outside 
the port and the ship may lie in any part of the port. According 
to the Full Bench, loading should be confined to the operations by 
the side of the ship. The first position ‘stated above presents no 
difficulty. As regards the last, it may be conceded that, apart 
from mercantile usage, the lafid transit from the inland place to` 
the port of loading is no part of th@operation of loading. Thus 
in Hudson v. Ede® and in the cases following it, it has been held 
fhat such land transit can be tréated as part of loading only if it 
is an inevitable necessity sanctioned byfusage. It is entirely be- 
side the point to gonsidér this line of cases in a general discus- 
sion as to what constitutes loading. As regards the other three 

*positions enumerated above the*Full Bench would seem inclined 
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to hold that loading should be confined to operations performed 
by the side of the ship after the goods have been conveyed there- 
to. The effect of this view will be that transit by water or by 
land, even though taking place within the port and immediately 
beforé the actual stowage, is no part of the operation of loading. 


It is submitted that this view places too narrow a construc- 
tion on the word “loading” and neither principle nor authority 
is in its support. As regards the intermediate transit by water 
the following observations of Carver in his book on “Carfiage by 
Sea, VII Ed., S. 251” may be borne in mind. He says: “The 
responsibility of the shipowner for the goods attaches as soon 
as they art delivered to his servants. Usually the shipper only 
brings them to the quay at which the vessel is lying, and there 
delivers them to the mate or the officer in charge of the ship, 
and that is sufficient to bind the shipowner. ... The subse- 
quent expenses and the risks of putting the goods into the ship 
are generally borne by the shipowner. Subject to any express 
agreement he must provide the men and tackle to bring them 
to the ship’g side, and to place them on board.” A passage in 
the judgment of Lord Esher, M.R., in Harris v. Best, Ryley & 
Co.’ is also worth quoting in spite of its length. In discuss- 
ing the nature of the obligation created by the agreement to 
load he saye as follows: “Loading is a joint act of the shipper 
or chasterer and of the shipowner; neither of them is to do it 
alone, but it is to be the joint act of both. What is the obliga- 
tion of each of them in that matter? Each is to do his own 
part of the work and to do whatever is reasopable to enable the 
other to do his part. This puts upon the shipper the obligation 
of bringing the cargo alongside the ship and to do a certain 
part of the loading. , What is that part of the loading? By 
universal practice he has to bring the cargo alongside so as 
to enable the shipowner to be ready fo take such cargo on board ` 
and to stow it in the vessel. The stowage of the cargo is the 
sole act of the shipowner.’’ It is clear from these passages that 
whether st is undertaken by the shipowner or the stevedore or 
the charterer the intermediate transit by lighters should be treate? 
as an integral part of the operation of loadihg. . ° 


If the intervention of the lighter-men employed by the ship- 
owner or charterer does not matter, why should “the intervene 
tion of the carting coolies between the warehousé.apd quayside 
be treated as a break in thé chain fatal to the workman?’ Sup- 
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pose, in the case under review, the carting had been done by the 
shipowner or steyedore, could it be said that it was nq part of 
the loading? It cannot be treated as an independent contract in 
the absence of an agreement to that effect. ¿ It is submitted that 
it will not make any difference in principle that the carting is done 
under the supervision of the charterer. It is rather strange that 
this aspect of the case should be bare of authority. No doubt the 
observations of Kelly, C.B., in Hudson v. Ede, would seem to 
cover the case. Thus he says: “The conveyance by the river 
between Galatz and the ship at Sulina may be considered as a 
part of the act of loading and as there were no storehouses for 
grain at Sulina, the case seems to be the same as if theeice lay be- 
tween the shore from which, of necessity, the grain must be got 
and the vessel in which it was loaded... . . Whenever there 
was no access to the ship by reason of ice from any of the storing 
places from which merchandise was conveyed direct to the ship 
the exception would apply.” But it must be confessed at the same 
time that this aspect of the question was not in issue in the parti- 
cular case. An observation, however, thrown out by Lord Esher, 
M.R., during the arguments in Smith & Service® vy. Rosario 
Nitrate Co.® is directly in point. He remarks: “Suppose the 
cargo were stored at some warehouse some distance #hind the 
dock, would not the loading include bringing it from such ware- 
house?” The counsel is reported to have replied thus: “Jn that 
case the cargo would be at the port of loading, and it might be 
that the land transit there would be part of the loading.” The case 
itself was decided on the basis of Hudson v. Ede, but the passage 
extracted above Would seem to correctly summarise the legal 
position. ° 


Now we come to the much-discussed case of Grant & Co. v. 
Coverdale, Todd & Co? There the mention of the “Cardiff East 
Bute Dock’? was a part of the special terms of the particular con- 
tract. Though geographically p&art of the large port of Cardiff, 
the East Bute Dock is in the commercial sense a distinct entity by 
itself. The charterer had the foods stored in the West Bute Dock 
evhich was situate at a distance fronfthe agreed place of loading. 
It appeared that therê were storing places within the East Bute 
Dock itself. It was held that the exceptions gs to frost, etc., 
mentioned in the charterpart? would not apply in favour of the 
charterer if ciscumstafices only prevented him from conveying the 





6, L.R. (1868) 3 Q.B. 412 at 414, 415. 
. 8. (1894) 1 Q.B. 174 at 176 (C.A). 
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goods from the West Bute Dock to the place of loading. This 
don gan only be understood as laying down two propositions, 
namely, first, that acts done outside the named dock (or port) do 
not. form part of the Joading; secondly, that in order that the case 
might fall within the tuling in Hudson v. Ede,’ two things must 
coincide: (1) the storing place should ex necessitatus be situate 
outside the port; (2) there should be no other possible mod@ of 
conveying the cargo from that storing place to the place of load- 
ing. The case itself is no authority for the position that opera- 
tions connected with loading performed within the port do not 
form part of loading. Suppose in that case the goods had been 
stored in ene of the warehouses within the East Bute Dock and 
ice had prevented the goods being conveyed from the warehouse 
to the ship alongside. Can it be said that in such a case the 
charterer would not be protected? It has, however, been fairly 
well established that an exception clause, such as “Strikes, frosts, 
floods and all other unavoidable accidents preventing the load- 
ing,” will protect the charterer where they happen within the port 
of loading. Thus it has been held that a strike of the workmen in 
the port raifways or in the lighters will excuse the delay of the 
charter er. (See Carver’s Carriage by Sea, 12th Edn., S. 258.) 


We are afraid that in the judgment under review there was 
some misapprehension as to the effect of the decision in Grant & 
Co. v. foverdale, Todd & Co.” After referring to the mode in 
which Hudson v. Ede? was there dist’nguished, the Chief Justice 
says: “Applying this reasoning to the case before us... . it 
seems to be impossible to hold that the only practicable mode ` 
of loading the ship is the one actually adopted i in this case.” But 
there is this fundamental difference that whilt Hudson v. Edes 
was concerned with an operation outside the port, in the case 
before the Full Bench the act was done within its precincts. 
If the charterer had the goods withire the port and tf he had not 
agreed to have them ready at any particular spot therein, 
we fail to see wherein comes the question that there were other 
modes of loading it. It is again teo much to hold that in that 
case the House of Lords pyrported to give a general definition, 
of loading. His Lordship Ye Chief Justice would have it as 
an acon for the position that loading comprises only the 
actual physical Process of loading ecargo from the quay on to 
the ship opposite: It is worth while quoting the relevant pass” 
ages in the judgment i in Grant & Co. v. Coverdale, ‘Todd & Co. j 
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The Lord Chancellor says as follows: “There are two things 
to be done—the,operation of loading is the particular ®peration 
in which both parties concur. ... No doubt for the purpose 
of loading the charterer must do his part; he must have thecargo 
there to be loaded and tender it to be put on board the ship in 
the usual and proper manner. Therefore the business of both 
pafties meets and concurs in that operation of loading when the 
charterer has tendered the cargo, and when the operation has 
proceeded to the point at which the shipowner is to take charge 
of it, everything after that is the shipowner’s business and 
everything before the commencement of the operation of load- 
ing, those things which are so essential to the operation of 
loading that they are conditions sine quibus non of that opera- 
tion... . everything before that is the charterer’s part only.” 
On this question Lord Watson observes thus: “The ship had 
reached her destination at the East Bute Dock, and thereupon 
it became the duty of the charterer to load, that is to say to bring 
the cargo either to the wharf or by means of lighters to the 
vessel’s side and to put it on board her ... . “Loading means 
loading in the East Bute Dock.” There is nothing in these pass- 
ages to support the view enunciated by the Chief Jusg:ce. The 
Lord Chancellor says that “the charterer should have the goods 
there to be loaded’? The word “there” probably gefers to the 
place of loading, namely, the East Bute Dock. It is oge thing 
however to say that the goods should be in a dock where it is 
the named loading place, it is another thing altogether that the 
goods should in every case be at the quay or wharf in order that 
the operation of loading might commence. 


In one portion of his judgment His Lordship the Chief 
Justice makes a concession that “loadingeneed not be limited to 
the mere operation of puting the cargo from the wharf into the 
hold.” Thus he says that it may include the act of putting on the 
hatchway cover as in Stuurt v. Nixon & Bruce. It is some- 

e what difficult to maintain that such an act forms part of the 
e Physical process of loading. Lor Davey says that it was an 

* act “relating tô the process of loading.” Lord Halsbury, L.C., 

. in holding that it was part of the loading rested his TA 
on the broad principle that “loading or unloadin should be treat- 
“ed as a whole transaction as men in business in ordinary life 
would regard it.” In the particular case their Lordships were 
concerned with the meaning of the ¢xpression “loading from a 
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wharf’ Applying this tesg to loading in general it should be 
held téyinclude those acts performed within the port which are 
so intimately related to the physical process of loading as to 
form part of the transaction. Thus where the goods are con- 
veyed direct from a warehouse to the ship the entire series of 
acts involved therein can be taken to form part of the operation 
of loading. It is, of course, a question of fact whether a parti- 
cular act forms part of the transaction involved in loading. 
The question has naturally been raised in this connection 
as to what constitutes unloading. The observations of James, 
L.J., in Nelson v. Dahl are worth quoting. He says: “In 
my opinion it is more reasonable to hold hat ihe voyage, qita 
voyage ends, where the public highway ends, and that everything 
afterwards is part of the mutual and correlative obligations of 
the shipowner and merchant to do everything that is respectively 
incumbent on them in order to effectuate the discharge of the 
cargo. .. . There is in my mind a marked and. broad distinc- 
tion between the port of discharge, the usual public place of dis- 
charge in the port, where it is the shipowner’s business at all 
events and at his own risk to reach and the private quay, wharf 
or warehouse or private dock, adjoining or near the port, on 
which or in which he is to co-operate with the merchant in the 
delivery gf the cargo.” The rule as to unloading is stated 
thus py Scrutton in his Book on Charterparties (12th Edn.), 
page 341: “Place where goods are to be landed—(1) If pos- 
- sible and convenient at the wharf or warehouse named in the 
charter or bill of lading. (2) If no such place is named, at a 
legal customary wharf or warehouse for such goods.” In the 
absence of an agreement or custom the Seneral rule would 
seem to be that the goods should be delivered to the consignee 
at the quay. This is what is known as the London clause. In 
such a case where the goods have tebe conveyed from the Ship’s 
side to the quay the transit by laghters forms part of the operation 
of unloading. If the agreement or usage is that the goods should 
not only be landed but also be stored by the shipowner, there is 
no reason why the land transit to the warehouse should not forg 
part of the unloading. If-the goods are delivered at the quay 
and the consignee immediately thereafter removes the same to the 
shed or warehotise situate within the port the land transit in such 
a case also may well he deemed to be part of the uploading. The 
test in,such cases-is whether the land, transit-or transit by 


lighters forms part of the transaction of unloading viewed ma e 
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broad sense. If the shipowner ges it under An independent 
contract or if the consignee undertakes the transport ag a dis- 
tinct and separate “transaction it cannot be described as part of 
unloading. š 


In view of,the above discussion the “decision of the Full 
Bench would appear to be manifestly wrong. The section de- 
scribes a port in general, including the warehouse and shed, with 
reference to the operation of loading. Apparently in the parti- 
cular case the contract was that the cargo was to be loaded at the 
port, not at any particular quay or berth. The evidence of the 
godown and shipping .manager places it beyond all doubt that the 
goods were being conveyed from the warehouse direct to the ship. 
The workman was employed by the charterer for doing his part 
of the loading, namely, removing the goods from the warehouse 
to the quay. There was no suggestion that such a process was 
an independent contract. Under those circumstances to hold that 
the workman was not employed for the purpose of loading would 
only be placing a highly artificial construction on the 
wording of the statute. We cannot also help thinking that 
such cases, though no doubt involving questions of mixed law 
and fact, will have to be differently answered in diffeyent cir- 
cumstances. It will probably be better if in such cases courts 
avoid laying down any rule of law. e 


By a strange coincidence the Indian Workmen’s Cofnpen- 
sation Amendment Act which passed through the Indian Legis- 
lature a few days’ before the Full Berch delivered 
judgment provided. by section 7 as follows:—In Schedule II 
to the said Agt,—(1) for cl. (wv), the following 
clause shall be substituted, mnamely:—“(v) Employed for 
the purpose of loading, unloading, fuelling, constructing, re- 
pairipg, demolishing, clearing or painting any ship of which he 
is not the master or a member of the crew.” The object of 
omitting the clause “at any pier? wharf, etc.” seems to have 
, been to render the Act applicable “ir respective of the place where 
“the ship may be.” By this amendment one portion ofethe rea- 
soning adopted by the Full Bench cedses to have anything more 
than academic interest. But the larger ground on which the 
judgment proceeded, namely, as to what constitutes loading 
continues to have its effect. “The situation created by the Full 
Bench may, no doubt ‘as Waller, J., points out, be rectified by 
a Government Notification. A further amendment of the sec- 
tion defming loading will be the best solution. But at the same 
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cause to feel shy of an ultimate reconsideration of the question 
decided by the Full Bench if ever a case inyolving it is taken 
up before the Privy Council. 


eThe workman seems to have fared no better before the 
Bombay High Court? Ina case decided subsequent to the ruling 
of the Madras Full Bench it was held that a labourer employed 
to unload bales from a railway wagon in the Victoria Docks 
and to take them to a shed adjoining the wharf was not entitled 
to compensation, see Parsu v. Bombay Port Trust.” If the 
conclusion had been rested on the fact of the particular work- 
‘man having been engaged in stocking bales in the shed with- 
‘out the Immediate object of and quite apart from, the loading 
of any ship the decision can well be supported. But there are 
certain observations in the judgment which indicate that their 
Lordships proceeded on a view of the section akin to that which 
found favour with the Madras High Court. Thus Marten, J., 
observes that “protection under the Act is meant for workmen 
who are actually engaged in the process of handling the bales, 
so as to transfer them from the wharf to the hold of a ship 
which is actually being loaded.” There is, however, a singular 
omission of any discussion of the question in the light of autho- 
rity, and. the criticisms contained in the foregoing pages will 
equally apply to this judgment. 


ii B. V. VISWANATHA ATYAR. 


SUMMARY OF ENGLISH CASES. 


Ross v. ELLISON or Ross, (1930) A.C. 1: 141 L.T. 666. 


. International Law—Domicl—D omicil of birth Scotlgnd— 
Continued residence in New York with occasional visits to Eng- 
land—Residence in England also hough for a small period— 


Døclaration of intention to acquire a domicil of choice in New , 


York in several documeris—Declaration consistent with a con- 
trary intention tf read tn Me li ghi of the circumstances in t whid 
they were made—Non-mention of the intention to his wife and 
personal friends—If sufficient to abandon -original domicil. 


@ 
A, whose domicil of origin was Sootland, left in 1895 to 


America and then to Canada to make hig fortune. . He married 
B in 1901 in America, sHe being an American by birth. 4 and 
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B lived together in Quebec with gccasional visits to Bngland 
till 1918. In 1918 he purchased the lease of a house in @.ondon 
and in 1919 he took a flat in New York to superintend, over 
there the investment of his moneys invested in the United States. 
Up to 1920 there was no statement of his 4ntention to abandon 
his domicil of origin, nor was there any suggestion of aban- 
donment made to his wife, nor with one exception, to any per- 
sonal friend. On several occasions in 1919 and 1920 when it- 
became necessary to state his residence he stated Scotland as his 
domicil. But after December, 1920, he tried to establish his 
position as a domiciled citizen of America to escape income-tax 
as a resident alien in the United States and made statements in 
documents and verbally to a number of business people of his 
intention to live away in New York permanently. In an action 
by the wife in 1924 for divorce on the ground of adultery, 4 
disputed the jurisdiction of the Scottish Court to entertain the 
action. 

Held, the burden was on A to prove anino et facto the 
abandonment of his domicil of origin and if at least there was a 
complete severance: of ties with the domicil of origin, the- ac- 
quisition of a permanent: residence in another country may easily 
imply abandonment. of the domicil of origin. But Where as 
here-there was no complete severance, mere declaration of inten- 
tion under certain circumstances to suit certain purposes çannot 
suffice to acquire a domicil of choice in another country. 


BERTHIAUME v. Dastous, (1930) A. C. 79: 142 L. T. 54. 
International Law—Marriage— Nul where solemnised—If 
can be valid elsewhtre—lWife contracting in good faith believing 


it to be. a valid marriage—If eévtitled to alimony—Canada 
(Quebec) Civil Code, Arts. 156, 164, ie 


{n 1913° the respondent contracted a ‘marriage “with the 
appellant, the marriage being celebrated in Paris, where they were 
then residing. The cure to whom they went to officiate at the 

e marriage informed them that*certain civil formalities had to be 
gone through. The husband got cgrtain papers signed from 
the Britigh Consulate which the wife believed to be in order, and 
the cure also negligently accepted it. In fact they were insuffi- 
ə cient and thé marriage was therefore null according to the law 

~ of Paris. . = e > : 

Held, that the valgdity of the marriage—putting aside the 
question, a capacity—is locus regit actwm, i.e., governed by the 
law of the country where it is solemnised, that the marriage being 
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null aceording to law of Paris was invalid all over the world. 
But by*eArticles 163 and 164 of the Civil Gode of Quebec,. a 
marriage although declared null produces civil effects in favour 
of. the party contracting it in good faith and in favour of the 
children issue of thè marriage. It is not that all civil rights, 
appendant to real marriage like co-habitation subsist but only 
such as are consistent with a real marriage not existing” and 
alimony is such a right. 


DoMINION BUILDING CORPORATION, Ltp. v. THE KING, 
(1930) A.C. 90: 99 L.J. P.C. 49. 


Canada—Exchequer Court Act, S. 38—Contract of sale by 
the Minister—Approved by order of Governor in Council— 
Repudiation by Minister—Claim for damages—Keference by the 
Minister to Exchequer Court—Claim if in connection with the 
administration of the department of the Minister. 

The appellant Corporation claimed damages against the 
Crown for the repudiation by the Minister of a contract to sell 
land in Toronto vested in the Crown represented by the Minister 

of Railways and Canals. The offer of purchase was formally 
accepted “and approved by the Governor in Council but when the 
appellant gotified his readinesg to complete the purchase, the 
Minisger-in-charge refused to proceed with the contract and ře- 
ferred the claim of the Corporation to the Exchequer Court 
under S. 38 of the Exchequer Court Act, 1906. Under that 
section “any claim against the Crown...... may be referred to 
the Court by the head of -the-Department in connection with 
the administration of which the claim arfses.” The Crown 
contended that the whole project was a governmental under- 
taking and not a departmental transaction, “the Minister merely 
acting as agent of the Governments a y 


H eld, that the negotiatioħs angl conclusion of the contract l 
was in the present case properly part of the Minister’s adminis- 
tration and even if it was originally not a departmental but” 
a governmental ane, it was appropriated to the- ‘Department of 
Railways and Canals by the order of the Governor i in ‘Colincil. 


ve 


peg roma ELECTRIC CO. ev. FADA Rao: Lrs, 
(1930). A.C. 97: 99 LJ. P.C. 58. . | e 


Patent—S ian for invention filed in 1920— Granted 
1921—Subject-matter of patent, meaning of—ANticipation— 
6 i “e 
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Pårol:evidence, admissibility of to ebrove specification—Canada 
nee 1906, S. 7 and 1921, S. 7, sub-section (1). è 


HOT ‘An“action for infringement of a Canadian Patent. for 
Wlfeiess’ ‘téléphony granted to the appellants, ånd dated 19219 the 
iiiffinigéiieht wag admitted but its validity was disputed on several 
groinds; (1) want of subject-matter, (i) anticipation by a Ger- 
man patént:granted in 1919 to S and V, (iii) that the invention 
was not one “which was not known or used by any other person 
before” the claimant’s “invention” thereof, and (tv) that the in- 
ventor had:made an untrue declaration that he had not obtained 


2 ‘patent. for the invention in any other country. 


eld, „though an invention in all its parts may not be 
new, yeti if the combination of the parts and the part*cular use of 
it: for ‘the, purpose be novel, it is sufficient to support a patent. 
In order t to.sustain the defence of anticipation, the latter inven- 
tion must be described in the earlier publication that is held to 
anticipate. it, and the qticstion whether the prior specification 
describes, the later invention ig a question of construction and 
paral, eyidence 15 oniy admissible for the purpose of* ascertain- 
ng. the, other person’s knowledge or explaining words or sym- 
bols f oh, art i and sich like technical matters, but not to rove the 
intention. of the authors derived from conversat’ons between 
them... Further by S. 7, sub-section (1) of the Patent*Act, 1921, 
the 1556, of the foreign patent was an immaterial circum$tance 
and, an, yptrue statement in that respect did not render the patent 
invalid... o = 
F . . 
Agia tater 
Pee Ea TETTA Muir EDWARDS v. ATTORNEY-GENERAL FOR 
CANADA, ` (1930) A.C. 124. > g 


iD TORT 


€ E T E persons” in S. 24 of the 
British North America Act, 1867, if includes women. 


isi a. 


eii S S.,.24 of the British North America Act, 1867, the 
“GoyernorsGeneral shall....summon qualified persons to the 
Senate’? and. the. question i arose if women are included in the 
word.;;persons.” 


Held, (reversing the unanimous decision gf the Supreme 
Court of Canada) that the wotd “persons” in S. 24 does include 
Wortlen and thet wonten are eligible to be summoned to and 
become members of the Senate of Canada. “In coming to a 
detépintaation ag to the meaning of a particular Act of Par- 
liainentsit* “is -permissible to consider two points—namely, 
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(1) The external evidence deétived from extraneous circumstances 
such a®,previous legislation and decided cases; -(t)> Fherinter? 
nal evidence derived from the Act ‘itself’ ” -Therappeahuto 
Roman Law and tq early English decisions underthe comnron 
law disabling a woman from serving in a public offices 1S<nots ap 
secure fouadation on which to build the interpretation’. of; the 
British North America Act. l aoa ad ao Bana 
a NE Bin 
a A d 5 EEE eae BAYAN 17514 
_ Roya Trust Company v. ATTORNEY- GENERAL FOR 
ALBERTA, (1930) A.C. 144. sa Same Soe” AG 
Succession duty—Government bonis issued "Dhi Canada 
(rovernment—Whether specialty: debt or simple contract “debt 
Bonds if “property situate within the province” ruithin S 7 
Succession Duties Act, 1922. u stash atts 1° 


Under the War Appropriation Acts of 1915 to: 1918 the 
Dominion Government of Canada issued bonds in favour of’ ‘the 
deceased, who died in Alberta with the bonds in his: Soseebsion 
there at the time of his death. The bonds were régistered”! ‘at 
Ottawa, but bore the indorsement “ registered at the Offee öf the 
Assistan@ Receiver-General at Calgary” in Alberta. The princi” 
pal sum is- declared payable at Ottawa or at various? “provincial 
capitals inđuding Calgary. The bonds were not. under sea)! '°9 


Feld, a simple contract debt due from a chiar, resident 
outside the jurisdiction within which the testator resided. was 
not assets within that jurisdiction but such debts are assets where 
the debtor resides But a debt under seal, ôr specialty (called 
by the civilians bona #otabila) “shall be saad to ‘bé wlière the 
bonds or other specialties be.” The bonds -in- quéstiori.‘ béing 
statutory obligations of the Dom‘nion of Canada are “debts due 
from the King” and hence are spegialties, with the -resultethat 
at the time of the testator’s death they had their local situation 
at his place of residence in Alberta “nd were therefore. liable, to, 
succession duty. ` er ane R 
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D. E. LEcAVALIER v. CITY OF MONTREAH ON AG, 
152: 99 L.J.Pec. 53. 7 A oo os 


Canada Cidil Code, Arts. 1507, 1508—Actipn: for iniyutte: 
tion and damages for nuisance to land—sAbsence of-titlezat the 
date of action in plait f—Subsequent acquisition- ofis title 
Claim for expropriation—Action if maintainable, : ato PR oe 
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The plaintiff brought an action,in 1923 alleging thatehe was 
the. owner of certain lands which were intersected by ge water- 
course, that the City of Montreal used the watercourse, as a 
common sewer thereby causing serious nyisance to him, and 
claimed an injunction and damages. An terim injunction was 
repeatedly disobeyed by the city with the result they were thrice 
fined for it. The. plaintiff, therefore, amended-his plaint and 
claimed the value of the land alleging that by this conduct the 
respondents in effect expropriated the land. The land was con- 
veyed to the appellant in 1912 by a registered conveyance, but 
in 1920 he had sold it to another company who reconveyed it to 
the plaintiff in 1924. Resolution of the company toe reconvey 
was passed in 1922 itself and it was there provided that the appel- 
lant should enjoy the lands in full ownership as from the date 
of the deed, the date of the resolution. 


Held, the appellant had no title on the date of the suit to 
maintain the action. The reconveyance being only in 1924; 
the resolution of 1922 could not confer ownership upon him 
and more so.when the provision purporting to so pyovide was 
contradictory. Even if he was the owner, the action must fail 
as the respondent city was by its action a tortfeasoreliable to 
pay damages, but not liable to be compelled to take over and 
pay for the property as expropriators. As the plaintiff had no 
right to receive the rents and profits between 1920 ane 1923 
(he not being owner) he cannot recover damages for being pre- 
vented from so doing. 


ERIE BEACH «Co. v. ATTORNEY-GENERAL FOR ONTARIO, | 
(1930) A.C. 161. 


Succession duty—Compaty incorporated in Ontario—Issue 
of skares to @ testator’s representative—Locality of shares—If 
company's head-quarters or Shareholders’ domicil—Liabiltty of 
company for duty if shares issued before payment of duty— 
Direct or direct taxation—Test for—Canada Successjon Duty 
Aci, 1914, S. 7 and S. 10, sub-sectiog (2). 


The appellant company was incorporated in Ontario under 
the Ontario, Companies Act, 1914. A number of shares were 
to be issued to F who died if New York before they were so 
issued. F was a donficiled citizen of New York and Probate 
was granted in the State of New York. The question arose 
(i) if the shares in question were assets of F situate in Ontario 


so as to be liable to succession duty there, and (it) if section 10 
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of the Ontario Succession Daty Act, 1914, was itra vires inas- 
much ae it held liable the company for the duty if the transfer 
was ¢@ffected. The head office of the company was in Ontario. 
The.shares by S. 56 of the Act were to be deemed to be the per- 
sonal estate transferable on the books of the company. By-law 
22 required the recording of the transfer on the stock book at 
the head office ‘and there were other such conditions showing*that 
the Corporation’s local habitation was Ontario. 


Held, that shares are not like debts taxable at the place of 
domicil of the deceased possessor, but, in the words of Lord 
Dunedin,in Brassard v. Smith, (1925) A.C. 371, at the place 
“where the shares could be effectually dealt with,” t.e., Ontario. 
S. 10 holding the company, liable to pay the duty is intra vires 
as it imposes a direct taxation on it and does not intend that 
the Company shall pay the succession duty on behalf of the per- 
sons concerned and reimburse itself from such persons later 
on. “The sub-section penalises a company which permits any 
property of a deceased person to be transferred to the beneficiary 
until the duty payable in respect thereof is paid, and a company 
so penalised is not entitled to recover the penalty from the 
beneficiaty.” 


CLARK v. Barnes, (1929) 2 Ch. 368. 


Vendor’ and purchaser—Contract of sale—Conveyance 
silent about a right of way—Right of way enjoyed by repute at 
the date of conveyance—Right of way expfessly discussed and 
refused at the time of agreement—Formal contract and convey- 
ance silent—Recttfication of conveyance. 


A right of way was being enjoyed by repute over a tene- 
ment owned by the plaintiff.. The plaintiff bought off the Uomi- 
nant tenement and thereby the right of way became merged. 
Later the dominant tenement was sold to the defendant by the 
plaintiff The right of way was thentioned in the draft convey- * 
ance but was struck outy by the plaintiff's (vendor’s) solig- 
tors and it was found that in fact it was agreed thet there 
should be no right of way. In the coniract ann the conveyance 


no grant was shown of any rightof way. The defendant (pur- e 


chaser) contended that in the absence ef a cogtrary intentién 
expressed in the conveyapce he was entsfled by implication to a 
right of way “reputed to appertain to the land......at the 
time of the conveyance” under S. 62, Law of Property Act, 1925. 


e è ° 
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Held, that though under S. 62 the defendant wa’ right, 
the plaintiff was entitled to have the conveyance rectified nega- 
tiving the right of way as it was omitted by mutual mistake 
in the deed. ° a 


= eľn re ROBERTS AND COOPER, LIMITED, (1929) 2 Ch. 383: 
141 L.T. 636. 

Compaty—yv oluntary winding up—Preference shareholders 
entitled on winding up to “arrears of dividends due thereon at 
the date of winding up”—Dividends not declared, if due. 

By the Memorandum of Association of a Company, the 
holders of certain preference shares, were entitled in the event 
of its winding up “to receive in full....the amounts paid up or 
credited as paid up on such........ preference shares together 
with any arrears of dividend due thereon at the date of the 
winding up” in priority to the claims of other shareholders. 
Dividends were regularly paid on them till 1921 but afterwards 
till 1925 when it was wound up voluntarily no dividends were 
paid or declared on those shares, though it was pdssessed of 
reserves which could have been made available for such 
dividends. z 

Held, if the Company had declared the dividends, they 
would have been ‘due. No dividends having been deglared, 
none had become ‘due’ and consequently no arrears due to the 
preference shareholders at the date of the winding up. 


= ` In re DOMINION TAR AND CHEMICAL COMPANY, LIMITED, 
(1929) 2 Ch. 387. 

Company—Voluntary winding up—Preferelce shares— 
Such holders entitled to a fixed cumulative dividend at 7 per cent, 
a year—Entitled to priority and payment of all arrears of div- 
dend on winding up—If-incomeftax payable on the arrears. 

The preference shareholders, in this company were entitled 
to a fixed cumulative dividend at 7 per cent. and also inea wind- 
ifig up to priority as to return of capital and to payment of all 


- arrears Of the dividend whether earned or declared or not down 


to the beginning of the winding up and to priority over all other 


° shares. All income-tax on the profits had been paid and the 


question arose 4f the liquidator ought to deduct income-tax on 
the arrears of dividend? . ° e 
Held, “all arrears of the said preferential dividend? was 


„not arrears of such sums as the preference shareholders would 


a 
A 


- 
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have received lad the company been a going concern, but all 
arrearseof the interest payable to the preference shareholders 
at the rate fixed by the contract without any deduction for 
incomie-tax. ; | 


MANCHESTER CORPORATION v. BUTTLE, (1929) 2 Ch. 890. 


Corporation—-W ater supply—Water supplied to a dentist— 
Dentist using his dwelling-house for the business—I f domestic 
use or non-domestic use. 


By the Manchester Corporation Water Works Act, 1847, 
S. 93, the Corporation should supply to every occupier of a 
dwelling-house requiring it sufficient water for domestic use at 
a fixed rate on the annual rent or value of the premises. But 
if for other than domestic use, it was lawful for the Corporation 
to stipulate its terms for the supply. By S. 16 of the 1869 Act 
a dwelling-house part of which is used for trade or business fell 
under the non-domestic head. The defendant as a dentist was 
doing dentistry work of a mechanical nature at the house in suit 
as also attending to patients. The question arose if he is en- 
titled to require the Corporation and the Corporation is bound to 
supply him with water at domestic water rate. 


Held, the expression “trade or business” includes also the 
profestion of a “dentist” and by S. 16 of 1869 Act it is enough 
if a part of a dwelling-house is used for business. The Corpora- 
tion cannot be compelled to supply the defendant water at the 
domestic rate. . 


CHoowoop, LIMITED v, LYALL, (1929) 2 Ch. 406: 142 
L.T. 39. ~ é ° 


o 
Procedure—Miscovery—A fidavit of documents—Objection 
to produce documents on the ground that they do not prove or 
Support the opponents case—Case, of disputed boundaries—If 


objection®*to be overruled. 
@ 


In an action of trespass the dispute turned- on the*bound-. 
aries to the plaintiffs’ and defendants? lands. The, defendants 
sought discovery of certain documents which were in plaintiffs’ 
possession. The plaintiffs specified the decumentg in their pos- 
session, Dut objected to produce some of them oh “the ground 
that they related solely to the plaintiffs’ title and did not in any 
way tend to prove or support the case of the defendants. 


e 
r 
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Held, that if it be clearly stated on oath that a document 
claimed to be privileged from inspection does not in apy way 
tend to prove or support the case of the opponent, then unless the 
Court can see or is reasonably certain upon the affidavit*itself 
that such party erroneously represented or misconceived the 
nature and effect of the document, the Court will not compel 
proéuction and discovery. Though in boundary cases, the Court 
has been more ready to allow the party claiming inspection to 
question the other party’s statement on oath, there is no differ- 
ent principle applicable to those cases. The Court is empowered 
to inspect the documents in question for deciding as to the 
validity of the claim of privilege. 


@ \ 


Tue KING v. NORTH WORCESTERSHIRE ASSESSMENT COM- 
MITTEE, (1929) 2 K.B. 397: 141 L.T. 557. . 


Rating and Valuation Act, 1925—Rating Authority—Sub- 
committee to fix the values for preparation of valuation hist— 
Some members of sub-committee sitting also on the Assessment 
Committee—Validity of —Writ of prohibition if cam be issued 
to ihe Assessment Commitiee. l 


An owner and occupier of a dwelling-house “who was 
assessed to house assessment at a certain valuation preferred an 
objection to the valuation to the Assessment Committee. Two 
of the members of that Committee were also members of the 
sub-committee appointed by the Urban District Council to go 
through and fix the values of the properties and who actually 
valued the properties in question. The occupier applied for 
a writ of prohibition to the Assessment Committee as consti- 
tuted prohibiting it from hearing and determining his objection. 

Held, that the Assessment Committee was a body of per- 
son¢ having legal authority to determine questions affecting the 
rights of subjects and to that exgent it has the duty to act judi- 
cially and as such a writ of prohibition can be issued against 
it. The Assessment Committee so long as it containg the two 
gentlemen who fixed the valuation is improperly constituted, as 
they ase members of “a committee to which the duties of the 
rating authority with respect to the preparation of the valuation 
list are delegated” within thesmeaning of ProviSion 12, Schedule 
I of Rating and Valuation Act, 1925. Delegation there does 
not mean a part'ng with the powers by the delegator so as to 
denude himself of his rights, but ‘means a little more than 
agency. 
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REX v. NGWPORT (aT or) Justices, WRIGHT, Ex pete, 
(1929), 2 K.B. 416: 141 B.T. 563. | ba 

Justices—S ummary Jurisdiction Acts, 1857, S. 2 and 1879, 
S. 33—Co: poral putishmen: on a boy by the Headmaster of the. 
school for disobedteace to school rules—Complaint by parent 
for alleged assault—Dismissal of—Application by parent to 
state a case to the High Court—Junsdiction of High Cougt to 
order a case to be stated for opimon—Authority of schoolmaster 
—Scope of. 

By the rules of a school, pupils below 16 years of age were’ 
prohibited from smoking during the school term whether on the 
school precincts or in public. A pupi! deliberately smoke in 
public and the headmaster thereupon inflicted on the boy five 
strokes of the cane. The father of the boy laid a complaint 
against the master for asgault before the Justices for the County 
of Salop which was dismissed. The father applied to the 
Justices under the Summary Jurisdiction Acts to state a case 
but that they refused as frivolous. On that the father moved. 
the High Court to order the Justices to state a case for the 
opinion of*the High Court. 


Feld, that an unsuccessful prosecutor was entitled under 
S. 2 of the Summary Jurisdiction Act, 1857, to apply to the 
Justices tę state and sign a case if he is “dissatisfied with the 
said getermination as being erroneous in law,” though he may 
not be a person “aggrieved” within S. 33 of the Act of 1879. 


Any parent who sends a child to school is presumed to 
give to the teacher authority to make reasonable regulations and 
to administer to the child reasonable punjshment for breach 
of those regulations and the Justices having found the punish- 
ment to be reasonable as a question of fact, the High “oe 


refused to interfere. g à n 


THE Kine v. J. G. Hay HALKETT, ESQUIRE. Ex parte 
Rus, 41929) 2 K.B. 431: 141 L.T. 687. l 


Procedure—Summons—Original signed + by the, Issuatg 
Magistrate—Copy unsigned—Service of “unsigned copy—V alid- 
ity of. % ° 

A magistrate of ih ane Pol Court issued a sufh- 
mons tọ be. served on the applicant to answer a ‘complaint pre- 
ferred against her. The summons was duly signed and in pro- 
per form but the copy served on the applicant was not s‘gned by 
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the*#iagistrate. The magistrate heard the casee overruling the 

applicant’s objection as to jurisdicfion and convicted hgr. 


OSE that the Metropolitan Police Courts Act, 1839, „only 
redjnites a" true copy of the summons to be served, that the copy 
served) was ‘in all respects accurate except that it did nof re- 
prodi cethe: magistrates signature and that the failure of the 
copye in this respect was mere want of form within the mean- 
ing ofS" 49-of the Act especially when the summons informed 
the defendant fully of the information against her. The ques- 
tionvas:toiwhether if the original summons itself had lacked 
thé!signattire it would have been good left ‘open. 
n SAC 
wa LAE Ka aas. 

‘SEVENOAKS Urgan Council v. Twynam, (1929) 2 K.B. 
140s 141,1.T. 566. 


o Praetice—Local authority—Proposal to acquire land for 
parking ‘place-—Objection by a ratepayer qua ratepayer—Objec- 
on overruled by Authority—Abpeal to Petty Sessional Court— 
If competent, | | ; 


An Urban District Counc’! proposed to acquire land in the 
Disttictfor parking places, but that was objected to bythe res- 
porident;’not as infringing any personal right of his but in his 
capadity’‘as’a ratepayer and a member of the publice The ob- 
jettion bettie overruled, he appealed to the quarter sessions 
against iti: The question was if he was “a person: .. aggrieved 
Dy. Jerman SUCh decision” within the meaning of S. 68, sub- 
section, (3). of the Public Health Act, 1925, to enable him to 
appeal: when there "was no grievance to ae individually. 


-izu Meld; that in this sub-section a person who may make an 
objectionafid is entitled to a decision upon it, is an aggrieved 
person when the decision is adverse to him and can therefore 
appeal against “tt. 

@ 


Kt agin Bt 
NAN ey 


i Tue Princess, (1929) P. 287. ° 

At vShap pit. g—Damage—Unknown craft colliding with and 
sinkitig-defendants’ barge—The barge moored alongside the 
plaintiffs’ staamshap—Damage to steamship by éhe sinking of 
the barge-Absence of riding lights in the barge-—Neglgence. 


sig Plaintiffs’. ‘steamship S was lying moored in the Thames 
heading down-river. Defendants’ barge P was taking in ‘asphalt 
fromaSidnd when evening set in was left unattended after being 


e ; e 
|] N 
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made fast to S on the starb@ard side. S was exhibiting! ithe: -1le- 
gulatior® anchor light but there was none on P., By an unknown 
craitecolliding with P, she sank and as the tide fell, the plain- 
tiffs’ steamship S ested upon her (P) and got damidged. «Jn 
an action by plaintiffs for damage by negligence, resi} | 
Held, a barge ought not to sink and get into such a postion 
that a steamer alongside of her sits.on her. That ‘she got into 
such a pos:tion is prima facie evidence of negligence} [Tf the 
sinking was due to inevitable accident, like collision through:no 
fault of defendants that may discharge the onus. “ Under the 
Port of London By-laws, it was obligatory on P to:-exhibit:ia 
riding light on her highest available part and disobedience to 
that rule ig negligence and as the defendants cannot prove ‘that 
the absence of a light was not the cause of the collision which 
` sunk P, they are liable in damages to S. ah te 
f re ey. RG 
hay ere 
oe 


. JOTTINGS AND CUTTINGS. , 


The Bloody Assise and Jeffreys’ Reputation.—For-more 
than two” centuries the name of Jeffreys was held up tol execrat 
tion as that of one who had forced juries into convicting persons 
on altogether insufficient evidence, had railed at those...who 
appeared before him in terms of blasphemous abuse,, and, had - 
prostituted justice to further his own time-serving. ends. it 
is said that mothers used to frighten their childrén with the 
name of Scroggs; and Scroggs was.a Judge bf good réputdtion 
compared with Jeffreys. No one is, we imawine, likely ‘to’ sug’ 
gest that Jeffreys was the ideal judge; but it is now ‘clear’ that 
much of the abuse heaped upon his memory was not deséfved. 


Mr. H. B. Irving was, we believe, the first to attempt to” show 
that he was not the complete and unexceptionable black gar ; 
until his Life of Judge Juffreys (1898), the accounts of hifi were, 
as Mr. Muddiman remarks, nothing better than abusive tiple. 
As Mr. Ronald McNeill (now Lord Cushendun) ‘says! in his 
article on Jeffreys in the 11th Edition of the Encylopedia 
Britanntca,.“the portrait has been blackened overmucht?tiT rd 
Birkenhead’s sketch of Jeffreys in fourteen English*Judgess'S:+ 
Edward Parry’s, recent book on the Blgody Assize; arid oNMVije 
Muddiman’s book, have each done something tô. enable “al:de- 
tached View to be taken. “It seems to be certain that midst ‘of 
the accounts of Jeffreys’ unjudicial behaviour during thé Wiest- 


ern Assize are imaginary. The vast majority gf the acciwséd e, 
= e 
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pleaded guilty—at Taunton about $00 out of 505, and at Wells 
541 out of 542—nd in such cases there was no optio®, but to 
pronounce sentence of death, and little opportunity for hector- 
ing. The case which has excited most eantagonism against 
Jeffreys is, of course, that of Mrs. Alice Lisle. The mind 
naturally revolts at the idea of a woman being convicted as a 
‘traitor for giving shelter to a fug:tive; but it is now generally 
agreed that Mrs. Lisle was properly convicted of harbouring one. 
Hicks knowing him to have been concerned in the rebellion; and 
when it is realised that Hicks was the father-in-law of Tutchin, 
the author. of The Bloody Assises, it is easy to appreciate the 
way in which the unsupported accounts of the bitllying by 
Jeffreys of witnesses, and of the accused, may have originated. 
The only non-partisan account—that of Henry Muddiman— 
says that “the evidence was full against her’. Jeffreys’ name 
can never be held in honour; but it is clear that it has not de- 
served all the infamy which has been heaped upon it.—L.J/., 
1929, p. 407. 





On Being a Solicitor —The advantages of being a solicitor 
have-been pointed out and underlined heavily of late? and two 
further facts of great significance have tended to aggravate the 
inferiority complex from which members of the Bar are suffer- 

“ing so much. 


A solicitor has been examining the obituary notices recently 
‘appearing in The Law Society's Gazette; and he has cruelly pub- 
lished the results of his analysis. The ages of sixteen solicitors 
recently dead, says he, amount to 1,156 years; 724 years a soli- 
-citor. Eliminating the three youths who by some mischance 
died before the age of 60, the average is 77% years; and three 
of: them were over 90 an@ three over 80. I am afraid to go 
into last month’s figures for the Bar. But we have a goodly 
numbér of old men who are not yet dead. 


Then there is the former Lord Justice of Appel who is 
‘trying hard to become a solicitor. As I write Sir James 
O’Connor’s application is meeting with strong -opposition in 
-Dublin; and when Kennedy, C.J., heard the matter a serious 
difficulty was submitted by the Attorney-General’s representative. 
_ If the application were granted, said he, Sir James would become 
an officer of the Cotirt of which he was once a member, and 
would: be able to refer to his own decisions. The C.J. was 
ye impressed and reserved his decision. But the application 1s 
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undoubtedly “Ofte up” for thg solicitors’ profess'on; ‘I have just 
heard téjat the application’ was granted, with, a ‘caution. ` 

In England we have had Judges who went back to the Bar’ 
But I’do not think that an application by Lord Darling for re- 
admiss’on as-a solieitor would succeed. He has, I am glad 
to say, no‘intention of applying —L.J.; 1929, p. 413. | 


. . Au, J. v. Russia.—Hill, J., in bastardizing all the children 
of the Soviet, if not of Russia, has done a staggering thing, 
and found the short, if not, indeed, the only, way out of his im- 
mediate difficulty. A marriage between Russian subjects in 
accordance with Soviet law was not a marriage within the mean- 
ing of English Law. It followed, therefore, that he had no. 
jurisdiction to separate, judicially, those who had been joined 
together by the Soviet substitute for marriage. 

And he was aware of the implications of his holding that 
a marriage in the form “I take you for my spouse until death or 
the choice of you or me doth us part,” was no marriage. “I 
am conscioys of the difficulties which will arise from réfusing to 
recognise a Russian marriage as a marriage. 1 can imagine diffi- 
culties ay great as would arise if a Russian marriage were re- 
cognised as a marraige’. : 


I proféundly hope, not without misgiving, that no reprisals 
on Hl, J., will follow his authoritative declaration that the 
Russ'an people are illegitimate—ZL.J., 1930, p. 13. 


Sir Montague Shearman.—Sir Montague Shearman has 
survived only for a short time his retirement from the Bench at 
the commencement of last Sittings. Like some other lawyers, 
his reputation was won almost as much in Athletic Competitions 
as in his serious career.” In this he fesembled Lord Alverstone, 
who in 1863, when he was plein R. E. Webster, joined with 
some friends in starting the Cambridge University Athletic Club. 
So Montague Shearman was one of ‘the founders of the Amateur 
Athletic Association. The prowess of both of, them is on re» 
cord. In the University Sports in 1865, Webster won the two 
miles, the mile, and the half-mile, and Shearman’s victories were 
on a similar scale. At an earlier date, “Bowen swift and 
Bowen strong” was a tradition at Rugby €or the ginion of bril- 
liance with great athletic powers. ` But these things are only the 
foretaste of the career at the Bar and on the Bench which, enable 
a man to leave his name in the great line of English Judges. 

8 
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Shearman was never in the front gank as a jutrist, but, at the 
Bar h’s tact and good temper, and sound working knowledge of 
law; brought him into-Jarge’ ‘practice as a junior, and afterwards 
as a leader, and the same qualities on the Bench made a singu- 
larly respected and useful member of the King’s Bench DN OR: 
One’ of his most remarkable cases at Assizes was the trial in 


"1926 of Harold Greenwood for the alleged murder of his wife, 


when he had to moderate the overstrung cross-examination by 
Sir Edward Marshall Hall. “You were shouting at the wit- 
ness”, said the Judge... “I have to see that witnesses are not 
addressed in a vehement way.” “Why,” retorted Sir Edward, 
“it is my duty to be vehement”, and he secured his client’s ac- 
quittal. Sir Montague Shearman has died while his reputation 
is still a vivid memory with the Common Law Bar.—L.J/,, 1930. 
p. 19. 


The Cost of Litigatiot.—Mr. E. S. Roscoe, the Admiralty 


| Registrar, discusses in the current Nineteenth Century the old, 
_ but recurrent question of the cost of litigation. Why is the 


cost so great, and why do litigants feel aggrieved tf they are 
out of pocket even after a successful ending to the suit? The 
answer to the first, question depends partly on the Cdurt-fees, 
and partly on solicitors’ charges, including (as they must do), 


-counsel’s fees. “In an ideal state’, says Mr. Roscoe, “Courts 
of law would be open without expense to litigants, but the prac-. 


tice of charging Court-fees has now become firmly fixed, and 
the most that can, be expected is that these fees should be as 
ttle burdensome as possible to the litigants”, He points out 
that the great defett is the uniformity of the jes They are at 


a flat rate, and do not depend on the amount for which judg- 


ment is recovered. And they are payable tn successive amounts. 
This means the attendance of clerks, and adds to the amount 
of the bill. And there is the multiplicity of affidavits, such as 
affidavits of documents, whtn a written statement would be just 
as effective. But Mr. Roscoe is not very hopeful about the suc- 
cess of any attempts at reform. “Technicalities embddied in a 
legal system aré not,easily dislodged, and reform can only be 
accomplished by a competent committee having as its objective 
not mere formal changes, byt a thorough modernisation of the 
present system”. —L.J,, 1930, p. 20. 


Possible Reform, LN o doubt, if the present mode of charg- 


ing. costs was entirely overhauled, a more equitable apportion-. 


e 
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ment might bee made according to the amount at stake in the 
action, hut there would still be the necessity of providing a suit- 
able wage for the lawyer. Litigation is one 6f the accidents of 
life, hist like illness. Perhaps people grumble at litigation costs, 
Whilt they pay doctqrs’ bills without more than a passing sigh, 
because illness is the inevitable decree of Provitlence, or, it may 
be, the result of a man’s own folly, but injustice is due tq the 
State’s own defective arrangements, and the State ought to re- 
medy it. But the State does not. On the other hand, it draws a not 
very intelligible distinction between party and party costs and 
solicitor and client costs, and allows the successful party to re- 
cover only the former from his opponent, while he must bear the 
differencé himself. Added to this, when a leader is employed, 
each counsel does not receive what he is worth, but the leader’s 
fee is first fixed by the process of bargaining known to barris- 
ters’ and solicitors’ clerks, and then the junior gets the propor- 
tion which the custom of the Bar has sanctioned. Mr. Roscoe 
calls it one-third. That must be a mistake. The usual propor- 
tion 1s two-thirds. Mr. Roscoe thinks this is a practice which 
cannot be justified, and yet he recognises that the present propor- 
tion is often a fair enough standard of remuneration. At any 
rate, the junior has earned his fee by the great amount of pre- 
liminary work he has done in preparing the case for the Court, 
and the Bar itself has hitherto steadily opposed any change. 
Mr. Roscoe concludes with an aspiration for a thorough reform 
of the present Rules of the Supreme Court. This hope we have 
heard of for many years, and some time back a number of use- 
less or obsolete rules were deleted. But a ghorough reform— 
so as to give us the simplification of procedure at which the 
authors of the Judicature Acts aimed—is as desirable and as 
far off as ever—L.J., 1930, p. 20. 


e 9 

Lord Sumer: Biographer. _Who ; is the biographer ? The 
initials “J.A.H.” appear at the end of many an article in the 
“Dictionary of National Biography’’ : So. far as I can estimate, 
he is responsible for the majority of the, illustrious legal “lives”, 
The writing discloses a literary quality’ and verve wheyeby the 
collections a dry statistical bones acquire flesht and spirit, and 
even in these small allotments of space are made to live, and 
move in the reąder’s eye. Many of thege little biographies. ef 
“J.A.H.” may fairly be regarded as gqms of accomplishment, 
well worthy of record in the place, where the writer’s own deeds 
are set forth. 


© 
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John Andrew Hamilton is thepman; better “known to con- 
temporary fame as Lord Sumner, ford of Appeal in Osdinary 
since the year before the war. Yet those who compiled “Who’s. 
Who” failed to elicit from him the blushing acknowledgment 
of these literary achievements. But the days of concealment 
are overpast. No longer does the etiquette of Bar or Bench 
requare the veil of anonymity. And he has writ nothing hurt- 
ful or of which he need be ashamed. Unlike his less retiring 
countryman (of origin) and fellow-biographer, Lord Campbell, 
he is accurate and the facts of his “lives” will stand the test of 
investigation. —L.J., 1930, p. 31. 


The State of the Lists—The most remarkable feature of 
the lists of appeals and causes on which the Judges of the Court 
of Appeal and of the High Court commenced work last Monday 
is the very substantial drop in the number of cases for trial in 
the Chancery Division. The Court of Appeal lists are also a little 
smaller than at this time last year, but the reduction 1s compara- 
tively slight—from 57 to 51. On the other hand, the King’s 
Bench Division and the Probate, Divorce and Admiralty Divi- 
sion each show an increase as compared with last ygar, and. 
taking the High Court as a whole, there is an increase of 148—. 
from 1,755 at Hilary, 1929, to 1,903 now. So far athe Court 
of Appeal is concerned, the total of 51 compares with 57 @ year 
ago, 135 at Hilary, 1924, 303 in 1914, and 432 in 1902. The 
total of 51 is made up of 13 Chancery appeals, 19 King’s Bench 
appeals—a phenomenally low figure—and 11 Revenue appeals, 
the balance being made up of Probate, Divorce, Admiralty, and 
Workmen’s Compensation appeals. For a good many years. 
now, Chancery appeals have formed a very small proportion of 
the appeal lists—in 1914, when there was a total of 303, the 
number of appeals from tlfe Chancery Division was only 38. 
But the fall in the number of King’s Bench appeals is remark- 
able, particularly when it is noted that of the total of 19, no 

“less than eight are interlocutory appeals; so that the term opens. 
with only eleven final appeals from that Division. This is the 
longest term of the legal year, and, owing to the lateness of 
Faster this year, it will be rather-longer than usual; and it 
would appear probable that the members of thë Court of Ap- 
peal will soon pe ableeto come to the assistance of the King’s 
Bench, which, ‘owing’ tg the demands of the circuits, will during 
a large part of the Sittings, be very short of Judges to sit im 
London.—L.J., 1930, p. 35. 
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Da. Berriedale Keith ton tha Judicial Committee. —Dr. 
Berriedide Keith, in his recent book on “The sovereignty of the 
British Dominions,” has a chapter on Judicial Appeals, in which 
the present pos: ‘tioneof the right of appeal to the Privy Council 
is carefully considered, and the advantages ang “disadvantages 
of the system balanced: The appeal, he says, is costly and 
slow; the decision is often on some minor point, evading*the 
most vital issues; and “far more serious is the complaint that 
it is a violation of sovereignty and inconsistent with national 
status”. The advantages are that it preserves in some measure 
uniformity in the interpretation throughout the Empire of the 
English Common Law; it is authoritative on the prerogative of 
the Crown; it is impartial, and can adjust with certainty serious 
racial and religious issues; and the Judicial Committee posses- 
ses an abundance of legal talent, including distinguished Domi- 
nion Judges, which could not be found in the highest Court of 
any Dominion. Dr. Keith thinks it would help to preserve 
the right of appeal if—as Lord Haldane wished—the House 
of Lords and the Privy Council were merged in an Imperial 
Court of Appeal, but he adds, with truth, ‘that the legal pro- 
fession is. too conservative to contemplate with equanimity the 
disappearance of the House of Lords as the final Court of 
Appeal.—LJ., 1930, p. 36. 


Mr. Morgan, K.C., on the Irish Free State-—With this im- 
partial survey may be compared the article by Mr. J. H. Morgan, 
K.C., on “The Irish Free State and the Privy Council’, in 
this month’s English Review, in which he takes the Irish Free 
State severely to task for her folly in desiring to get rid of the 
tight of appeal. It.is an example, he says, of “her constitu- 
tional infirmity of mind”. Other Dominions havg made their 
Constitutions and stuck to them. The Free State is always 
amending, and the abolition of the appeal to the Privy Council is 
‘one of its most cherished desires, but “in its attempt to repu- 
diate the appellate jurisdiction of the Privy Council altogether, 


it stands ignominiously alone.” No doubt Mr.. Morgan is re-° 


ferring to the attempt to stop the appeals unconstitutionally, 
for they have begn in nature and number a steadily declining 
quantity in the Dominions for many*years past. The Free State, 
may deserve Mr. Morgan’s scolding, but the questfon of the re- 
tention of the right of appeal will depend on the balancing of 
considerations such as those specified by Dr. Keith and in Mr. 


Morgan’s own weighty summing up of the great advantages of i 
® 
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the Judicial Committee in his thre ‘Rhodes Kecir of March, 
1927(63 L.J., 271, 296 and 325). And is it worth “vhile to 
trouble greatly about the legal vagaries of m Irish Free State? 
—L.J., 1930, p: 36. a. ' 





== 


o Contempt of Court—“Contempt of Court is not sinful in 
itself”, so says Sir Edward Parry in Wednesday’s Morneng 
Post, and in an article on “Some Blots on our Legal Escut- 
cheon”, he urges the abolition of the summary procedure for 
contempt of Court, and then passes, as might be expected, to 
the “constructive contempt” which still perpetuates | imprison- 
ment for debt. Sir Edward has long been an ardent advocate 
of ‘the abolition of this relic of the procedure which, Dickens 
satirized, and in a concluding sentence he says: “We want also 
to enquire how it is that while other countries have got rid of 
the old-world remedy of imprisonment for debt, we, alone 
among ciyilised states, cling to this degradation”. Of course, 
in the last quarter of a century the amount of such imprison- 
ment has been reduced to probably only a tenth parg of what it 
used to be, but this is no reason for not getting rid of the rem- 
nant, and the keenness of Sir Edward Parry’s advocecy deser- 
ves success. As to the ordinary contempt of Court, there is 
already the alternative of trial on indictment to c»mmittal by 
the Judge of the Court, where the contempt occurs, andein Kex 
v. Tibbits, (1902 1 K.B. 77, 87) Lord Alverstone said that 
in many cases it was preferable to proceed by information or 
indictment rather, than by motion for contempt. Sir Edward 
Parry, however, doubts the legal existence of the alternative, 
and considers that if—say—a journalist, summarily attached for 
contempt, were to claim a trial by jury, he ought to succeed. 
Whether he would succeed is a different matter, for the sum- 
mary jurisdiction is firnfly embedded in the practice of the 
Courts, and legal conservatism ds hard to move. But there are 
objections to a a Judge power to punish off-hand what may 
be an attack on himself, and Sir Edward Parry, quoting Selden, 

e reminds us that “The liberty of the subject is the mignest inherit- 
ance that he hath!’.*—Z.J., 1930, p. 36. 


» More Seekers after on = understand that an unusual 
number of tlte younger. members of the Bar are applying to the 
Lord Chancellor for Silk; and the question is asked; Why in these 
bad times, when the juniors aforesaid are obtaining a good share 

„e of any. work that is going, should they desire to join the 
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povertý-strickeħ and OVvercrgwded- ranks of those who sit brief- 
less within the Bar? For one thing is reasonably certain; there 
will be little work for the new silks for many a long day. In 
bad times the King’s Counsel are the first to suffer; and there 
are already more than enough of stout fellows, with good quali- 
fications, to cope with all the leading briefs which even the best 
of times might reasonably be expected to produce. One or two 
of the latest aspirants may, while preserving their seniority in 
view of the ultimate goal of the ambitious, be seeking a period 
of repose ; and if this is their immediate object, its achieve- 
ment is certain. 


.A silk, of course, other things being equal, is in a more 
favourable position than a junior for such preferments as High 
Court Judgeships, County Court Judgeships, Stipendiary Magis- 
tracies, Coronersh:ps and. any legal jobs that are going; and 
recent events have shown that even the best silks will not sniff 
contemptuously at.a job the offer of which, in the happy pre- 
war age,-men of similar standing would have regarded as an 
insult. LS, 1220; p. 46. 


Questions and Answers on Etiquette.—Crisp, short and 
authoritațįġve are the answers which the General Council of the 
Bar, ever ready and willing to help members in any matter touch- 
ing the interests and well-being of the profession, give to those 
who ask. “The opinion of the Council was invited as to whe- 
ther a practising barrister may accept the position of clerk to the 
Income-tax Commissioners”. “The Council replied that there 
is. no objection”. “A local Law Societ} ‘proposed to, invite 
Members of the Bar practising in the town to purchase tickets 
and attend the Anntial Dinner, and were asked if this would be a 
breach of etiquette.” “The Coungil replied in the affirmative,” 
and so: forth. Some, like thg question concerning the Commis- 
sioner at a Local Government Ingttiry who would act as counsel 
at a second Inquiry, demand and receive not only an answer, 
but a reason; but, as a rule, no reasons are given; and we can 
only surmise as to the process by which the conclusion 15 reached. 


Far otherwise, of necessity, is the matter of the ‘Clerks and 
the Eight Hour Day. The International Labour Conference 
needs convincifig, and the arguments against the innovation ‘are 
fully disclosed. Those, arguments arg overwhelming; and if 
I have a fault (respectfully) to find it is that the Council touch 
very lightly and. in passing. on the strongest’ argtiment of all, 


e < 
60 l THE MADRAS LAW. $OURNAL. [ vor. 
e 


namely, that the clerks themselves wll not have it. Ater all, 
you, never know what these Internationalists may propos. They 
might suggest that our objections might be met by a system of 
shifts as in the coal mines. Three eae PG a day— 
L.J., 1930, p. 46. a 


“Asserting a Negative. —Lord Brentford, writing in The 
Evening Standard, said, “I say at once, after the fullest en- 
quiry—going back through my own lifetime—that no such case” 
(of the execution of an innocent man) “has ever occurred. 
There is no evidence of it at the Home Office’. We hold no 
brief for or against capital punishment, though we consider the 
signs of the times indicate its abolition in this country at no 
very remote date; but we do take exception to this line of argu- 
ment. Of all those concerned in a trial for murder, one person 
alone has certitude—the accused man. He knows; others only 
infer. The inference may be irresistible, the demonstration of 
guilt conclusive for all others, but their certainty stops just 
short of knowledge. Then, after all the steps takep to safe- 
guard possible innocence, the man is hanged. What evidence is 
there likely to be thereafter to demonstrate error? Jn 1876 
William Habron was convicted of the murder of Nicholas Cock. 
Charles Peace was present at the trial, and later, when himself 
lying under sentence of death for another tden confessed to 
murdering Cock. Luckily, William Habron had been reprieved, 
and after a further investigation, he received a free pardon and 
an indemnity of £800. Supposing Habron had been hanged, 
and Peace had murdered no one else, would he have confessed? 
Tt ‘seems improbablé. Take a case of conviction not for mur- 
der. Adolph Beck was convicted, and owed his subsequent re- 
habilitation to a later charge of a similar kind bringing out that 
he had been mfstaken all thrmugh for another man. The inno- 
cence of a man hanged for murdar could never have been esta- 
blished in that singular männer. How near Oscar Slater went 
to death: Yet his conviction was many years later quashed by a 
Court of Criminal Appeal, specially given retrospective jurisdic- 
tion to try his appeal. He may have been innocent; he most cer- 
tainly ought never to have been convicted. It may be said of 
William Habron and Oscar Slater that the Home Secretary 
prévented the worst consequence of wrong convietions, but that 
is not the point. - The lager evidence, certainly in the Slatey Case, 
and probably i in-the Habron C ase, would never-have been forth- 
coming had the men .died by the hands of the law. Still stronger 
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is the case of “Doherty, relgted by Lord Shaw in “Letters to 
_ Isabel”, In spite of the efforts of the Judgg, who knew that 
there.had been a miscarriage of justice, Doherty was hanged, it 
15 said through his case being’ confused with another. “No evi- 
dence at the Home Office”! Is it to be expected there would be 
evidence at the Home Office? Nothing in the whole wide 
world is more difficult to establish than a negative. Mere to 
assert a negative is the idlest form of argument man can indulge 
in. This particular negative is comforting, but more robust 
doctrine would carry further. Justice, being human, must some- 
times err. It is a solid argument that, when all that is possible 
_has been done to minimise error, we must boldly act, with sor- 
row that we cannot be infallible, but with a fixed will to do 
tight according to our lights. If it is essential to the case in 
favour of capital punishment that no mistake can possibly be 
made, capital punishment stands condemned.—S.L.J., 1930, p. 2. 


CONTEMPORARY LEGAL LITERATURE. 


Under the heading “Libel by innocent mistake and where 
there aregseveral persons of the same name,’’ the United States, 
Law Review for December, 1929, discusses the liability of a per- 
son for statements published by him innocently and without 
knowtag of the existence of the plaintiff or the facts which make 
the statement defamatory. The discussion has been provoked 
by the majority judgment in Cassidy v. Daily Mirror N ewspapers, 
Lid, (1929).2 K.B. 331. It no doubt fusnishes an extreme 
case and as the note points out, “it is difficylt to see what in- 
quiry the defendant could have been expected to make in order 
to verify the announcement of an engagement obtained from one 
‘of the supposed principals.” It is indeed too much to require 
a newspaper to make inquiries for thé purpose of ascertaining 
whether people who announce theiy engagements’ are already 
married. In Cassidy’s case, the Daily Mirror (a newspaper) 
published, a photo of one Corrigarl and a woman with the in- 
scription underneath “Mr.-M.-Corrigan, the race horse owner 
and Miss— whose engagement has beef announced.” This 
‘Statement was authorised to be made by Mr. Corrigan. |: He’ was 
in fact a marriéd man already, But neither the photographer 
nor the Daily Mérror’s editor knew the fatt. The wife brought 
‘the action reading into it an innuendo that it chargéd her with 
immoral intercourse with Corrigan alias Cassidy and that it, was 
so understood by those who knew her and read it. As. the | 
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note points out the inntierido suggested. is itself very debatable 
but to go furthereand hold that the paper owed a rae make 
inquiries of the real wife, when the paper had no reason tp sus- 
pect the existence of the wife, is in effect.to declare that the 
papers should got publish these news eXcept on their peril. 
There ‘is no denying that Hulton v. Jones, (1910) A.C. 20, im- 
posts, as Sir John Salmond says, “serious responsibilities: upon 
‘writers of fiction”. The distinction made by Greer, L.J., to get 
over that case, namely, that there the statement was ex facie 
defamatory and referred to an existing individual is very slen- 
der. The question hereafter is not whether the defendant in- 
tended his words to apply to the plaintiff or knew ofehis exist- 
ence but whether any person to whom the statement was pub- 
lished reasonably thought that it referred to the plaintiff. 


This naturally leads on the writer of the note to consider 
the case where there are several persons of the same name. The 
question has no doubt been rarely before the Courts, but text- 
writers seem to be of opinion that every one of the persons will 
have an independent cause of action, provided the publication 
was understood by théir acquaintances as referring to the plaint- 
iff in each case. Sir Frederick Pollock in his “Torts, ” idth Ed. 
page 259, note (1) to the case of Hulton v. Jones, (1910) AC. 
20, states: “It seems to follow that if the samegwords may 
reasonably be understood by different persons to apply togA.B.C. 
there is no reason why A.B.C. should not all have simultaneous 
and independent causes ‘of action. The Spectator of 1714 may 
be thought to have spoken in a spirit of prophecy: “It was no 
small trouble to me sometimes to have a man come up to me 
with an angry face, and reproach me with having lampooned 
him, when I had never seen the head of him in my life.” The 
note says that as a result it will be prudenton the part of a news- 
-paper; in its*news items @oncerning individuals, to add to the 
name as much descriptive, mater beyond mere occupation, as 
would be available, to be able to particularise and WE ue the 


person intended from all others of the name. : 


e ne ome 
Sô TA ago as fhe 18th century, the public opinion even 
against the,Common Law Rule excluding Quakers, Atheists, etc., 
who have either scruples agħinst taking an oath or do not be- 
lieve i in their binding “effect. An atheist was presumed to be in- 
sensible to ‘the obligations of an oath.. This was unjust in that 
it shut out from justice honest witnesses and parties and un- 
i politic as it aided unwilling witnesses and jurors to escape the 
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witnesg stand. by professing: ignorance: or. non-belief. .In Ame- 
rica th®common law rule seems to continue im some States but in 
most of the States of the Union Leg’slature has interfered to set 
it right (see North Carolina Law Review for December, 1929). 

But even in the States like North Carolina where the Common 
Law Rule yet holds sway, it is significant that much weight 15. 
given to the Trial Judge’s decision as to competency of the” wit- 
ness, so much so that even a case where the Trial Judge ad- 
judged competent the witness who stated that he did not know 
what punishment would happen to him beyond punishment in 
jail, the Supreme Court refused to review. In some States, 
though’ Regislature has done away with the requirement of reli- 
gious belief in a witness, yet the credibility of the witness 1s. 
allowed to be attacked on that ground. 

In India, the question has become of very little importance 
in view of S. 118 of the Evidence Act which says that “All ser- 
sons shall be competent to testify unless the Court considers that 
they are prevented from understanding the questions put to 
them, or from giving rational answers to those questions... .” 
Oath or “affirmation is made obligatory by the Indian Oaths 
Act; 1873, sections 5 and 6. But section 13 takes away its 
binding nature by enacting that “no omission to take any oath or 
make any affirmation, no substitution of any one for any other 
of them, and no irregularity whatever in the form in which any 
one of them is administered, shall invalidate any proceeding 
or render inadmissible any evidence whatever, in or in respect 
of which such omission, substitution, or irregularity took place, 
or shall affect the obligation of a witness to state the truth.” 
The question has arisen in India under S. 19 as to whether an in- 
tentional omission is also cured. All cases are agreed that the 
Court has no power to refrain from dispensing the oath or 
affirmation. But strangely the preponderance of authctity is. 
in favour of the view that if the Court refrains from dispens- 
ing, though intentionally, the defect is cured by section 13. 

(See 41 Cal. 406 where the’ cases are all collected and 10 

A. 207 and 16 Mad. 105, where the history of the legislation apd. 
the principles are discussed. ) ` . 


‘There ‘arg also several cases where the Trial Judge found 
that the witness was from tendtr years unable to comprehend 
the efficiency and obligations of an oath or afférmation but yet 


allowesl the evidence on, the ground of. intellectual competency. 
(See 38 All. 49. ) 
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At a time when the air is thickwith the theories of punish- 
ment in criminal eases, it is opportune to find an interesting 
article on “Jeremy Bentham, Legal Philosopher and Reformer” 
by Mr. William H. Alexander in the New Yark Utuversity Law 
Quarterly Review for September and December, 1929. It is 
not that this problem of punishment has not been thought out 
in tlfe past but like all theories, it has now come in for much 
discussion. : | 

The writer divides his theme into three parts, the first deal- 
ing with Bentham’s “Life and Works,” the second with his 
“Legal Philosophy: Theory of punishment” and the conclud- 
ing part with “Tegal Philosophy: Extension of Ifdividual 
Liberty.” 


In the English Jurisprudence of the time, Blackstone’s com- 
mentaries represented the conservatism of the age. Bentham 
attacked. it in his first work “Fragment on Government” pub- 
lished in 1776. Bentham's famous utilitarian principle was first 
stated therein. Though he was engaged in investigating the 
theory of punishment in 1775—76, yet his work “Rationale 
of punishment and rewards’ was not published in English till 
1825. His outstanding work “The Introduction to the Prin- 
ciples of Morals and Legislation” in which he presented in full 
his principles of utility was published in 1789. The aim of legis- 

© 

lation according to Bentham should be the total happiness of 
the community, Bentham was engaged for over 25 years in the 
‘pursuit of social reform, but it was given to Dumont to recog- 
nise it through the three volumes of his “Traites de Legislatione 
Civile et Penale” published in Paris in 1802. Towards the end 
of his life Bentham devoted himself to the subject of judicial 
evidence. His disciple, John Stuart Mill, “had the fortune to 
edit hs “Ratiowale of Judtcigl Evidence.” It is more a “‘store- 
house of material than a finished legal treatise.” Even here he 
applied his principle of practital utility and fought against tech- 
nical rules which disqualify witnesses or saod. sources of evi- 
dence. On the subject of legal reform it was Bentham's strong 
view that the old*mangjon of the law should be fundamentally 
altered and completely overhauled rather than having additions 
tacked on to ¢t here and there., 4 


“The basis of his law reform is the wenna principle 
of Utilitarianism and its corollary, the greatest possible freedom 
of the individual. Phases of this Since had been hinted at 
by prior thinkers but it was-Bentham who gave it a method and 
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a scientific bast. Benthamg phrase “the greatest happiness of 
the me ee number” is itself Paley’s. The aim of the legis- 
lator must be thé promotion of general happiness, infringing on 
. individual liberty only just so far as may be called for to secure 
thatend. Professor Dicey sums up the Utilitarian formula as 
follows — (1) “The right aim of legislation is*the carrying out 
ofthe principle of utility, or, in other words, the proper end of 
every law is the promotion of the greatest happiness of the great- 
est number,” and (2) “Every person is in the main and as a 
general rule ‘the best judge of his own happiness. Hence legis- 
laton should aim at the removal of all those restrictions on 
the free action of an individual which are not necessary for 
securing the like freedom on the part of his neighbours.” Ben- 
tham applied these principles successfully in his work on Crimi- 
nal Jurisprudence. Protests against vindictive punishments or 
indiscrimiriate punishments without regard to the offence had 
already been made by several philosophers but it was Bentham 
who gave it a more rational basis. The consequences of the 
offence committed to the society and to the wronged individual 
must be taken into acccunt and the penalty to’ be prescribed 
should be commensurate to that. “The chief purpose of crimi- 


nal jurisprudence should be the prevention of crime and not the’ 


infliction of torments on the offender” and punishment being 
itself an e®il is justifiabie only if it thereby tends to exclude 
greate? evil. According to this principle an offence in law is 
not every act which is prohibited by legislation but such acts 
as should be forbidden because of some evil that it produces or 
tends to produce. Offences were treated byehim as diseases in 
the body politic which had to. be cured accogding to the nature 
of the disease hy appropriate remedies. He divided remedies 
into (1) Penal, and (2) other than penal, and the second into. 
(a) preventive, (b) suppressive, and (c) satisfactory. «The 
‘satisfactory’ remedy was Bentham’s original idea and in that 
he insisted that satisfaction sh8uld always accompany, if it did 


not take the place of punishment. This remedy may be (1). 


pecuniary, (2) restitution in kind, (3) attestative, (4) hono- 
rary (.e., restoring the injured party to the position of honour 
which the offence either deprived him or “threatened to “deprive 
him of, (5) vindictive, and (6) substitutive. As the writer 
points out, Bentham was not cohtrolled by philanthropy ar 
sentimentality and held to the view that” “vengeance is not to 
be regarded as the most malignant passiok of the human heart” 
but only a just claim of the injured. = o 
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Penal:rémedies were looked atgfrom tlie ‘standpoint of the 
State inflicting them. Public happiness demanded punjêhment 


_ to the wrongdoer, “but it should not be appliéd where there was 


no real offence or the attendant good to the society is too “ima- 
ginary. Some of his. guiding rules the writer summarises as 
follows :— 


°l. The evils of punishment must be made to exceed ‘lie 
advantage of the offence. 


- 2. The less certain a punishment the severer it should he 
and vice versa. 


3. When two offences are in close conjunction, the greater 
should receive the heavier punishment so that the offefider may 
have a motive to choose the lesser. 


4. The greater the offence, the severer the punishment. 


5. Though the offence be the same, the punishment must 
vary with the offender, his sensibility,- age, sek, rank, fortune, 
etc. 


The writer then analyses. -Bentham’s further classifications 
in ‘detail and points out how they were all far ahead 8f his time 
and hold good even to-day in several respects. His proposals 
have been ‘acted upon by Parliament on every occasion fhe ques- 
t'on came before it and the writer appends to the note Phillip- 
son’s list of the Acts of Parliament wherein his theory of legis: 
lation has heen followed. 


f 


” BOOK REVIEWS. 


THE YEARLY PRACTICE OF THE SUPREME COURT FOR 1930, 
in two volumes, by Sir Wjlles Chitty, Bart., K.C., and H. C. 
Marks, Bar.-at-Law. Published PY Messrs. Butterworth & Co. 
Price Rs. 25. i 

This is the thirty-seconé edition of a most, useful work on 
the practice and procedure of the English Supreme Court which 
has been appearing every year with the amendments and case- -law 
brought up to date. Since the publication of the Yearly Practice 
for 1929, thêre have been varieus new rules of thë Supreme Court 
dnd amendments of old rules the. most notable of -which. are 
those relating to the third party procedure. There have also. 
been other alterations of statutes and Tules relating to procedure 


and practice, since the appearance of the last edition of this work. 
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Such changes have been. notiged fully in the preface to the work. 
The nofes to the orders which appear in this edition have been 
‘revised by the editors themselves and the names of the other 
members of the Bar who have assisted them are given in the 
opening pages of the first volume. Much of the obsolete and 
no longer useful matter has been omitted in thé present edition. 
In the citation of cases which have been brought up to date, the 
learned editors have carefully extracted the points laid down and 
avoided any lengthy statements of facts. ‘The printing of the 
rules continuously, giving the notes below without interpersing 
them between the rules which is adopted in the Yearly Practice, 
has the advantage of giving a connected view of the rules and sec- 
tions without distracting the attention of the reader by any notes 
in the middle. As the present Code of Civil Procedure with its 
sections, rules and orders is to a large extent based upon the 
terms and manner of the rules of the Supreme Court in England, 
it is of great advantage to us in India to have the latest pro- 
nouncements and views on its English prototype by the most 
eminent judges which will serve as valuable guides in constru- 
ing the prqvis‘ons of the Indian Code. We would commend the 
method adopted in the general index of cases in this work which 
gives the references not merely to any one report of the cases 
noticed but to all the contemporaneous reports where each case 
has appeared to be followed in this country by our legal publica- 
tions.e We have no doubt that the care and ability with which 
the present edition is prepared will fully sustain the reputa- 
tion for comprehensiveness and accuracy which this work has 
enjoyed. è 
' E 6 

SUBODHINI, by J. R. Gharpure, B.A., LL.B. : (Hons.), 

Advocate, Bombay. Price Rs. 10. 


This is fourth of the series of cojlections of Hindu Lawetexts $ 
being the English translation of- the Subodhini which is a com- 
mentary by Bhatta Visweswara on “the Vyavahara Adhyaya of 
the Mitakshara of Sri Vijnaneswara. Mr. Gharpure has render- 
ed great*service to lawyers by bringing out authoritative transla- 
tions of the Sanskrit treatises which have been looked upon a$ 

e . 
the sources of Hindu Law as administered at the present day. 
While the translations are of special value to kawyers who 
are not familiar, with Sanskrit and who cannot understand the 
works in their originals, they are useful even t& those familiar . 
with Sdnskrit, as the marmer of exposition adopted by commen- ° 
tators of the Sastras is not always the one followed by literary 
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writers and cannot therefore beg easily followed or ‘appre— 
ciated. They will therefore be better able to follow jhe ori- 
ginal Sanskrit texts with the assistance of the English transla- 
tion by persons whó have devoted their lives to such works. 
In Kamulammal v. Visvanathaswama Naicker, ILL.R? 46 
Mad. 167, the well-known case relating to the succession of 
illesitimate sons and the share they take in competition: with. 
the widow of the last male owner, the Privy Council had occa- 
sion to refer to the Subodhini in interpreting a somewhat 
ambiguous passage in the Mitakshara. Its authority has thus. 
been judicially recognised by the highest Courts; and Mr. Ghar- 
pure has done useful service in bringing out its English transla- 
tion, thus making it accessible to all lawyers. | 


HEHIR AND GRIBBLE’S MEDICAL JURISPRUDENCE. Sixth 
edition. Revised by Lieut.-Colonel D. G. Rai. Published by 
Messrs. Higginbothams, ‘Ltd., Associated Publishers (Madras), 
Ltd. D Mb 4 
One cannot adequately estimate the value of bool on Medi- 
cal Jurisprudence for India. With the growing consciousness 
that for efficiency in handling criminal cases, we are no® inferior 
to lawyers of other countries especially of -the West, it is but 
timely that we should have the use of books of the typ@of Messrs. 
Hehir and Gribble’s, who have been adding to their elaborat® trea- 
tise on the subject, fresh chapters bearing on important topics in 
Medical Jurisprudence. The sixth edition revised by Lieut.- 
Colonel D. G. Ra? has the advantage of containing few more 
useful chapters than the previous ores. The Testing of Blood’ 
Stains, written by the able Dr. Arthur Powell and the re-arrange- 
ment in the Section on Poisons cannot faileto attract students. 


We are Sure this standard work will be welcomed by all, 
and more so, by the members of fhe Legal and the Medical Pro- 
fessions.—K.C. i n | 
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LAW REPORTS.* 


In pursuance of the Law Reporting Act four series of 
Indian Law Reports were started—Madras, Bombay, Allahabad 
and Calcutta—each series reporting the cases of the High Court 
of the place gnd also the judgments of the Privy Council in cases 
from each Court—the Allahabad Series also reporting cases 
from Oud and the Calcutta Series those from the rest of 
India decided by the Privy Council. For a few years after the 
Patna Highe Court was established, the Government did not, 
Owing #® war conditions, immediately start a.series for Patna 
but has since done so and the series in known as I.L.R. Patna. 
A series for each of the other two High Courts, the Lahore 
and the Rangoon, which have since been established has also been ae. RE 
started. So at present we have seven series called the authorised 
series for India. In addition to these authorised series there 
are a good many private publications. For Madras, the 
Madras Jurist was the first unauthorised publication. Then A 
came the Madras Law Journal. It was the first journal of its 
kind in India to combine both reports and journal on the plan | 
of the English Law Journal, the Law Times, the Solicitors’ Jour- 
nal and soeforth. Later on came the Madras Law Times which 
started with the idea of serving the whole of India but since e 
lowered its ambition by confining itself to ‘Madras and i$ now e 
spasmodically segying the needs of Madras. The Madras 
Weekly Notes was the next to come. The Law Weekly and, = 
the Law Quarterly were the next. There is also another jour- ce ° 
nal knowz as the Criminal Law Journal. There was} as I said °° peer 


O *The. nineteenth of a series of lectures arranged by the, University of 
Madras delivered by Mr. B. Sitarama Row, Advocate, Madras High Court, , 
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before, a publication known as th Indian Jurist whiclg tried to 
serve the needs “of the whole of India arid the attenfpt is now 
made by the Indian Cases from Lahore which has been 
followed up by the All India Reporter from Nagpur. Tike first 
private publication for Bombay was the Bombay Printed Deci- 
signs but the first regular journal was the Bombay Law Reporter 
and more recently. we, have had a new venture the Bombay Law 
Journal. The Bombay High Court has been more sparing of 
giving permission to report than Madras. In Allahabad, from 
rather early times, we had a weekly publication known as the 
Allahabad Weekly Notes which published only cases “but now 
the only journal there is the Allahabad Law Journal? For Cal- 
cutta, after the Weekly Reporter, we had the Calcutta Law 
Reporter and after that, after..a considerable interval 
came the Calcutta Weekly Notes and the Calcutta Law 
Journal which are both of them living at present. The 
latter: journal was much in demand during the early years 
of its existence as it reported all the important judgments of 
Mr. Justice Mukherjea. For Punjab, before the Law Reporter, 
we had the Punjab Record, a Government publication and 
Punjab Law Reporter, a private one. For Oudh Jugicial Com- 
missioners’ Court, there are the Oudh cases. We have 
now a Government publication, Law Reports, Lwcknow. For 
Nagpur Commissioners’ Court we have the Nagpur [§ecisions. 
For Rangoon, we had the Upper .Burma and Lower Burma 
Reports and Journals. The Indian Appeals are exclusively 
devoted to appeals from India. ; : 

. The defect of most of the unauthorised journals (the 
‘authorised ones too are not totally free from it) is that the 
faets are ngt as fully reported as is to be desired nor are argu- 
ments given. Headnotes are not prepared with sufficient care 
so that many important point$ are omitted from the headnote. 

_ In the manner of headnoting, there is considerable difference, 
Bombay authorised reports adopting one plan, «the others 

e another. - A «mean is desirable giving the salient facts with 
the conclusion of fw and neither a prolix statement of facts 
nor ‘the bare statement of the abstract proposjiion of law which 

e some of the jotrnals affect. - . > 

: Ry e . 

The multiplicity of the journals and the consequent repeti- 
tion of the same matter over a dozen journals at different inter- 
. ©* vals is felt ae very trying by a large number of the profession and 


e 4 J 


e 
LVII] THE MADRAS LAW JOURNAL. 77 


many p aet are made at Wakils’ Conferences and Lawyers” 
Confer A hee with a view to put an end to the yndesirable situa- 
tion. But none of them is feasible. Warning must be taken 
from he history of, English. reporting that substitution of. an 
official agency for pfivate agencies does not necessarily lead: 
to efficient reporting. The Indian Law Reports themselves may 
be taken as a fairly good illustration of the rule. I am not stre 
that even an Incorporated Council-of Law Reporting will. have 
the desired effect at this.juncture: The real reason for the un-. 
satisfactory state of things is that the Bar has not yet been 
educated into the feeling or desire that it must have the 
best kind ef reporting. The caterer looks to the taste of the 
client and if the taste is fastidious, there will be a correspond- 
ing attempt on thé part of the caterer td supply what that taste 
requires. The creation of the taste is an essential pre-requisite 
but mere creation of the taste without a corresponding pre- 
paredness to pay adequately will not do. As it is, the Bar wants 
the cheapest reporting without much care as to the decency of 
the get up or the quality of the material supplied and it, gets 
“what it waffts. When a better taste comes to prevail—and I 
have no. doubt it will soon prevail—the evil will rectify itself. 
It is idle fo believe that an Incorporated Council on democratic 
lines ‘is likely to improve matters very considerably, for our 
experience Of democratic institutions does not enable us to 
postulate efficiency as a necessary result of the change 
and further with public taste remaining at the low level as. it 
does, it is not likely that efficiency will either command the 
necessary encouragement or will be a business proposition even. 
If monopoly is established, there is equally the danger of the 
efficiency suffering. We are on the horns of a dilemma and 
the best suggestion that I can think of is educating professional 
opinion into a feeling of necessity fos obtaining a | payingefor 


the most efficient reporting. A 
e 


“The Judge that made the greatest impression on ‘conterit- 
porary openion both legal and non-legal was Mr. Justice Muthu- 
swami Aiyar. He was not a practising lawyer at any time of e 
his life and his career was wholly judicial but the grasp*of the 
principles of lay, that he exhibits is really remarkgble. Says 
Dr. Whitely Stokes, while speaking 6f Indian decisions, “Of these. 
judgments, none can be read with more-pleasure and few with 
more profit than those of Hindu Muthuswami Aiyar’afid Muham- 
madan Sayid Mahmud. For the subtle races that produce 


such lawyers no legal doctrine-can he. too refined, and no legal 
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machinery can be too elaborate” His clear ‘and direct style 
with no unnecesgary flourishes and free from the dascursive- 
ness and. allusiveness that mars the judgments of some of his 
successors has contributed not a little to the charm of his, judg- 
ments. His marvellous capacity to percefve the different sides 
of a question and to arrive at a judicious conclusion is another 
of*his claims to recognition. This very virtue sometimes re- 
sulted in a certain amount of inconsistency. His varied ex- 
perience combined with his great erudition gave his judgments 
a value which is not possessed by the judgments of the others 
of his contemporaries. We are not very much concerned in 
this course of lectures either with the judicial mannereof Judges: 
or the contemporary estimate of them. We are more concern- 
ed with their contributions to the advance of law. They also 
serve who merely mark time or only register familiar conclu- 
sions. But to a higher order belong the Judges who form opi- 
nion and mould law ‘in conformity with the requirements of 
changed times broadening it down from precedent to precedent. 
To such a class belongs Sir T. Muthuswami Aiyar. His contri- 
butions to the tenancy law in Southern India are Of the most 
valuable kind. The credit of laying the foundation of such a 
view belongs to Mr. Justice Innest and Mr. Justice Mithuswami 
Asyar sitting with Chief Justice Turner threw doubt on the earlier 
judgment of the majority in the Full Bench taking a very 
illiberal view of the ryot’s interest in Zamindaries’ and finally laid 
down in I.L.R. 13 Mad. 60° that their interest was similar to that 
of Government ryots which he affirmed as permanent, heredi- 
tary and terminable only in the manner prescribed by 
the Revenue Recévery Act. In I.L.R. 13 Mad. 60° as well as 
LLR. 15 Mad. 954 he combated the theory that the presumption 
of tenancy-at-will arose whenever the defendant failed to prove 
perfhanent tenure and helé that whether the presumption arose 
depended upon the place and on the nature of the 
estate, etc. His judgments made it possible for Mr. Justice 
Subramania Atyar sitting ewith Mr. Justice Benson to pass 
„the decision in I.L.R. 20 M. 299° and again sitting “with Mr. 
” Justice Shephard the decision in I.L.R. 23 Mad. 318° 
which form the charter of liberties of the South Indian tenant. 


His: knowledge of the sevenue system ‘Sf the country. 
e—a 


1. Venkataramanier v. Ananda Chetty, (1869) 5 M. Ħ.C.R. 120 at 122. 
2. Fakir Mukañnmad v. Tirumala Chariar, (1876) I.L.R. 1 M. 205 (F.B.). 
3. Appa Rau v. Subbanna. 4. Venkatacharlu v, Kandappa. 
5: VenKatanarasimha Naidu v. Dandamudi Kotayya, (1897) 7 M.L.J.. 251. 
i é Cheekati Zamindar y. Ranaseoru Dhora. l 
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and of Inams ‘invested his®opinions with a great value. He 
made beld and repeated stands against the veholesale introduc- 
tion 9f the pious obligation theory and though he was overruled, 
his goul. might take comfort from the language of Lord Hob- 
house in Naom: Babuasin’s case that the doctrine was des- 
tructive of the joint family. system and its justification was 
judicial decisions and the recent cleavage of opinion in the Privy 
Council shows that opinions even in law are governed very 
largêly by the prevailing attitude and the overruling of an opinion 
is not necessarily conclusive as to its incorrectness. His judgment 
in the Atpadi Valley case and his bold statement that under the 
Hindu Law “proprietorship arose from occupancy and the 

rown’s right was to revenue’ was of epoch-making character. 
His judgment in the Tiruppattandal Mutt case’ is perhaps the 
most elaborate reported judgment in the Madras Reports and 
is a remarkable piece of succinct and clear statement of compli- 
cated facts. The law as to mutts therein laid down has stood 
the test of time. His knowledge of Sanskrit does not seem to 
have been ,brotound—nevertheless he made the best use of the 
available materials. His judgment about Bandhu succession 
has been commended by the Privy Council but neither that cir- 
cunistance nor the other circumstance that some of his judg- 
ments haye been overruled by the Privy Council is of 
moment from the point of view from which we have ben viewing 
the question. His judgment in the Nambudiri case? in 
11 Mad. 157 is marked by a true historic sense and his judgments 
on points of Malabar Law notably that ip Moidin Kutti v. 
Krishnan’ dealing with junior member’s rights have done much 
in counteracting the set-back given by the sinister influence of 
the conservative Holloway. 


According to contemporary opinion, Turnes, C.J., was a 
Judge of great ability. “ His judgments show learning and a 
deep desire to grapple with the queStions whatever their nature 
that arose before him whether they were in his line or not. His 


conclusiéns were gemerally sound. 
i >. 


The next great Judge is Mr.Justiée Subramania Atyar, 


whose contribution to progress in so far as it legitimately lies 
e 


_ OOOO = 


° 7. (1887) LL.R. 10 M. 375. 
8. Vasudevan v. Secretary of State. .. 
9. LL.R. 10 M. 322, 
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within the province of a Judge, i$ very considerable. ,To his 
contribution to tha law relating to land tenures, I have ¢eferred 
already. In Hindu Law he made two striking contributions. 
One was by his decision in Ramasami Atyar v. Vengidugami 
Aiyar®’ where he held that it was open toʻa widow to make a 
gift of a reasonable portion of the land belonging to her hus- 
banal at the time of the marriage of the daughter. This was 
followed up in the right spirit and extended by Wallis and 
Miller, JJ., in Kudutamma v. Narasimhacheryulu™ and by 
other Judges so that the rule is now fairly settled whether it is 
the father, the brother or the widow, every one of them can 
make a gift of a reasonable portion of the family land to the 
daughters or sisters as provision for them, a much needed ame- 
lioration or exposition of the law. The other was the way in 
which he cut the Gordion knot on the vexed question of a 
women’s stridhana. On both the questions as to what is stri- 
dhan and as to the rule of succession thereto he boldly laid down 
that Vijnaneswara is to be preferred to the numerous later writ- 
ers “who are never agreed and who in their attempt to reconcile 
the various Smrithis complicate the matter by prescribing differ- 
ent lines of devolution those too not complete according to the 
class of stridhanam to which the particular property befongs” as 
the former lays down “rules which are easy of appligation com- 
plete in themselves and on the whole equitable.” Speaking of 
Vijnaneswara’s definition of stridhan he said: “It is scarcely 
necessary to say that Vijnaneswara’s statement that stridha- 
nam is not to be understood in a technical sense, was not a miere 
philological observation. By laying down that proposition, 
Vijnaneswara and’ other great commentators who followed 
him succeeded in effecting a beneficial change in the archaic 
Smriti law and placed women almost on ‘a footing of equality 
with men as ‘regards the Capacity to hold property. It is on 
account of the boldness and reagh of mind evinced by Vijna- 
neswara as pointed out by Messrs. West and Buhler in pro- 
pounding his doctrine of Stridhanam and his other theories that 
property is a matter of secular not of religious cognizance and 
sapindaship rests on eonsanguinity that the Mitakshara has be- 
come the chief authority on Hindu Law. A departure from the © 
law, laid down by such high authority must not*be made unless 


“stipported’ by adequate grounds.”** One very much wishes -that 


this aspect ofthe case. had struck the Judges that had to admi- 





eee o NG, La 
10, (1898) I.L.R. 22 M. 113. | 11. (1907) 17 M.L.J. 528. 
° x 12. (1897) I.L:R. 21 M. 100. 
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nister t Mitakshara Law ànd Mr. Mayne, and then the law 
would. ave taken quite another turn from dhat it has taken 
under, the sinister influence of the retrogade Bengal school of 
thought. 


In eames v. ET * Mr. Justice ieue oe 
sounded a note af dissent from the wholesale application of he 
rule as to presumption of life-estate in the case of grants to wo- 
men and held that the rule has no application to daughters. This 
point of view was further elaborated by Mr. Justicé Seshagiri 
Aiyar with the concurrence of Sir Arnold White and Sir John 
Wallis. Though the Privy Council has not yet blessed this point 
of view with its imprimatur, the angle of vision has fairly chang- 
ed in this matter and is not likely to be varied again. As to wo- 
men’s rights of succession in Southern India one hardly knows 
how much we owe to Mr. Justice Innes who sitting with Sir 
Walter Morgan laid down in Kuttiammal’s case," that sister was 
an heir and this view has been re-affirmed in Southern India again 
and again notwithstanding Mr. Mayne’s strong criticisms. The 


credit of paking no presumption of accretion in the case of - 


widow’s accumulations belongs to Mr. Justice Bashyam Atyan- 
gar and kis view was confirmed in Subramanian Chetti v. Aruna- 
chelam Chetti” in his leading judgment by Mr. Justice Subra- 
mania Aiyar where he also reaffirmed the general rule laid down 
by him as to succession to woman’s Stridhana. His enlightened 
view as to the application of temple funds cypres for education 
in the Tirupati case has produced beneficial effects and is likely 
in times to come to produce even more beneficial effects if the 
rule is administered with restraint. ; 

Mr. Justice Bhashyam Aiyangar is another of the great 
Indian Judges. Unique as. was his position as a member of 
the Bar, while on the Bench his influence on his colleagues was 
really profound. He had settled views on many branches of 
the Indian Law and he endeavoured to give expression to them 
during his short tenure of office. , His judgments have accord- 
ingly assumed the character of more or less monographs on the 


various subjects he had to deal with and the-obiter nature ofe 


the many observations he made detract much from their value. 
Nevértheless, his judgments on the various sub jects he had to 
deal with, like, res, judicata, illegitimate sons rights, limi- 
tation applicable to execution of mortgage decree§ and as to the 
various? provisions. relatirfg to exemptions from limitation have 


"13. (1803) I.L.R. 16 M. 466. ` 14. (1875) 8 M.H.CR. 88. 
. 15, (1904) I.L.R. 28 M. 1 (F.B.). e ° 
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fairly settled the law on the subject To one contributiog of his 
to the law relatingeto women’s estate I have already adverted and 
though it cannot be said that the question is quite settled in the 
sense.in which he meant it, still, it is in a fair way of being 
settled that way. His judgment sitting with Mr. Justice Subra- 
mania Aiyar condemning the age-long illegality of the levy- of 
penal assessment led to the passing of the Land Encroachment 
Act. 


Mr. Justice Sankaran Nair is still with us and it is hardly 
right that we should speak much about him. Though progressive 
in his ideas about political and social reform, his ideas on general 
law were of the nineties and he was, judged from modern stand- 
ards, somewhat of a conservative lawyer. In many departments, 
he was harking back to the decisions of early nineties as against 
the later ones. On the question of Hindu joint family, his influ- 
ence was on the side of old and conservative lawyers. Even in 
Marumakkatayam Law where by legislation he endeavoured to 
effect beneficial changes, he was not able to «utilise his 
opportunities as a judge to the fullest advantage for 
the amelioration of that system. Partly it was due 
to his method of attack on old decisions. He tried 
to take them by storm. He wanted to overrule the Yoctrine of 
lapse, but Mr. Justice Abdur Rahim another conservativ® law- 
yer talking of vested rights and the rest of it stood in his way. 
Sitting with Sundara Aiyar, J., he was able to make a breach 
on that doctrine go far as women’s property was concerned. 
Again he wanted ¢o introduce partition. There again he was 
thwarted by his conservative colleagues. Among the obstacles 
in his way, were some of his own dictaeand judgments. He 
endeavoured o upset the presumption of grant to Thavazhi 


~ when property was given to a woman and her children. There - 


too he failed. One judfmenf of a progressive character 

. stands to his credit, viz., Mastlamom v. Masilamom and the 
judgment is likely to stand the test of time. He has alsô deliver- 
eed several judgments pn land tenure of considerable value where 
his lead was generally sound. 

e Mr. Justice Krishnaswami Aliyar, a learned Sanskritist 
unlike the Hindu Judges that went before him, was not with us 
for sufficiently long time to produce arly appreciable effect on the 
law of this Presidency. His judgments had not the fault of dis- 
*cursiveness, the besetting sin of some of our Indian Judges. 
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His judgment a as to marriage &xpenses of a male member is one 
of his bese judgments. | ° = 


Mr. Justice Sundara Aiyar also was not sufficiently long 
with fs to produce an, impression proportionate to his dominat- 
ing personality. His judgments suffer by over- -elaborateness 
like those of his brilliant contemporary Sir Ashutosh Mukher} jga 
though they were of great value and in many instances have help- 
ed to settle the law. Among those are his judgments on the snes 
tion of constructive res judicata and penalty. 


The construction of the Estates Land Act in the early days 
of its operation fell on him and his judgments have had a con- 
siderable part in settling it. But his real contributions were in 
the department of Malabar Law. ` He is principally responsible 
for liberalising the rule as to maintenance of ‘junior 
members. He endeavoured to establish the.position of a juntor 


member of a Malabar family on the true basis, vtz., that of a 


co-owner. That position was obscured in many of the earlier 
judgments of the High Court which led to an extraordinary 
importance ib be attached to the position of the Karnavan. The 
Karnavan was made into an autocrat who had the disposal of 
the family*revenues and the junior members had to regulate their 
movements with his permission lest they should be cut off with- 
out maintenance. The position laid down by Mr. Justice 
Sundara Aiyar that every junior member was a co-owner en- 
titled to-maintenance at the family house when he is there and 
outside it if he has not gone away for an improper purpose placed 
a wholesome check on the autocratic: powers òf the Karnavan. 
As a member of a Full Bench, he laid dowr that a woman’s 
self-acquisition went to her Tavazhi and in so doing emphati- 
cally: held that the earlier Full Bench that laid down that a 
male member’s self-acquisition lapsed to the. Varwad. was 
wrong- He did not live long enough to enforce his views by 
getting the earlier case overruled. Mt. Justice Sundara Atyar’s 
contribution to Tenancy Law also 15 not inconsiderable though 
his zeal for the tenant some. time carried him too far. ~~ 


Chief Justice Collins is more famous for his independence 
than for any great contributions to legal thought., He ‘has 
the credit of having laid down the*rule declaring immunity of 
advocates from suits for libel following English precedents. 

Parker, J., for whom vakils have along’ with Collins a kind 
corner was a careful Judge. His judgments show him as a 
fairly sound Judge. - PEF mat 

L a 
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Shephard, -J., who is repute as much for his haste as for 
his -ability has ebeen responsible for some of the able judg- 
ments of the Court but no particular judgment markjng the 
application of a progressive principle either of generalyor of 
Hindu Law is directly traceable to him’ He was one of the 
Judges that took part in the Malabar Full Bench which settled 
tife vexed question of representation in Malabar suits and in the 
Full Bench judgment as to pious obligation. To the minus side 
he has a lot of technicalities in-mortgage suits. 


Mr. Justice Abdur Rahim is another of our highly regard- 
ed Judges and has to his credit certain well-written, judgments 
on points of Muhammadan Law, like ddat, gift and wakf, 
though on some points his view was not accepted by the Privy 
Council (see for instance, his judgment on de facto guardian- 
ship). He was also a conservative lawyer and no striking 
advance can be pointed to him. His reputation stands high on 
account of his manner of disposal and his general attitude on 
questions as to liberty of the subject. 


Mr. Justice Seshagiri Aiyar’s contribution to “the liberalis- 
ing of the law as to women’s estate has already been referred 
to and he has also helped considerably in liberalising fhe rules as 
to maintenance in Malabar Tarwads. 4 


Mr. Justice Saddsiva Aiyar brought a good deal 8f fresh 
and vigorous thinking into the humdrum legal life of the Madras 
High Court and he co-operated with Mr.. Justice Sundara Atyar 
in ameliorating the Malabar Law. He endeavoured to strike at 
the hereditary psinciple in the holding of religious and other 
offices and other similar abuses in temple administration though 
thanks to the conservative prejudices of his colleagues his attempts 
failed. His mode of digposal of Hindu Law Texts was not 
quite satisfactory but he. was too much of a lawyer to be led away 


by his prejudices. : 


Mr. Justice Benson has the credit of being a party to some 
of the best known judgments of the High Court with Justices 
Subramanya Aiyare Bhashyam Aiyengar, Krishnaswami Atyar 
and Sundara Aiyar as his colleagues. He had a profound 
knowledge of the tenures of the country and the confidence the 

*Civilian Judges and Administrators had in his experience and 
wisdom led to ready acquiescence in, those judgments. | 


Sir Leslie Miller was a favourite Judge with the bar and 


,« has the reputation of being a sound and able Judge. 


—_ 
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į SUMMARY OF ENGLISH CASES. 
— 9 e Ni 
TEOMPSON v. LONDON, MIDLAND AND SCOTTISH RAILWAY 
, @1930) 1 K.B. 41. 


Contract—Railway—Accident to passenger due to Railway 
ae ompany’ s neghgence—E-xcursion train—S pecial condition nega: 
tiving lability for accidents—Ticket referring to time table for 
conditions—If reasonabld notice—Mability to read if alters the 
contract. : a 


A lady passenger travelling by an excursion train, ne by 
which wase half the ordinary fare, met with an accident due to 
„railway company’s ‘negligence. The ticket issued to her on. the 
face of it contained the words “Excursion, for conditions see 
back.” On the back vere printed “Issued subject to the condi- 
tions and regulations in the company s time tables and notices 
and excursion and other bills.” The bills referred to the current 
time tables. The time table negatived liability to passengers by 
concession tickets for accidents. The passenger did not know 
to read. ° 


Heldgthe fact that the plaintiff cannot read cannot avail her 
and further the agent who took the ticket for her had notice even 
before the tecket was taken, that there were conditions on the 
issue o$ those tickets. The railway company is to be treated as 
having made an offer to intending passengers that if they will 
accept the conditions contained in the ticket, they will be taken at 
suitable times and fares. When the ticket tsetaken, the person 
who took it becomes bound by the conditions whether he took 
the trouble to search out the conditions or understand them or 
not. The mere fact that the passenger has to make a consider- 
able search before he finds out the conditions does, not make it 
insufficient notice. 


Parker v. South Eastern Railwéy Co., (1877) 2 C.P.D. 


416 distinguished. i 
a v. Southern Railway Co., (1923) 2 K.B. 703 and, 


Watkins v. Rymill, (1883) 10 Q.B. D. followed. ° 


6. Po 6 
e 


STANYFORTH v. INLAND REVENUE COMMISSIONERS, (19307 
1 K.B. 58: 98 L.J.K.B. 764. 


Revenue—Stamp duty—Re-settlement .of estates—P ower 
of revocation of the appointments made—V alue of property con-, , 
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veyed subject to that power—I F Power of revocation ag govern- 
ing factor or ofly a factor to be taken into consiatration in 
assessing the value. - ° 
P and H two tenants for life undey'a family settf&ment 
_ which conferref on them power of revocation and new appoint- 
| ment of the other trusts therein, partially revoked and settled the 
trusts in a slightly different way the result of which was that 
“ the interests of one of P’s sons diminished, but that of another 
son was increased. The later settlement also ‘preserved to the 
appointers the power of reyocation. and new appointment reserv- 
ed under the old deed. The question arose if in valuing the 
re-settlement the powers.of revocation was to be taken as wholly 
rendering the value of the estate conferred nominal as it may 
at. any time be cancelled or it was only a circumstance to be con- 
sidered in valuing the settlement. 

Held, by the majority of the Court of ini that the stamp 
duty was payable on the whole property passing under the settle- 
ment taking into consideration the possibility of revocation. The 
interests passed to the appointees notwithstanding ies likelihood 
of being cut down. 

Westmorland v. Inland Kai C ommissioneP, (1928) 
1 K. B. 703:.97 L.J.K.B., 116 followed. | 

Per Lawrence, L.J., dissenting. —Westmorland’s case “Is 
seng AN different from the present case, in that there the pro- 
perty comprised in the deed of- appointment composed of the 
whole-of the fee, simple in possession . . . ..aņnd operated to 
convey. or transfer those estates, the power of appointment under 
which it was executed being wholly exhausted by that convey- 
ance and transfer. The deed itself reserved a fresh power of 
appointment over the property . . . ” But in the present case 
the “property” ‘was only cofiveyed subject and without prejudice 
to an overriding power of Se 


_ Perrin v. DICKSON (INSPECTOR OF TR (1930) 1 K.B. 
” 107: 98 L.J.K.B. 683. | 

‘Income-tax—Educational endowment policy—Repayment 
in annual instalments by the, insurance company—tIf an annuity 
ender the Income-tax Act—Provision for rdpayment of prema 
minus the antual instalments paid ai the assured died befora the 
period. ° 
BY a policy of assurance between-a parent and an Assurance 
e“ Society, it was agreed that in consideration of the parent paying 
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yearly-for a period a certair® premium, the society would pay.to 
the guarelian of the son a certain sum annuallyefor a fixed period 
and in the event of the son dying within that period, the com- 
panyeshould return to the parent or his representatives, the paid- 
up premium without interest less any sums that might have been 
paid. to the son by then. The sums payable were calculated so 
as to return to the parent, in the event of the nominee livfng, 
the amount which the insurer paid to the company, with com- 
pound interest at 3 per cent. The question arose if these sums 
paid to the father were not annuities or other annual sums tax- 
able under the Income-tax Act or was capital and represented 
repayment. to the insurer of sums ov by him with the 
company. 


Held (affirming Rowlatt, J.), that for the purposes of the 
revenue the substance of the matter must be regarded and. not 
the form. The transaction was only a method of saving up 
money for future use. It is a method whereby upon a series of 
payments being made provision for the repayment of a series of 
large sumseat a later date can be secured. It is not that every 
annual payment payable as a personal debt or obligation by virtue 
of a contfact is “an annuity or annual payment” within the mean- 
ing of the Income-tax Act. The Court will inquire into the 
nature of the transaction and, if the true result of the contract 
be that the instalments represent payments of capital as well as 
interest, only so much of each instalment as represents interest 


will be charged with income-tax. 


Wart v. Lonespon, (1930) 1 K.B. 130: 98 L.J.K.B. 711. 


Defamation—Libel—Plea of privileged occasion—When 
available—Interest in receiving infomnation, what is—Evidence 
of malice—Company deaa Alir rge of immorality agaist 
managing director—Commutication to a director abroad and 
to his wife—If privileged. - 2 

A foreign manager of a company which was in voluntary, 
liquidation wrote to the defendant, a directer of the company in 
England and a liquidator in the winding up, that the plaintiff, a 
managing director of the company, was familiar with a house- 
‘maid. The defendant sent this letter to Mr. S, the Chairman 
of the Bpard of Directors,in England and without getting any 
further corroboration of the charge showed the letter, to the 
plaintiff's wife also. As a result the plaintiff and his wife sepa- 
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rated. In an action for publicatior® by defendant of def matory 
matter, the defendant did not justify the libel but PE that 
the publication was made in circumstances which made the publi- 


cation privileged. | f a 


Held, that Mm the law of England there are certain privileg- 
ed occasions on which a person may make defamatory statements 
about another which are untrue without. incurring any legal lia- 
bility for his statements. But that can be only when the speaker 
had either a duty or an interest to publish and even then the pri- 
vilege may be lost (7) because it went beyond the limits of the 
duty or interest or (i) because it was maliciously published, the 
occasion not being legitimately used but abused. The ‘duty may 
be either legal, moral or social. There may be a duty in this 
case to communicate to S, but there was no duty on the defend- 
ant’s part to communicate to the wife and hence was not privi- 
leged. 


NUGENT V. LONDONDERRY COLLIERIES, LTD., (1930) 1 K.B. 
159. 


Workmen's Compensaticn Act—Claim of defSendant— 
Workman injured while in the course of employment—-Ci ¿aimant 
dependant on him at the date of his death but not “ot the date 
of accident—Whether claimant a dependant. — 


A workman aged a little below 16 s: uffered an injury in the 
course of his employment and became totally incapacitated. He 
was then earning 145. 9d. a week and was therefore granted 
14s. 5d. a week till’he became 18. After that age, his compensa- 
tion was increased to 195. as required by the Act. The work- 
man died at the age of 19 and his father ‘claimed compensation 
as a *dependartt on the son. ° It was found that at the time of the 
accident he was not a dependantebut that he was a dependant at 
the date of his death. 

Held, by the Court of Appeal, that the question of depend- 

eancy under S. 4, sub-section (3) of the Workmen’s Compensa- 

tion Act, 1925, is to he determined at the date of the workman’s 
death: that,if but for the accident, the workman would have at 
the date of his death earned’ sufficient wages to leave a surplus 
for his family, then the dependants are entitled to compensa- 
tion. e s 

Per Lord Hanworth, M.R.—“.... For the purpose of 

e eascertaining if the members of the family are dependant, it is 
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- to be assumed that the earnthe capacity of the workman conti- 
nued not%vithstanding the accident, down to the time of his death 
and that he remained in receipt of earnings down to that time.” 


Per Slesser, L.Ja—“It is clear to my mind that the County 
“Court Judge would have been wrong if he hdd restricted his 
consideration to the earnings at the time of the accident. He bas 
to take into account the probabilities.” 


Wooprow v. TRAWLERS (WHITE SEA AND Grimspy, LTD.), 
(1930) 1 K.B. 176. | 


Workmen's Compensation Act—Accideitt leading to total 
incapacity of workman for a time—Employer paying compensa- 
tion for a time but withholding it on the workman baing certified 
‘by lus doctor to be fit and recovered—Interim award of com- 
pensation—If competent. 


A workman was injured in the course of his employment 
and consequently received compensation from his employers 
under the Workmen’s Compensation Act. But some time later 
the emplgyers got him examined by doctors who certified him 
to be fit to resume work and after that they stopped the com- 
pensation saying that his post was available to him. The work- 


man fed an application for arbitration and for an interim award. - 


of compensation on the ground that the compensation had been 
stopped in breach of S. 12 of the Workmen’s Compensation Act, 
1925. ° 


Held, that though Lord Phillimore doubted whether there 
was a power for an English arbitrator to grant an interim award, 
the majority of the House of Lords held in (1929) A.C. 310, 
Anchor Donaldson, Ltd. v. Crossland, that he had such a power. 


ana 


gag 
PocKNEY v. ATKINSON, (1930) 1 K.B. 197. 
Master and servant—Agricultural workiman—A greement 


to serve for a year, the wages due and payable at the end—° 


Workman leaving service in the middle in breach of cottract— 
Contract if void "tinder Agricultural Wages Act, 1924 If wages 
payable up to date of leaving service. : 


l An agricultural workman entered into a parol contract with 
a landlord whereby the latter was to employ him on his farm 


asa worker in agriculture for one year at a fixed wage plus board- , 
: \ 
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ing and lodging which was admitted to be a rate of wage in 
accordance with the Act. It was further agreed that the wage 
was due and payable at the end of the year provided the ie 
man duly performed his obligations under the contract. But in 
the middle of tle term the workman left the employment with- 
out notice and in breach of the contract, and refused to com- 
plete his contract. : 


The question arose if the labourer was entitled to any vak 
and if not, whether the contract was not in contravention of the 
Act. | 
~ Held, it was not in contravention of the Act. The scheme 
of.the Act is simply to provide the rate at which wages are to 
be paid and it is quite consistent with that scheme that ‘they 
should be paid every month, every half year or every year. The 
Act only says the rate shall be at so much per week and not that. 
it shall be weekly paid. Therefore “where there is an agreement 
between the parties for a rate of payment which is consistent 
with the requirements of the statute and the fact of that payment 
is prevented only by default on the part of the wofkman who, 
refusing to obey a lawful order, leaves his employer without 
notice,” the statute does not say that nevertheless the °vorkman 
shall be paid for the broken period worked by the’ workman, 
although he could not sue upon a quantum meruit, never having 
fulfilled his contract. 


= Hampton v. Smith, (1920) 89 L.J.K.B. 413 followed. 


ALLEN v. WaHITEHEAD, (1930) 1 K.B. 211... 


= Master and servant—Crinunal liability of master for acts 
of servant—Servant acting contrary to måster's instructions and 
without his knowledge—Manager suffering prostitutes to enter 
the refreshment house—If propgietar liable. 


An occupier and licensee of a premises ran a licensed refresh- 
` ment house open day and night but.worked it through a manager 
eto. whom he had given instructions to prevent the assembling of 
prostitfites on the premises. But without: his- knowledge, ‘the 
manager harboured women, known to him to be. prostitutes, in 
the premises. It was found that the licensee “had no personal 
knowledge that prostitutes met together and ‘remained therein 
and had not wilfully closed his eyes to that fact. i 


Held, that while prima facie a master is not criminally res- 
6 eponsible for the acts of his servants, yet in cases where the 
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‘legislature prohibits the act o1 enforces a duty in such words 
ds to maktsthe prohibition or the duty absolute, then the position 
is that the master is liable if the act is in fact done by his 
servants. In those cases the knowledge of the manager is the 
knowledge of the keepér of the house. 


STOKE NEWINGTON Borovan COUNCIL v. RICHARDS, 
(1930) 1 K.B. 222. 


Public officer—Town clerk—Ex-o ficio registration officer 
—Fees earned as registration oficer—I f emoluments of his office 
as town clerk for calculation of superannuation allowance. 


A town clerk of a borough retired and in computing the 
sum awardable to him as superannuation allowance, the Council 
of the Borough added also the fees received by him as registration 
officer under the Representation of the People Act, 1918. The 
auditor disallowed it on the ground that the fees-received as 
registration officer were not “emoluments of his office of town 
clerk” within the meaning of S. 4 of the Superannuation (Metro- 
polis) Act, 1866. By virtue of S. 12 of the Representation of 
People Act, the clerk was necessarily to be the registration officer 
for the area. It was admitted that the payments so’ received 
were not part of his salary as holder of the office of town clerk 
but the questi¢n was if it was not “emoluments of his office.” 

Helg, that the Act of 1918 did not create a new independ- 
ent office so as to be able to say that the clerk held two offices. 
The fact that he held both in his own person was not accidental 
but necessary under the Act which only added tô his duties as a 
town clerk, the duties of the registration officer. It therefore 
follows that the fees which he receives under the name of his 
appointment as registration officer are.a part.of his total emolu- 
ments as town clerk. There is no diffgrence in thiserespect be- 
tween cases of superannuation allowance on retirement and com- 
pensation on abolition of office. The reasoning in Rex v. Bridge- 
watar Corporation, (1837) 6 Ad. & FE. 339; Reg. v. Norwich 
Corporatiow, (1842) 3 Q.B. 285: Reg. v. Poor Law Board, 
(1871) L.R. 6 Q.B: 785; and Drew v. Metgopolitan Board of 
Works, (1883) 50 L.T. 138, applied to the present case. 


Pry v. BurMaA-Corporation, Lip., (1930) 1 KB. 249: 98 
L.J.K.B. 693. . i a 
Income-tax—Company Incorporated in Rangoon-——T gans- 
fering scat of control and business to London—If setting up 


s . 
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and commencing a trade—Profitt of trade in the three praceding 
years, meaningedf. >` 


A company incorporated in Rangoon and controlled by a 
board of directors in Burma resolved to, transfer the cofitrol of 
the business tb London and became liable from July 1, 1925, to 
gssessment to Income-tax under case I of Sch. D of the Income- 
tax Act, 1918, in England. An assessment for 1926 was made 
on the basis of the profits of the business for the year 1925-26 
on the ground that the company had not earned profits in Eng- 
land for three years before to strike an average. 


Held, the finding of the Commissioners that the trade was 
not set up and commenced within the year of assessment was a 
question of fact which cannot be interfered with. Mere trans- 
fer of the seat of control does not start a new business or trade. 
The mere fact that the profits were not earned in England and 
therefore not taxable for three years prior to assessment was no 
reason why it could not be used as a basis for measuring assess- | 
ment. “To use the company’s profits for the purpose of a mea- 
sure is not to use profits which have already beef defined and 
taxed under one category and take them into account for 
another.” j 


o 
SALISBURY House Estate v. Fry, (1930) 1 K.Be 304: 98 
EIKE | 


Revenuc—Income-tax—Letting a building în parts for 
offices—Ovwner Pemlering other sundry services like lighting, heat- - 
ing and watchiny—Extra charges for the same—Owmer if lable 
to wwcomic-tax on the profits so derived or also on the rents neceiv- 
ed making allowance for land tax paid. 


° A company took over some land with a block of buildings 
and let it out in portions as offices to some 200 tenants. The 
company retained a hall, etc., as common for all tenants, main- 
tained a housekeeper, a staff for operating lifts, watching the 
house, etc., provided radiators for heating purposes and gave 
liglityig facilities tə all at extra charges apart from the rent paid 
for the rooms. The company was rated as occupier but yet was ` 
assessed fo income-tax upon the gross value ôf the rents receiv- 
ed minus the tax paid as occupier plus the profits earned by the 
extra services contending that the whole business carried on by 
the company ought to be treated as a single business as though 
jt were carrying on an hotel. 
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Held, that in respect of the property demised to tenants the 
tax must*be assessed under Schedule A. Tae must either be 
charged under Schedule A on the property or under Schedule D 
on the business carried on by the company, as a totality. The 
Crown cannot tax the company in part under Sehedule A, and 
not satisfied with that, tax again the totality of the profits, adud 
ing the rent, under Scheditle D, and then without any authority 
at all make a deduction of so much as has been paid under 
Schedule A. 

Rosyth Building and Estates Co. v. Rogars, (1921) 8 Tax 
Cases 11 doubted: 

Rotunda Case, (1921) 1 A.C. 1 followed. 


DENNERLEY v. PRESTWICH URBAN District COUNCIL, 
(1930) 1 K.B. 334. 

Statute of Ltmitations—s. 14, Private Street Works Act, 
1892—E-xpenses incurred for Street works—Liability of owner 
0f— Smt site apportioned in 1910—Subsequent owner—lIf gives 
a fresh cause of action agers new owner—If clam a sal 
on land. 

In 19fo, acting under the Private Street Works Act, 1892, 
the Urban Council completed a private street work, made their 
apportignment of the expenses on the owners and demanded 
from the then owner F a sum as due for the suit premises. In 
1917, the plaintiff D purchased the site from F and proceeded 
to erect a house thereon. The Council agreed to pay a subsidy 
for the house and sought to deduct this claim against F as a 
set-off. The plaintiff objected to it on the ground that it was 
barred. 

Held, S. 14 of the Private Street Works Act, 1892, em- 
powers the Council to recover the sum due from-the owner for 
the time being of the premises and as each person in turn be- 
comes the owner, the right to recover from him springs into 
existence. eThe words ‘ ‘may recover from the owner for the 
time being” seem to designedly create a new liability in the new 
owner dating not from the time of expenses*but from the time 
of his ownership., It is a statutory obligation, imposed on suc- 
cessive owners having the effect of creating separate causes of 
action against each’ owner from time to time. ° 

Further this claim is net one to recover a sum of money 

charged upon land or payable out of land within S. 8 of.37 & 
= 38 Vict., c. 57, The section should be read as referring to a 
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present right to receive the same ee the person against whom 
the action is bibught, not a present right to receiv® the sum 


charged on land from a previous owner. r 
` e 


CALLARD v. BEENEY, (1930) 1 K.B. 353. 
© Easement—Right of way—Grant of qay—C onstruction 
of—Rules of construction. 

A conveyance granted a right of way “in and over the 
portion of the field numbered 171...........- for the purpose 
of access to and from the point marked X..........-. to the 
field numbered 169’’. . The property conveyed included several 
other fields (contiguous). The question was if the grant 
was only for user in respect of 169 or also for the other fields 
conveyed. 

Held, prima facie the effect of a grant of land with a 
right of way is to creata right appurtenant to and for_the 
benefit of the whole of the land assured, unless there are words 
in the grant cutting it down. The -words “for the purpose 
of access to” mean only ‘to’. The rule that a right of way to 
Blackacre does not include a right of way to a place beyond 
Blackacre only means that a right of way to Blackacre means 
that a right of way to Blackacre and not a ight of way 
through Blackacre as it will be to extend the area of the domi- 
nant tenement. But it cannot apply to a case where it is a 
right of way connecting parts of the same property conveyed 
as a single estate. | l | 


RIDDLE v. PLAYLE, (1930) 1 K.B. 363. 


Practice—Action remitted to Couty Court by High Court 
—Jf County Court ‘a Court in which the plaint is entered’. 


On the plaintiff failing to furnish security for costs as 

ordered, the High Court ‘remifted the suit to the County Court 

. acting under S. 1 of the County Courts Act, 1919. An appli- 

cation was again made in the County Court by the defendant 

“to compel the plaintiff to furnish security for costs as the 

defendant did not reside within 20 miles of the Court. The 

; question arose if the County Court had the power to order 

e security under O. 12, R. 9 (1) of the County Court Rules 

: which give power to the Court to so order only in cases 
where the plaint is entered in that Court. . 


e 
z j - Held, that as under S. 4, sub-S. (1) of the County Courts 





ee Act, 1919, all further proceedings in the transferred action 


è t 
LVIII] ` ‘THE T LAW JẸURNAL. 95 


shall be taken and tried asfif the action had been originally 
commen@ed in that Court, it can be regarded as ‘the Court 
in which the plaint is entered’ so as to give it jurisdiction to 
order security for costs. 


Dickinson v. DEL Sorar, (1930) 1 K.B. 376. 

International Law—Deferdant, First Secretary to Foretgn 
Legation—Submission to jurisdiction—Insurance Company if 
hable under the decree. ZS 

An action was brought against the defendant, a Secre- 
tary to a Foreign Legation for damages for injuries caused. 
by the negligent driving of a motor car. As the Minister of 
the legislation forbid the defendant from relying upon diplo- 
“matic immunity, the defendant submitted to the jurisdiction of 
the English Court and judgment was entered against the de- 
fendant. The defendant had a policy of insurance with an in- 
surance company a third party and.in a claim by the defendant 
against the company for a declaration that he was entitled to 
be indemnjfied by them for the decree amount, the company 
pleaded that by virtue of his privilege the defendant is not 
liable fog action in the British Court, that all rights held by 
him passed to the company under the policy and as such they 
alone can @onsent to waive the privilege. 

Féeld, Diplomatic agents are not immune from legal 
liability though they are not liable to be sued in the English 
Courts unless they submit to the jurisdiction. The privilege 
is the privilege of the sovereign by whom the agent is accre- 
dited and it may be waived with the sanction of the sovereign. 
The agent is bound to obey the orders of his Minister and if 
as a result of it, he submits to jurisdiction and a judgment is 
. passed against him, the judgment creates a legal liability for 
which the Insurance Company hav agreed to irtdemnify “him. 
The question if by reason of the privilege execution can- 
not issue against the agent left open. But it might issue if he 
ceased to be a privileged person ahd the judgment might also 
be the foundation of proceedings against him in his country, 
at any time. . 


GRINHAM AND ANOTHER v. DAVIES, (1929) 98 L.J. 


K.B. 703. ° 
Practice—Action for. damages for personal injuries from 

driving accident—Defendant insured—Fact disclosed , though 

unintentionally to the Jury—Jury, if can be discharged. 
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In an action for damages for personal injuries received in 
a street accident,eit is a well-established rule—though*not uni- 
versal—that the Jury shall not be informed by or on behalf 
of the plaintiffs that the defendant is insured, the reasen of 
the .rule beingsthat in such cases the Jury are much more 
prone to find for the plaintiff if they know that the amount of 
théir award will be paid by an insurance company and not by 
a private person. 

Per Talbot, J., {whether it is an expedient rule appears 
to be a very doubtful matter. I doubt very much if it works 
for justice.’ 

Wright v. Hearson, (1916) W.N. 216, followed. 


WESTMINSTER CORPORATION v. ARMSTRONG, (1929) 98 
Leh Be 707; 

Local Governmett—Licensed street trader—London county 
Council (General Powers) Act, 1927, Ss. 36 and 37—Charges 
for “removal of refuse or other services”—Other services, 
Nature of—If a general charge leviable irrespective of Service to 
the particular trader. 

By S. 37 of the Act “any Borough Council may make and 
recover from persons licensed by them.......... : gharges for 
the removal of refuse or other services rendered by then not 
exceeding the amounts prescribed by bye-laws made under this 
part of this Act” and by a bye-law “the amount was 
fixed according to the number of days in each week in which 
the license is held and not according to the nature of the busi- 
ness carried gn.” “In the case in question, it was found that the 
respondent trader had not at any time created or left any litter 
or refuse in or around his stall and the appellant Council had | 
never incurred any expens@ in removing the refuse created by 
the respondent from or argund dis stall. The only suggestion 
was that he, in common with others has had the advantage of 


“the arrangements made by fhe Council to remove refyise, etc., 


gn the street. 

Heid: ‘Other strvices’ must be read as ejusdem generis 
with removal of refuse. It contemplates only, cases of some 
service rendered to the person charged and not a general service 
to the tradersin general. Doubted, if the bye-law charging 
totally at a rate per week and witheut regard to the services 
rendered is good. © | 
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POTTINGS AND CUTTINGS. 


TheeRight to Lie—We have recently had a somewhat lurid 
case from across the channel of “the right to kill.” Now we 
are treated to a novelty from that country of novelties, the 
United States of Aiherica—‘the right to lie’—in the witness 
box. “A woman,” said Judge MARCUS KAVANAUGH of 
Chicago, “is entitled to lie if she thus protects her honour and 
her name.” And at a later stage the same learned Judge laid 
down that “there are circumstances when a woman does not 
have to tell the truth,” particularly “where a falsehood material- 
ly hurts nobody else”. This is surely carrying the chivalrous 
instincts of man somewhat far. But perhaps we are doing the 
learned Judge an injustice. May there not be times when a 
man “is entitled to lie” if he thus protects his honour and his 
name? It may perhaps be hopeless to test the question in a 
country which has a Slander of Women Act without any equi- 
valent statutory provision for men, but perhaps some unselfish 
male reader will benefit his kind by testing, within the jurisdic- 
tion of Judge MARCUS KAVANAUGH, whether that learned 
Judge’s chi®alrous instincts are or are not confined to women.— 
S.J., 1929, p. 842. 

® 


Professional Literature —It may not be’ generally known 
that the Revenue Authorities are prepared to allow from in- 
come-tax assessments the cost of new editions and supplements 
to books already owned by professional persons, the replacement 
of these when legal changes necessitate the expenditure, and 
the cost of purchase and binding of technical periodicals such as 
The Solicitors Journal. This concession, however, does not 
apply to employees unless the possession of the books referred 
to is a condition of the employment—S-.J., 1929, p. 856. 


Sir Montague Shearmatte—Every member of the legal 


profession, and many beyond it, heard with profound regret-of. 


the passipg away of Sir Montague Shearman. Retiring from 
the Bench at the end of last long vacation owing to continued ill-, 
health, it was hoped that the rest from judicial labour te which 
he looked forward, if it did not completely restore him to his 
earlier vigour, would at least allow him to enjoy some years of 
quiet leisure and? interest in the’ many things that appealed td 
him. Only a week or twg ago he was accorded the honour of 
being made a Privy Councillor, and some even thought that he 
might on occasion assist in the work of the Judicial Committee. 
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But it was not to be. At the Bah, where he was exceedingly 
popular, not only. on account of his personal qualitieg but on 


accotint likewise of his magnificent record as an athlete, he was a 


persuasive advocate, little given to the graces of oratory, but 
persistent and successful in submitting hisepoints. As a Judge 
he was exceedingly painstaking-and his judgments well stood 
thegtest of the criticism to which they_were subjected whenever 
they reached the Court of Appeal. If he had a foible it was 
that which in Scotland has been termed “judicial heckling,” that 
is, subjecting the counsel addressing him to a continual cross- 
examination. It was all done, no doubt, with the laudable desire 
to arrive at the truth, but in many cases this end would have 
been attained more speedily had the string of judicial interroga- 
tories been shorter. Despite this failing, if so it may be called, 
he was much liked by all who came-before him.—S-J/., 1930, 
p. I7. 


The Law dtd E thics of Batting.—tn a prosecution at King- 
ston-on-Thames for the use of a public house for betting pur- 
poses, the solicitor for the defence, with strong Police evidence 
against him, was thrown back on the argument that his client 
was the victim of an inconsistent and illogical law. “In some 
post-offices, he observed, one could not get near the gounter for 
people. sending off telegrams to book-makers, and the Ggvern- 
ment themselves were “book-makers’ runners,” and spent vast 
sums on providing means for people to bet. An argument of 
this kind would be of no importance, but for the damning fact 
that all the statements disparaging the fairness of the law were 
founded on truth.” An even more scathing denunciation was 
contained in. a letter to The Times from Mr. A. P. Herbert, 
published on 6th July, last year, in which he contrasted the 
abantlonment df the betting*tax, as coming from an evil source, 
with the cumulative imposts on aJcohol. The Post Office, more- 
over, provides credit book-makers with special telephones, and 
no doubt derives enormous revenues from their activites. They 
gnormally pay income-tax and sur-tax on their vocation, and 
thus the State sharesein their gains, ill-gotten or otherwise. It 
is, of course, lawful to bet on race-courses, on the ‘fiction that 


` book-makers have not fixed pitches, but unlawfuf‘to bet in a place 


within the megning of the Act. The Law as to betting is com- 
plicated enough, but the ethics on -which that law is founded 
might be regarded, in the language of the racing-stable, as the 
offspring of Casuistry out oe Bedlam. =S. 1930; p. 18. 
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A Wifes Family Dutiel —A remarkable case in the North 
London ®olice-Court will inevitably remind these who have read 
Mr. Hutchinson’s novel, “This Freedom,” of its main thesis. 
From the report it appears that a husband applied for a separa- 
tion order from his wife under the Summary Juyisdiction (Sepa- 
ration and Maintenance) Act, 1925, S. 1 (3), on the ground that 
She had been guilty of persistent cruelty to his children. When 
the case came on, the husband explained that he did not accuse 
his wife of active cruelty, but of neglect, and failure to give 
the children a mother’s care, because she insisted on going out 
and earning money for herself. On being asked whether he 
would be satisfied if she threw up her work and devoted herself 
to the home and children, he replied that. was exactly what he 
wanted, he, for his part, being able and willing to provide for 
all.. The magistrate gave his opinion that the man had spoken 
-reasonably and well, and asked the wife if she agreed. She, 
however, declined to give up her work, and stated that the hus- 
band paid her sister, who lived with them, to look after the 
children. The case then proceeding on the merits, there was 


some evidence of slight neglect, but it fell far short of cruelty, ` 


so the magistrate had to dismiss the application, though, from 
the ‘report, he appeared to be more or less of the. same mind as 
Mr. Hutchinson, who visited the sins of omission of his career- 
ist heroine in full measure on her unlucky children. The moral 


questions raised are, no doubt, of great interest, but this Journal — 


is concerned only with the less exciting and more prosaic issues 
of the law involved. “The legal question is, then, has a husband 
the right to curb “This Freedom,” and the answer, so far as 
England i is concerned, appears to be unquestionably i in the nega- 
tive. R. v. Jackson, (1891) 1 Q.B. 671, is, of course, final as to 
a wife’s liberty to leave the matrimonial home as and when she 
pleases. A wife who leaves her httshand in the*morning’ with 
the intention of returning in the evening certainly does not desert 
him, so he must’not shut his door to ones if she returns—and, 


indeed, Jones v. Newton Guardians; (1920) 3 K.B. 381, is autho- ° 


rity for the proposition that he must open his door to her even, 
if she has deserted him, provided, of course, that, in theenarrow 
Divorce-Court sense, she has not been unfaithful to him. She 
is bound, therefore, by no enforceable duties to her husband, 

but he isbound by enforceable duties to her. She may, no doubt, 

be punished if her children are neglected, but so may her hus- 
band, and it is ‘his duty to provide someone to look after them 


if she cannot or, will not do-so. In such case the children are o 
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not neglected, so she cannot be Oasis’, and the husband’s 
remedy under theeAct of 1925 fails, as above. He has fo charge ` 
on her;wages for paying the woman who does her work in the 
home, for she is not bound to maintain the children if he can 
do so. His duty is, therefore, to carry on and be content with 
the “man-made law’’ in his station of life, though a possible 
chéck is indicated if he can obtain work a hundred miles off, 
and she cannot do so, for then she has the choice between legal 
desertion and following him.—S.J., 1930, p..49. 

Open Justice: The Voire dire—The case of R. v. Dunne, 
(1930) W.N. 14, is of great interest on this point. A child 
was to be sworn and, instead of being examined in open Court 
as to its capacity to understand the oath, the Judge, moved pre- 
sumably by a kindly feeling to the child, had her into his room. 
When he returned he had her sworn and she gave evidence upon 
oath. Although it is entirely a matter for the Judge to decide 
as to the competence of a witness to take the oath, the Court 
of Criminal Appeal quashed the conviction on the ground that 
“something was said by or to the witness which was not on 
the hearing in presence of the jury or of the accused.” This 
case for the publicity of trial is very proper, and though the 
result may be unfortunate in this particular case, forethe irregu- 
larity condemned seems to have been the sole ground of eppeal, 
it is all to the good that reminders should from time to time be 
given that the accused is to have an open trial—S.J., 1930, 
p. 49, ia e 


Divorce Evidettce.—In a recent case before Hill, J., counsel 
for the petitioner complained that the proprietor of an hotel, 
where respondent and co-regpondent were alleged to have stayed, 
had placed serious obstacles in his way by refusing the solicitors 
instructing him due facilities for the collection of evidence. 

. Hill, J., while expressing his, sympathy with those who ob jected 
to the advertisement of the fact that their premises Were used ` 
*for the commission got adultery, suggested that, nevertheless, 
they had a legal duty, and that some day one of them might 
find himself and his whole staff subpcenaed, to-the disorganisa- 
tion of his business. This difficulty does not, of course, arise 
in those cases,” where a husband stays in an hotel with the object 
of sending the bill to his wife, collects his own evidehce, and 
makes himself persona grata with the necessary members of 

e the staff, ensuring that they will have no difficulty either in identi- 
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fying him on a future occasion, or failing to identify his lady 
companién with his petitioner wife. -The diffitulty does or may 
ariséein the furtive visit of the wife and her lover to an 
hotel? and, if the proprietor is actively hostile, it seems a formid- 
able one. Possibly a private detective may have traced the 
pair to the hotel. If he enters the reception hall after theny— 
andthe slightest suspicion of him will send them off again—he 
has no right to see the visitors’ book, and, indeed, an inn-keeper 
is not now bound to keep such a book, or, if he keeps it, he is 
not bound to show. it to anyone who asks to see it. The 
hame given in such circumstances is likely to be a false one (in 
fact, it must be false for one party if a double-room is booked), 
and possibly even handwriting disguised, so, unless the detective 
sees the entry actually made and verifies it, it may not help him. 
Again, although he may perhaps. find out the name of the 
manager or proprietor, he has no means of finding out those 
of the reception clerk or chamber maid if they are forbidden or 
refuse to tell him, and, indeed, he usually has to know the 
number of the room occupied before he can identify the latter. 
A subpoena duces tecum served on the manager to bring his 
book with him would not directly assist in proving the adultery, 
but might pave the way for other subpeenas. These difficulties 
may appeate formidable, but probably would soon vanish in the 
presenge of a capable detective with an adequate secret service 
fund, That justice should have to be bought by bribery, how- 
ever, is not satisfactory, and there should be a better solution. 
_ The problem is, of course, a more difficulé variant of that 
between the police seeking for information fer the purposes of 
justice and the public objecting to interference, for the pri- 
vate detective has no locus quo as a public servant. Then again, 
the hotel proprietor may be entitled to assume that his Jady 
guests are honest women, and, on that assumption, to protect 
them from annoyance by busybodies or, perhaps, would-be 
blackmailers. The fact is, of course, that spying, whether for 
King or eountry, or for the purposes of- justice, though it may 
still be necessary in our present imperfect world, remains ae 
dirty business, and the instinct of the public, whether *whole- 
some or otherwige, is to frustrate it.—S.J., 1930, p. 64. 





Discredit from the Cause Lists—In a successful appeal 
against a’receiving order to the Court of Appeal, the debtor, who 
had obtained a stay of the statutory advertisement, al$o suc- 
ceeded in avoiding the publicity which, perhaps, would have re-* » 
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sulted ‘in robbing the appeal of most of its value. The case as 
advertised in the cause list appeared. in the orthodox form of 
“Tit re a Debtor,” with its rota number and year, thus‘ giving 
no clue to the identity of the person whose solvency was at 
issue. The reagon for this secrecy is obvious. The mere suspi- 
cian of ‘insolvency will, very naturally, set every creditor to 
the immediate collection of his debt, with the probable result 
of destroying the debtor’s last chance of recovery. The secrecy, 
therefore, is preserved in the true English spirit of giving fair 
play to one struggling with adversity. It thus testifies to our 
instincts for justice in commerce. While the standard of our 
commercial law and honour remains so high, however, our 
neglect of a proper code of family law still continues, and the 
credit of subsisting marriages is, damned in every divorce cause 
list, not to mention that of the respondent, and, if the petitioner 
is the hushand, the co-respondent, in each case. Even the nomi- 
nation of a doctor or a schoolmaster as a co-respondent may 
seriously injure his reputation, a fact, of course, per- 
fectly well known to blackmailers, who trade on it accordingly. 
In the case Of a divorce petition being unsuccessful, the slender 
chances of reconciliation must always be very eseriously 
prejudiced by the publicity of the quarrel, and success is never 
assured until the decree absolute is pronounced. “That decree 
is the real matter of public importance in a divorc case. 
There is a fashion in a certain section of the press to dredge 
through the divorce lists at the beginning of each term, pick 
out any names of prominent persons which may appear in it, and 
annotince to the world their unhappy domestic differences. 
This may be regarded as pure mischief, and could be very easi- 
ly circumvented if matrimonial credit was rated as high as 
personal solwency and ability to pay debts. The recent Act 
curtailing divorce reports may have checked the garbage ser- 
ved up in certain newspapers, but it has done nothing for the 
» credit of existing marriages;—S.J., 1930, p. 96. 


« 
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Tests for Drunkênness —While we have all been discussing 

with more ‘or less vehemence the method of establishing that a 
man is drunk, we have all been overlooking DALTON, who, in 
1661, in his “country justice,” gave an easy and satisfactory 
criterion, much the same as is applied by a constablé to-day, 
with results as nearly right as the best experts seem to be able 

6 eto get. “Nowy for to know a drunken man the better, the Scrip- 
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ture describeth them to stagger and reel to and fro, and -so 
where thefsame legs which carry a man into the house cannot 
bring him out again, it is a sufficient sign of drunkenness.” — 
S.J., 1930, p. 97. S 


= i . 


Legal Etiqwette—The following has been received frog 
the General Council of the Bar and the Law Soceity: 


“The attention of the Bar Council and the Law Society 
has been called to a notice in the press of the formation of a 
society. which proposes to form a panel of barristers and soli- 
citors who are put forward as willing to do a certain class of legal 
business at less than the usual remuneration. The Bar Council 
and the Law Society having jointly considered the matter are 
of opinion that the formation of such a panel is contrary to the 
practice of the Profession as indirectly offending against the 
rules against advertising —L.7T., 1930, p. 94. | 


The Cag.—Since the suicide of a prisoner at Wandsworth 
at the time mistakenly attributed to fear of the cat, the question 
of the des ability from retaining flogging as a means of punish- 
ment has been much in the air and the appointment of yet ano- 
ther select eommittee has been bruited. On Tuesday of this 
week, aso, a motion for leave to introduce under the Ten Minutes’ 
Rule a Member’s Bill, having for its object the abolition of 
corporal punishment, was carried by 226 votes to 164. Ninety- 
five per cent. of our floggings are, it appears, einflicted for rob- 
bery with violence, and the fact that, according,to the figures for 
1928 given in the House by the Home Secretary recently, -only 
thirteen persons over twenty-one and three persons between six- 
teen and twenty-one were ordered the cat in these twelve months 
shows that it does not come the way of more than a very small 
| proportion of offenders. The qħùestien is whether its retention 
in these isolated cases is justified. This form of punishment has 
been stignfatised as “rationalised brutality”, and it has been sug- 
gested that the sufferer becomes thereafter “as hard as nails,” 
and beyond reform; but if the question is td be looked af from 
the point of vieweof the good of the community, the legical basis 
for the consideration of all punishment, consideration must not,, 
it seems to us, be confined to any effect on the individual, deter- 
rent or otherwise, and we incline to think that the cat or some 
alternative form of severe corporal punishment should be capable 
of being applied where unprovoked brutality is a feature of | 
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the crime. As has already beeh implied, there is not under- 
lying the suggestion any desire for vengeance on the individual 
nor any strong hope of the reformation of his character.by this 
means, but rather a reluctant conviction that motives of policy 
so dictate. The offender on whom corporal punishment is in- 
flicted. is to some extent a vicarious sufferer, but the peculiar 
Character of this punishment, reserved as it obviously i is for the 
exceptional case, cannot, in our view, but serve as a deterrent 
to any brutally disposed members of the gang with which the 
offender is so often associated. Robberies by members of well- 
organised gangs are a disquieting phenomenon in some parts, 
and it is, if anywhere, in the deterrent effect of an abnormal 
punishment for an abnormal crime that the justification of the 
retention of the cat may be found—L.T., 1930, p. 138. 


— 


Fees and the Treasury—It is common knowledge that an 
Attorney-General receives for his services a salary of 7,000.. a 
year; and it is an illusion, fairly prevalent, that in addition he 
receives vast sums for cases in which he appears, “for opinions 
and other matters supposed to be “extras” and perquisites, of 
his office. The truth is that he gets nothing for Advice and 
opinions and for a case in which he appears his fee is small 
indeed as compared with that which he would have received as 
counsel for the defence. The Treasury is the autocrat whose 
word ‘in the matter of a Law Offficer’s fee is final, and 
many have been the occasions when, in the past, Law Officers 
have protested in’strong terms against the niggardly view of the 
Treasury as to what constitutes an adequate fee. A very usual 
fee for the Attorney-General is 75 guineas; 50 is not uncommon; 
while in a case of great magnitude in which, according to his 
pre-law offieer standardse an Attorney-General might ask, for 
1,000 guineas, he will probably receive no more than 300; ‘and 
cases of such magnitude ‘are rare indeed. I am told that Sir - 
William Jowitt accepts the low marking of the careful Treasury 
without: demur. In the circumstances aforesaid if the annual 
* fees of the present Attorney-General amount to 15 pane 1 should 
be greatly SEDAN AA —L.J., 1930, p. 64. 


The Remrement of Lord Sumner——The retirement of Lord 
Sumner removes from the Law Lords one who was better known 
to lawyers than to the general public. After the War he did 
ə much useful work on committees in connection with economic 
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matters, and reparation and compensation. As to the last, he 
presided over the Royal Commission on Cofhpensation for 
Suffering and Damage by Enemy Action which was appointed 
in 1921, and sat for several years. But primarily he was a 
lawyer. Called to the Bar as John Andrew Hamilton at the 
Inner Temple in 1883, the large commercial practice which hg 
acquired was followed by corresponding success as a leader when 
he took silk in 1901, and when later he quitted the Bar for the 
Bench his promotion was very rapid. Appointed a Judge of 
the King’s Bench Division in 1909, he went to the Court of Ap- 
peal in 1912, and in 1913 became a Law Lord. Thus he has 
spent 17 years in the highest judicial rank—LJ., 1930, p. 71. 


Lord Summer s Judgments-—The separate and often dis- 
senting judgments of the House of Lords are the feature of that 
tribunal which largely gives it interest and weight, and Lord 
Sumner’s judgments—for he took that title when he was made 
a Law Lord—furnish a conspicuous example. In knowledge 
of the principles of English Law, in the appreciation of the earlier 
decisions, ig closeness of reasoning, they can hardly be surpassed, 
and sometimes there were touches of humour reminiscent of 
Lord Macnaghten. Two of his judgments may be recalled. In 
Bouma v. Secular Society, (1917) A.C. 406, he was on the 
winning side; and proved, with a wealth of argument and illus- 
tration, that statements by great Judges of the past that Chris- 
tianity was part of the law were really not law, but rhetoric. 
All the law cared about was that attacks on current religion 
should not unsettle social order. But in Russell v. Russell, 
(1924) A.C. 687, when Lord Sumner, in an equally elaborate 
judgment, tried to apply common sense to the admissibility of a 
husband’s evidence of “non-access,” he was, with Lord Carson, 
in a minority. In 1927 he was created a Viscount, and it may 
be anticipated that his services, judicial and public, are by no 
means at ar end.—L.J., 1930, p. 71. 


The New Lord of Appeal._—_The appointment of Mr. Hugh 
Pattison Macmillan, K.C., to succeed Lord Sumner will þe warm- 
ly welcomed on personal g wa although itis a matter of some 
surprise that a Scottish advocate should have been appointed to 
succeed an English lawyer in the House of Lords. There are 
now three Scottish lawyers amongst the seven Lords of Appeal, 
the others being, of course, Lord Dunedin, who wgs appointed 


; 
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m 1913, and Lord Thankerton, who succeeded Lord Shaw last 
year. Mr. Maemillan is, however, better known in Efigland than 
most Scottish lawyers; he has for some years held the, leading 
position at the Parliamentary Bar, and he is well knows to the 
public as having presided in recent years over a number of very 
important public inquiries. In 1924 he was Chairman of the 
Royal Commission on Lunacy and Mental Disorder; in 1925 he 
presided over the Court of Inquiry into the Coalmining Industry 
Dispute; in 1927 he was Chairman of the Street Offences Com- 
mittee; and he is at the present time Chairman of the Committee 
appointed in November last by the Chancellor of the Exchequer 
to inquire into the relations between banking and industry. Mr. 
Macmillan has never sat in Parliament, but, although not in sym- 
pathy with the Labour Party, he accepted office as Lord Advocate 
in Mr. MacDonald’s Government in 1924 on the footing that 
the appointment was to be regarded as a non-political one. He 
will undoubtedly be a real acquisition to the supreme tribunal 
of the country.—L.J., 1930, p. 72. : 





Refusing Promotion—Macmillan, who at oneejump leaps 
from the Bar into the highest Court of Appeal, is one of those 
who have achieved greatness, and his appointment{s regarded as 
one of the soundest and best of modern times. Préfessional 
opinions unanimous in declaring him a great lawyer ; arid as an 
advocate he was, I am told by one who knew them both, the only 
man whose oppdsition Sir John Simon regarded with a: respect 
amounting almost to forensic fear. 


It is said that very few lawyers (if any) in our time belong 
to the select category of persons who have greatness thrust upon 
them. Wilmot, C.J., w&s one, if not the only one, in our legal 
history. He was offered, a silk gown in 1753 and refused it. He 
preferred to practise in Derby as a “local.” They made him a 
judge of the King’s Bench two years later, but he quickly clam- 

e oured to be allowed to retire. But in 1766, by reason of his great 
merits, he was coerced into. accepting the Chief Justiceship of 
the Common Pleas. Three times during his Chief Justiceship 
he might have been Chancellor, but would have none of it. And 
when he resigned in 1771, it was only after much persuasion 
that he agreed to accept a pension pf 2,400/. a year. . 


“A miongst lawyers he alone, so far as I can discover, bears a 
eù record sullied by so much modesty.—L.J., 1930, p. 81. 
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The Extradition Tangle —It seems not impossible that one 
result ofthe Hatry case will be that an attempt will be made to 
put the law of extradition on a more satisfactory basis; though, 
sincé this cannot be done except by agreement with all foreign 
states, it is not likely to be accomplished except through the agency 
of the League of Nations. At present the liability of an indjvi- 
dual to extradition, from or to a particular country, depends on 
the terms of our treaty on the subject with that country; and 
these treaties vary in details to a very considerable extent. The 
Anglo-American treaty, for example, provides for the surrender 
by both the contracting parties of its own nationals; the Anglo- 
Swiss treaty excludes Swiss nationals from surrender, whilst we 
undertake to surrender our own; and the Anglo-Italian treaty, as 
has become common knowledge during the past few weeks, ex- 
cludes the surrender of the nationals of either of the contracting 
` parties. There is, so far as we are aware, nothing in the Anglo- 
Italian treaty under which either contracting party makes itself 
responsible for the trial and punishment of a national of its own 
who is alleged to have committed an offence within the jurisdic- 
tion of the other, which would involve his extradition if he were a 
foreigner, Such a provision could’hardly be implied; and it is, 
indeed, expressed in the Anglo-Swiss treaty. One of the diffi- 
culties whicl operates to prevent a uniform law of extradition, to 
include the surrender of the nationals of all the contracting par- 
ties, being agreed upon with all countries is, of course, that there 
have been doubts as to the fairness of the judicial systems of cer- 
tain countries; this is, as regards most foreign eountries, a factor 
of diminishing importance, but it cannot be,said to have dis- 
appeared altogether. It may be that a trial by a tribunal includ- 
ing a representative of each country concerned, appointed by the 
League of Nations, to sit in the country in which the offence 
had been committed, would be the best solution of what i is a very 
difficult problem.—L.J., 1930, %...168. 


Good Cat.—Only in really horrible cases would Roche, J., 
order a criminal, such as the violent robber, to be-eflogged. Lord 
Darling and many another occupant of the Bench have jistified 
the cat as a punishment of bad men found guilty of personal vio- 
lence. Lord Darling sees (in the proper exercise of the cat be. 
fore a crowded house) a possible source of revenue*which might 
help Mr. Snowden in his present straits. “The men and women 
who flock to the exhibition of the Game Chicken and Battling 
Brown would gladly attend to see Burglar Bill punished by the 
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-Wandsworth Walloper.” No doubt they would if Burglar Bill 
were allowed to defend himself against the Walloper. “ But the 
British are a peculiar people; and even the cruel schoal boy 
derives little. or no amusement from the birching of the bully. 
Yet.he would pay good tuck-shop money to see the Bully thrashed 
in fair and open encounter by a lad of lower weight. Queer, 15 
not it? . Most of us approve of the “cat” as a punishment, but 
we have no desire to see it in action. So we like bacon, but 
would not kill the pig —L.J., 1930, p. 118. 


- . Vulgarity, Obscenity, and the Stupid Word.—A correspond- 
-ent, touching my observation on the naughty word which appears - 
in the play “Pygmalion,” and which was recently described by 
Humphreys, J., as a stupid word in frequent and thoughtless use 
by uneducated people, says that Lord Ullswater, sitting as Chair- 
man at the Woodbridge Police Court in August, 1926, declared 
that it was neither profane nor obscene within the meaning of 
the by-law under which the woman who used it was charged. She 
was successfully defended by Mr. Venmore Rowlang. “We do 
not ‘consider,” said the Chairman, in dismissing the case, “that 
the expression ‘bloody,’ however rude or vulgar it may be, is an 
obscene one.” He was sorry that it was a word very much used, 
but they could not call it profane or obscene. ° 
- There appears to have been much editorial comnsent on 
Lord Ullswater’s finding at the time. No doubt, said one, his 
lordship was technically right, “but that will not make it any 
more acceptable te the ears of polite people.” Another pointed 
out that since it was supposed to be derived from the ancient 
oath “By our Lady,” it might not be quite free from profanity. 
But he was not at all sure that it was not really derived from the 
characteristigs of those spinited, drunken and dashing fellows who 
in other days were known as “bloods.’’—L.J., 1930, p. 118. 
è ® 
: Federal and State Cowris——The Fathers of the United 
States Constitution took every pains to secure the independence 
° and permanence of their judiciary. Their greatest political phi- 
losopher defended fixity of tenure for them as “in a monarchy 
an excellest barrier to the despotism of a Priace, in a republic 
ano less excellent a barrier to the encroachments and oppressions 
of the legisfative body.” In modern times public opinion in 
the- States has moved slightly from this standpoint. antl the 
recent* debates resolved themselves into a discussion whether ' 
. + the appointment would or would not tend to protect the public 
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against the “encroachments and oppressions” of the trusts. These 
great orfanisations extend their operations far beyond the 
narrow confines of the constituent States of the Union; and 
action$ against them in some State outside their domicil, or 
questions of the validity of local legislation in regard to them, 
must come before the Federal tribunals—L./., 1930, p. 126... 


| The Chief Justice of the United S tates—English men of 
law cannot have read without a slight shudder the account of 
Mr. Hughes’ final appointment to the. great offica of Chief 
Justice of the United States. A candidate for it is named by 
the President, but the nomination must be confirmed by the 
Senate, and on this occasion the confirmation took place after 
a keén debate and a vast amount of “lobbying” and press work. 
“Phe lobbies of the Senate,” says our great contemporary, The 
Times, “were filled with supporters and opponents of the vote 
et Successive editions of the newspapers published lists 
of the latest adherents of the opposition.” If this does not 
mean that the Chief Justice holds his office by election, it means 
something very near it; and it thus appears that the greatest 
judicial office in the world is filled by what is more or less a 
popular vote. The Lord Chancellor will, we hope, forgive us 
for saying “fhe greatest in the world.” Our excuse is that the 
Chief J&stice of the United States holds office for life (subject 
to impeachment), whereas thé Lord High Chancellor of Great 
Britain sits on the Woolsack only whilst the party with which 
he is in sympathy is in power. Moreover, the Chief Justice. 
like his other colleagues on the Federal Bench, bas a tenure more 
secure than the Judges in this country. The latter are appointed 
quamdiu se bene gesserint; but may be removed on an address 
by both Houses. Neither the Act of Settlement nor the later 
Act of 1760 (1 Geo. III, cap. 23), which protected them against 
loss of office on the demise of thé Créwn, gave them the tenure 
of their American brethren, whom impeachment alone can 
remove.—L.J., 1930, p. 126. 
; a 

CONTEMPORARY LEGAL LITERATURE. ; 

The third part on Jeremy Bentham by William P. Alexan- 

der. i e 
= Bentham’s doctrine of individual liberty is noticed in the 
3d section of the writer’s article. Bentham would point out 
that as a corollary of his utilitarian principle, . the individual 
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must have as much liberty as is consistent with the same amount 
of liberty giver? to every other citizen. At a time when. in 
England it was widely believed that a benevolent rulereis the 
best Judge of tha people’s needs and when unnecessary restric- 
tions had bees? placed upon individual liberty by haphazard 
legislation, Bentham’s doctrine came upon the people as novel 
as it seemed dangerous. In 1823 Bentham ventured to de- 
nounce all the unnecessary restraints and disabilities placed upon 
the individual citizen. . J. S. Mill even went to the extent of 
denouncing in his treatise ‘On liberty’ the social habits and con- 
ventions as amounting to an unwarranted restriction on personal 
liberty. From this guiding principle of legislative utilitarianism, 
two corollaries have been deduced as pointed out by Dicey. (1) 
The law ought to extend the sphere and enforce the obligation 
-of contract. (2) That in the matter of political power, every 
man ought to count for one and not for more than one. 


I. Extension of the sphere of contract in place of rela- 
tions founded on status was the readiest method of abolishing 
antiquated institutions. Bentham’s early attack on Usury Laws 
was indicative of this tendency. Each man is the best Judge of 
his own happiness and must.not be precluded from @ontracting 
in whichever manner he may like. But the extension of this 
doctrine militates against the restriction of the individual liberty 
when individuals combine to form an association. Utilttarians _ 
failed to explain and reconcile the principle of individual free- 
dom and the restrictive tendencies on the liberty of the indivi- 
dual as a member of an association. 


II. The second corollary brings out the Benthamite doc- 
trine on Government. Bentham’s idea of Government is de- 
mocracy. The individual must be free to do what most con- 
tributes to his happiness and the Government must protect him 
in his rights. All restrictive enactments must go. In this be- 
half Bentham believed in Parliamentary Legislation and reform. 
So all codification must Be as a rule statutory. This prin- 

e ciple led to the. Reform Act of 1832 in England. The Reform 
Act was in the true*sense the outcome of political utilitarianism, 
since in effect it gave all the political power in the hands of the 

“ middle class which was considered numerous and intelligent 
enough to identify its own interest with that of the greatest 

l . | 


number. | Ep. tae 


The writer then analyses the ‘table of Benthamic legislation 
6 < in the light of the above principles. The principle of contractual 
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freedom was extended by the creation of limited liability com- | 


panies and the enactments making transfer of, property easier. 
Freedgm of discussion and religious liberty were extended by a 
serieseof Acts of Parliament. The writer would point out that 
all these were) the outcome of the Benthamic principle of the 
removal of those restrictions on the freedom of the individual 
as are not necessary to secure the like freedom of his neighboufs. 


Bentham’s lasting influence is stressed by the writer in the 
concluding part of his long article. The period of liberal indivi- 
dualism ushered in by him lasted for over 40 years. His 
strikingly supreme influence secured many disciples, the chief 
among them being J. S. Mill. The period of Collectivism fol- 
lowed that of individualism. In the former three important 
utilitarian principles manifested themselves (1) that of utility, 
(2) of. active insistence on parliamentary intervention, and (3) 
of constant extension and improvement of administrative and 
departmental machinery. 


Several tributes were paid to the work of- Bentham. J. S. 
Mill in his article on Bentham said “He (Bentham) found the 
philosophy of law a chaos, he left it a science; he found the 
practice of law an Augean stable, he turned the river into it and 
swept away mound after mound of its rubbish’. According to 
Lord Brougham “He might be said to be the first legal philoso- 
pher that had appeared in the world”. “I do not know a single 
law reform effected since Bentham’s day which cannot be traced 
to his influence” said Sir James FitzJames Stephen in his His- 
tory of the Criminal Law of England. Though Phillipson, a 
recent writer on Bentham, would point out the crude and highly 
artificial ideas of Bentham relating to Psychology, ethics and 
sociology, yet he too pays a high tribute to him that he exercised 
a great influence for good in the mateer of the legislation of the 
modern world. e 

The writer concludes by pointing out the extent and im- 


portance eof Bentham's work. Bentham was a transcendent + 


legal philosopher and a most successful reformer of law: His 
work had an universal influence, for his werk had the potential 
virtues that would not be forgotten. His writings have never 
lost their practical value to the jurist as well as the reformer. 
They will live fôr a long time as a source of knowledge and 
inspiration to those who would dive deep into the problems 
of legal reform and amelioration. 


le 
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- As:the English Law Journal Yor Novembef 23, 1929. points 
ont, „Soviet Legislation has already given rise to muth legisla- 
tion in.Emgland and to many interesting questions in Jugispru- 
dence... Fhe case of Nachinson v. Naclanson summarised in 
the note, affords a very interesting problem. Both the parties 
to.a marriage were Russians married in Moscow in 1924. There 
was a child issue of the marriage. Subsequently in 1929 
January the husband registered a dissolution of the marriage 
with the Soviet consulate in Paris and got from him a certifi- . 
cate of. dissolution, all without notice to the wife. It appears 
to have been established in evidence that either party to a Soviet 
Marriage. could claim a divorce without agreement and without 
giving notice to the other party. In an action for judicial sepa- 
ration by.the wife, the husband set up the certificate of dissolu- 
tion. On this an issue has been ordered to be tried by Hill, J., as 
to. whether there was a marriage at all. The idea underlying the 
issue is that a marriage which, by the law of the domicile, could 
be dissolved at the will of either party by registering a dissolu- 
tion, may‘not be a marriage which the Courts in England would 
ait: all 'recognise. The note examines a, number of cases and 
citing Lord Penzance in Hyde v. Hyde, (1866) La Reh Poe, 
130, says that ‘it may be that they could be impugned in an 
English Court on the ground that the union is of too temporary 
a character to come within that part of Lord Penzance’s defini- 
tiofi ‘which says that the union is to be “for life.” 

In the 7th December part, the same journal puts up a 
stiong plea to recognise breaches of social engagements in the 

| o of! contracts. The French Court recently laid down that 
the breach of a social engagement, namely, the failure to keep 
ait: engagement to dine with a friend might well support a claim 
for damages by the disappointed host and the journal submits 
that*it is’ only logical. Tife journal instances cases in English 
law. where mere ‘annoyance’ has been held sufficient to award 
damages, e.g., breach of promise to marry, and annoyance caused 
to'"a:ctistomer by a bank wrongfully dishonouring hig cheque. 
The note argues that the “pain felt” by reason of the failure 
of a-gitest-to fulfil his engagement or of a host to fulfil his pro- 
mises; ¢xpress or implied, ought not to go without legal recogni- 
tidh; for it may well be that in several cases tHe pecuniary loss 
suffered eitheg by the guest or host is very substantial and the 
: méfital suffering following thereon considerable. 
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Harward Law Review for December, 1929, contains n - 
very intérêsting article on the “Functions of fudge and`-Jury 
in the, determination of preliminary questions of fact” by 
Edmurtd M. Morgan. As the writer points out this is-really 
another viewpoint from that presented in 40 Harv. L.R. 392. 
The rule is simple that the Judge alone shall determine whether ` 
the jury shall hear or see the challenged evidence and that is 
based on the reason that the jury being composed of laymen, 
they cannot be entrusted with the onerous task of sifting the 
evidence, erasing altogether from their minds any -prejudices 
created by irrelevant evidence they might hear or see: -It is 
often very difficult even for a trained Judge to ‘strain out thè 
water of prejudice from the milk of legitimate evidence through 
a totally ineffective mental sieve’. D S 


The difficulty of the problem arises only when the relevancy 
or competency of fact A depends upon the existence of fact B. 
Who is to determine the existence of B. To leave both questions 
to the jury and direct them to cast out that as to 4 unless they 
find B is to disregard the reality that “the jury is a casual group 
taken from the body of the citizenry”. The orthodox rule-as 
the writerecalls it is that “where the relevancy of A depends 
upon the existence of B, the existence of B should normally he 
for the jury ® but where the competency of -4 depends upon the 
existen@ of B, the existence of B should always be’ for. the 
Judge.” The article discusses the several cases which present 
various departures from the rule due either to loose thinking, or 
„indisposition of Trial Judges to assume responsibility, or a vague 
acquiescence in a supposed popularity of the ejury and so on. 
With several rules as to-disqualifications of witnesses, .etc.; loos- 
pe ground, the ae of this pre oblem is considerably. lessened, 
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BOOK REVIEWS.. 
To OF CRIMINAL PROCEDURE, by Mr. 9. Ranganatha ê 
Aiyar, Advocate, Madras, 4th Edition. Prive Rs. 14.: 


We welcome, this new Edition of Mr. Bang kn 
book. It is slowly working its way up to a position ‘compara. 
ble to that occupied by some well-known books of practice in 
England. . The present shows a great improvement. on the” last 
in the matter of get up and there has also been considerablé ad: 
dition of new matter. Owing- to the very vastness of the mate- , 
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A. 
rials available, these books easily get out of hand in point 
of size with theeresult that much of their usefulness if lost. Mr. 
Ranganatha Iyer, must have, wa have no doubt, to the great 
advantage of the usefulness of his book imposed gréat res- 
traint upon himself in the use of his materials. In books like 
“these, what the practitioner wants is the marshalling of all 
available information in as small a space as possible—in -the 
very words of the judgments wherever that is possible—com- 
bined with facilities for easy reference such as good index at- 
- tractive headlines and striking variations in type. Mr. Ranga- 
natha Iyer has kept these things in view. In addition to ‘these, 
he has found space for the discussion of principles and hence 
the deserved popularity of his book. All amendments have 
been carefully noted-and references have been brought up to 
date, unreported cases included. The book is remarkably free 
fromthe besetting sin of modern publications, namely, slovenly 
references—to name one instance—giving Indian cases refe- 
rence where cases are reported in the Law Reports. „Mr. 
Ranganatha Iyer, on'the other hand, has endeavoured ‘to give all 
the corresponding references to each case noted in the text, a 
process which must have involved very considerable labour, but 
will appreciably add to the usefulness of the book. The points 
that attract the practitioner equally weigh with the student and 
the book is bound to maintain its popularity with studgnts and 


“practitioners alike. 


Tue INDIAN Motor VEHICLES Act, by Muhammad Asker 
Ali, M.A., B.L., and K. Jagadisa Aiyar, B.A., M.R.P.A. (Lond. ). 
Published by the Madras,Criminal Cases Office, Nungumbakam, 
Madras. Price Rs. 2. | MB, 


° d 

With the enormous increase of the motor traffic, a know- 
ledge on the part of the public of the provisions of,the Indian 
e Motor Vehicles Act and the Rules made by the Local Govern- 
ment*is necessary ;eand it is essential on the part of the drivers 
and owngrs of motor vehicles. This small publication which 
| gives the provisions of the Act with annotations and the deci- 
sions thereon along with the Madras Motor Vehicles Rules and 
other useful information on the topic will, we feel sure, be 

found, helpful. : i 
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LAW REPORTS.* . 


To some of the judgments of Sir Arnold White, 
who filled the office of Chief Justice with dignity and courtesy 
from 1899-1914 and of Sir John Wallis, the learned lawyer who 
is now in the Judicial Committee of the Privy Council, I have 
already adwerted. Barring those, it is difficult to point to any 
particular judgment of either of them which is remarkable from 
the point of View to which I have been giving prominence. 


There are, however, two other Judges that remain to be 
considered—Mr. Justice Davies and Mr. Justice Srinivasa 
Aiyangar. Under a somewhat rough ande forbidding ex- 
terior, the former carried so much genujne aversion to 
fraud and chicanery from whatever quarter it came and 
so much zeal for the constitutional rights and privi- 
leges of the citizen that he is still remembered with 
affection which no mere student of the Law Reports can 
adequately explain or comprehend. e In Subramania Aiyar’s 
case: he stood against the majority in holding that 
the trial wes wholly bad and his view was upheld by the Privy 
Council. His aversion to fraud sometimes led him to some 
crudities such as because a man sued on a“false documént of 
mortgage and failed he should not be permitted to gue on the 
right document. His influence was generally for the good. 


Mr. Justice Srinivasa Aiyangar will always be ‘remembered 
as the first Indian in Madras to regard Judgeship with indiffer- 





— 
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*The twentieth of a series of lectures arranged by the University of 
Madras delivered by Mr. B. Sitarama Rao, Advocate, Madras High Court. 
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ence and though he was undoubtedly one of the ablest Judges 
of the Madras High- Court, the Reports do not adequately 
convey such an impression to the generations that axe not 
acquainted with him. e 


In Bombåy we have already dealt with Sir Michæl 
Westropp, Sir Charles Sargent, Sir Raymond West and Nanabai 
Haridas. Among the early Judges, Mr. Justice’ Melville who 
is known. specially in connection with his judgment on self- 
acquisition and Mr. Justice Scott may also be mentioned. Mr. 
Justice Telang is the third Indian Judge of that Court. In him 
was combined with uncommon attainments as a lawyer, scholar- 
ship of the very first order. He was the editor of Mudra 
Rakshasa and one of the translators for the Sacred Books of the 
East. He crossed swords successfully with Weber and demo- 
lished his strange thesis that Ramayana was copied from Homer. 
He was to have written the history of the Mahrattas which 
subsequently came to be written by Mr. Justice Ranade. He 
was on all hands regarded as one of the most accomplished pro- 
ducts of the University life in India. The course ef discipline 
which he underwent to prepare himself adequately for the Bar is 
stimulating reading—a course of logic, study of Paley’s Evi- 
dences of Christianity, and Mill’s Examination of Hamilton’s 
Philosophy. Though he was on the Bench just und@r five years, 
he has left enough to give us an idea of his ability And his 
research. He has written a number of masterly judgments 
on Hindu Law which-not only marshal authorities but also 
discuss the subject with an insight into the Hindu legal 
methods. In one ef those judgments, you will find him repudiat- 
ing the suggestion attributed to Sir James Colvile that a thing 
might be absurd logic and may nevertheless be good Hindu 
Law. His, judgment qn rateable distribution reported in 
Sorabji v. Ramjit has always been regarded as lead- 
ing authority, On the*quegtion of adverse possession, he 
has written certain striking judgments. He was against copious. 
extracts from judgments or authorities. He generatly prefer- 
red to give their purport or at the mest extract a striking sen- 
tence or two. An idea of the impression that he made 
on his eolleagues may be gathered when we see that 
esuch a strong Judge as Sargent, C.J., allowed him to deliver 
judgments dh important questions of Hindu Law which you 
will find him not allowing even West, J., to do. The next Indian. 
Judge’ in Bombay was Mr. Justice Ranade whose name 


. 1, (1891) I.L.R. 16 B. 91. 
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is familiar to’ every Indian by his achievements in 
other departments, though his achievements as a Judge are by no 

means, of a mean order. His early drafting into the. judicial 
service somehow made law a subordinate interest to him in life 

and he did not give the best in him to law. His judgments 

show industry and sound sense, but cannot be said to show much 

of the scientific lawyer. His judgment in Vithalrao Krishta 
v. Ramrao Krishna? contains a learned review of the original 
authorities as to Pratyasatti but an examination of the original 
authorities apart from the judicial crust is rare. Great re- 
former as he was, he did not allow any of his ideas to in- 

fluence his judgments. For instance, when a question arose 
as to whether a remarried widow could give her son away in 
adoption he promptly said, “No” (Panchappa v. Sanganbasava*) 

though he was an ardent supporter of widow marriage. 
His judgments give no indication as to his views on 
social or political life and questions of law -are “dis- 
cussed in a wholly detached way. Sitting with: Jardine and 
Parsons, both of them able Judges, he has written many sound 
judgments which, without there being anything specially remark- 
able about them, have contributed to the orderly progress of 
the law. Sir Charles Farran, who was first a puisne and subse- 
quently became Chief Justice, is also an able Judge and has 
writtensome good judgments. Sir Lawrence Jenkins is the next 
Chief Justice we need speak of for Sir Louis Kershaw was there 
only for a few months. Sir Lawrence Jenkins first came to 
India as a puisne in Calcutta. From there he went as Chief 
Justice to Bombay and then he became Chief Justice of Calcutta 
and is now one of the Judges in the Judicial°Committee. His 
judgments while a puisne in Calcutta though they showed learn- 
ing, e.g., that on the. effect of fraud on judgments, the effect 
of disclaimer and so forth, had not tht distinguished manner of 
his judgments as Chief Justice. As Chief Justice though he was 
not averse to citation, he generally contented himself with one or 
two apt qyotations and though sometimes, the judgments might 
not look full, a careful reading would show that all the arguments 
both pro and con have been considered ang even well stated. 
But the judicial style of Sir Lawrence Jenkins is apt to be abused 
and one is afraid’ the later judgments in Bombay have. suffered 
from imitating thé manner of Sir Lawrence Jenkins. There ise 
more of declaration with no sufficient guarantee either as to 


learning Or appreciation of the pros and cons of the case. The 
NG ec ae a ee ee ee 
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Bombay judgments were at one time famed’ for their learn- 
ing and elaborateness and for that very reason* received 
respectful attention of the other Courts. The same cannot be 
said of them nowadays. These remarks would not apply ¢o Sir 
Narayan Rao Chandavarkar’s judgments. His judgments on 
Hindu Law exhibit genuine attempt to attain a scientific grasp 
of the Hindu view-point by a comprehensive study of the texts 
and specially the rules of interpretation known as the Mimamsa. 
A reading of the Daya Chapter of the Mitakshara or for the 
matter of that the chapters of other works found in Stoke’s 
Hindu Law Books is quite insufficient to give one an idea of the 
legal methods or even a comprehensive idea of the real 
views of the authors concerned. As has been recognised in a 
recent judgment of the Privy Council, Vijnaneswara is a logi- 
cian of no mean ability and inconsistency should not be lightly 
attributed to him. If he explains a term or adopts a rule of 
construction in one part of his book, he must be taken consis- 
tently to follow it in other parts of his work and it can be well 
imagined how a partial study of the work is likely to give a 
wholly distorted impression of the author’s views. Many of the 
crude criticisms levelled against him owe their origin to the 
partial and incomplete study of his work under the unilluminat- 
ing and occasionally wholly misleading translation, and editing 
of Colebrooke. Mr. Justice Chandavarkar realised this and 
apparently set to work with the deliberate intention of avoiding 
those errors and the result is we have in his judgment on ques- 
tions of Hindu Law a remarkably full and reasoned out treat- 
ment of the subjects dealt with (Tara v. Krishna on Murals 
right of succession to her mother’s stridhana, Bhagwan v. Waru- 
ba on sapindaship of women, Bfimacharya v. Rama- 
chat ya,” Tukaram v. Narayan Ramchandra’ on stridhana 
succession when the comp@tition was between husband and step- 
son and Chunilal v. Shirajragn® on Asura marriage. His 
judgment in Reghunathji Tarachand v. The Bank of 
Bombay’ as to the liability of the family , for the 
trade debts of the head, and his exposition in Parami v. Maha- 
devi sof the effest of unchastity on a woman’s right of 
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4. (1907) I.L.R. 31 B. 495. 
e 5. (1908) I.L.R. 32 B. 300. » 
, 6. (1909) I.L.R. 33 B. 452. 
7. (1911) I.L.R. 36 B. 339. : 
: 8. (1909) I.L.R. 33 B. 433, 
fe ° 9. (1909) I.L.R. 34 B. 72 at 78. ` 
10. (1909) I.L.R, 34 B, 278, 
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maintenance have become any leading judgments on those 
questions. ` ° 


Sit Frank Beaman’s judgments contain some of the most 
vigorous thinking in our Courts but they labour under all the 
defects of thinking aloud. Their indifference to form and total 
disregard of such commonplace nevertheless important conse 
derations as time and space detract from their value very consi- 
derably. Job’s patience is required to tackle them and it is no 
wonder that few people can be found to read them patiently. 


Mr. Justice Batty was a painstaking Judge whose judgments 
are repertories of much sound learning. 


Mr. Justice Tyabjee’s is a much respected name in political 
circles and, according to contemporary opinion, he was a very 
able Judge but as he was mostly on the Original Side, we have 
not any important case of his in the reports. Mr. Justice-Chaubal 
and Mr. Justice Rao are some others of the fleeting figures on 
the judicial arena of Bombay too shadowy on account of the 
rapidity wit} which they come and then move out. 


As I said before, Justice Syed Mahmood is one of the 
most emutent of Indian Judges and his judgments whether 
on a question. of Muhammadan Law or on a point of Hindu Law 
or on any qufstion of general law are among the most instruct- 
ive in tfe whole range of Indian Law Reports: In some cases, 
especially in the latter part of his judicial career during the Chief 
Justiceship of Edge, most of his judgments in Full Bench have 
been dissenting judgments, but his dissenting* judgments have 
been taken up and followed by the other Courts and in this he 
is like Lord Moulton whose dissenting judgments have so often 
made the law or at least had most beneficial reactions. For 
“instance, his judgment in Seth Chitor Mal v.e Shib Lal” 
recognising a lien for payment of revenue by a co-sharer has 
been accepted in Madras in preference ‘to the view of the major- 
ity in spite of the emphatic judgment of Sir John Edge “in 
my opinion justice, equity and good conscience do not require 
us in India to go so far afield as the Irish Courts, in order, there 
to seek for, and thence to import into India, novel principles of 
equity, based on unsound analogy, and rejected as utsound by 


Judges of such authority as Bowen and Fry, L.JJ., and not fol-° 


lowed by such authority as the late Lord Justice Cotton.” Sir 
John Edgt was nothing if not emphatic and apparently he could 
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not stand any dissent from his colleagues. For instance, see his 
judgment in awani Prasad v. Kal? where he’ laughs to 
scorn Mr. Justice Banerji who had the hardihood to disseyt from 
him. But Bhawani Prasad v. Kallu” is stone-dead ever in the 
Allahabad High Court. That is the fate of all cocksure conclu- 
sions, 


The judgment of Mr. Justice Mahmood in Janki v. Nanda- 
ram”? elaborates the theory of moral obligation under certain 
circumstances developing into legal obligation on the death of 
the owner as, for instance, the duty of a person to maintain cer- 
tain near relations like the daughter-in-law. In Deokt- ` 
nandan v. Sri Ram he traces in a very elaborate judgment the 
history of the law of pre-emption in India and discusses whether 
there is any counter-part of it in Muhammadan Law. The judg- 
ment in Binda v. Kaunsilia” “as to restitution of conjugal 
rights is very instructive. His judgment in Jafri Begam v. 
Amir Muhammad Khan as to the theory of the Muhammadan 
Law of succession will interest not only -students of Muham- 
madan Law but all students of jurisprudence. The merit about 
Mr. Justice Mahmood’s judgments is their discussion on 
first principles and in the light of comparative jutisprudence 
and not merely in the light of precedent and authority. His 
view on res judicata as to issues in Jamaitunnissa v. Lutfunnissa™ 
is worth considering even to-day though he was in thê minor- 
ity and though his point of view has not received acceptance. 
The reputation of the Allahabad High Court is not very high 
and that is dué€ to the fact that besides Justice Mahmood 
there is no outstanding personality of striking ability among the 
Judges of that Court that one could think of. The Chief 
Justices after Edge are Strachey, who was not there long, 
Stanley, Richards and the present Chief Justice Sir Grimwood 
Mears. The judgment by Sir, John Stanley on the question of 
son’s liability on a Hindu father’s mortgage has been commend-' 
ed by the Privy Council.. Sir George Knox was the longest 
occupant of the Bench in India; he was Judge from 1890 to 
1921 for 31 yéars.. He has the reputation of being a Sanskrit 

scholar though his judgments do not evince very much of a 
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scholarship of high order. Mr. Justice Banerji also has been 
a Judge for a long time and in some of the peeuliar judgments 
of that, High Court as to the nature of sub-mortgage, the conse- 
quences of non-joinder, etc., he dissented. Pandit Sundar Lal, 
the prominent lawyer of Allahabad occupying the same position 
there as Bhashyam Aiyangar in Madras, was also Judge for 
some time in Allahabad. But he was much too short a time 
on the Bench. 


The Chief Justices of the Calcutta High Court during the 
period we are dealing with are Edge, Petheram, Maclean and 
Jenkins. Except perhaps Jenkins, none of these occupied the 
commanding position of Sir Barnes Peacock. Garth, C.J., had 
the reputation of being an able man. Maclean, C.J., was well 
spoken of for his independence and capacity. Sir Petheram 
came from Allahabad and apparently had not much of a per- 
sonality. At any rate there are not any very striking judg- 
ments of his. Sir Lawrence Jenkins was Chief Justice during 
the period of unrest in Calcutta and his disposal of criminal 
cases gave vreat satisfaction. His attitude in criminal cases 
was wholly unexceptionable, and his absolute impartiality and 
sympathetic disposal eased the situation very considerably. In 
the Khulna Gang case he released the accused on executing 
bonds for god behaviour. The judgment in the Full Bench 
case in” Debi Prosad Chowdhury v. Golap Bhagat has drawn 
encomiums from the Privy Council. He was apt, from his train- 
ing as English lawyer, to be technical sometimes, for instance, 
the view he propounded while at Bombay to Which the present 
Chief Justice of our Court also has subscribed, viz., that the 
defendant cannot plead the illegal nature of a sale, if sale is by a 
deed—but generally he was sound. But his judgments as Chief 
Justice lack except on occasions the ebaborateness that his latter 
Bombay judgments used to have. 


Among the distinguished English Judges may be mentioned 
Sir Arthus Wilson who was Judge from 1878-1892 and subse- 
quently became a member of the Judicial Committee of the 
Privy Council (1902-1916). He has the distinction of kaving 
one of his cases on copyright cited with approval = ae Court 
of Appeal and recently by the Privy Council. Justice, 
Wilson’s view as fo the application of Article 132 i at Limi- 
tation Act to simple mortgages appealed to the Privy Council 
in preference to the Madras and Allahabad views. On the ng ques- 
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tion as to whether a charge could be claimed by a co- 
sharer for -revenue paid by him he held that no 
charge could be claimed and he followed, as Edge later on 
did, the high authority of Cotton, L.J. As an English lawyer, no 
one could expect him to dare to differ from the Court of Appeal 
in England and much less, like Mahmood, J., to say that the 
view taken by the English Courts was unreasonable. Another 
Judge considered sound was Mr. Justice Pigot. 

Sir Henry Prinsep was for long time Judge of the Court 
and was an authority on Criminal Law. Though he outstayed 
the full vigour of his powers for considerable time, he was a 
respected Judge and his criminal judgments gave satisfaction. 
Rampini, who sometimes acted as Chief Justice, was the author 
of a book on Rent Law in Bengal and was the Judge who had 
the courage to differ from his colleagues whoever they: were. 


Pargiter, who was Judge from 1904-1906, is better known 
for his researches in the field of Indian history. i 

Sir John Woodroffe was another of the esteemed Judges 
of the Calcutta High Court though it is not possible to refer 
to any striking judgment of his. He is better known for his 
contributions to the knowledge of Saktaism by his translation 
of the various Tantra Books and his book on Sakti and Sakta 
and in law by his commentaries on the Evidence Act and Civil 
Procedure. z 

The Indian Judges during this period are Justices Mitter, 
- Banerjea, Ghose, Saradacharn Mitra, Lalmohun Das, Mooker- 
jee, Chaudhri afd Chatterjea. Though Mitter, Ghose and 
Mitra, JJ., had reputation as strong and able Judges and though 
Banerjea had reputation as a scholar the contributions of these 
Judges to, for instance, Hindu Law are not of a substantial 
kind. You have no judgment of theirs which exhibit the learn- 
ing of West, Telang or Muthugwami Aiyar, much less the legal 
insight of the last or of Mr. Justice Subramania Atyar. There 
is no substantial difference between the judgments of their 
European colleagues and their own. No attempt is made to go 
behind, the familiar authorities or quotations or familiar modes 
of argument. That there was such a thing as Mimamsa which 
might be ôf use in the interpretation of the" various Hindu 
Law texts dges not seem to be hinted at. It is only when we 
come to Justice Mookerjee, Sir Asutosh Mookerjee, that we 
get the judgments of that sort. A baffling judgment like that in 
Umaid Bahadur v. Udoi Chand"? on bandhu succession could 
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never have come from a great Hindu lawyer without further 
discussion. The defect of Sir Ashutosh Mookherjea was that he 
sought to combine in his judgments the merits of a digest 
with ethose of a ‘scientific treatise. Both as digests and as 
scientific treatises they have great merit, but the combination is 
naturally somewhat incongruous and mars the beauty of the judg- 
ments. It gives a certain amount of artificiality to the structure 
and diction. But with all these defects, they are as judgments 
of the greatest value. His is a case, where knowledge of detail 
has not destroyed the zeal for principles or for reform. He 
Sifts and tests the validity of the authority again and again by 
reference to principle and his wide range—(it includes Irish, 
American, Scotch and English authorities)—serves to keep 
his outlook wide and untrammelled by the narrow considera- 
tions of precedent. His zeal for all available information made 
him roam over published and unpublished texts as much as cases 
and the show of materials is occasionally’ astounding. For 
“instance, on the question of the Hindu theory of dedication to 
charity, he has given references to considerable body of autho- 
rity unearthed by him apparently for the first time. Even he 
does not seem to have bestowed any thought on Mimamsa but 
his legal ‘instinct always stood him in good stead and he made 
it a point in one of his judgments to mee to the judgment of 
Lord Giffard where he said that the duty of- an Indian Judge 
on questions of Hindu Law was to look at the questions as a 
‘Hindu Court of Justice would have done. His judgment on the 
doctrine of surrender by the widow has been helpful i in settling 
that vexed question and the Privy Council have acknowledged 
their indebtedness to him. His judgments On widow’s power 
to make gifts to the daughter on the occasion of the Diviragam 
ceremony and to make gifts for charitable purposes are valuable 
contributions to the subject and are generally of a progressive 
‘character. That he was in tough with progressive ideas in all 
departments of law is clear from his judgment on restitution 
of conjugal rights when one of theeparties was suffering from 
syphilis. It is not only on Hindu Law that his judgments are 
authority. They contain more or less the Jast ‘word’ on many 
important questions like subrogation, the rights of co- 
owners inter sé; tender, family arrangements, compromise 


by widows, and-on many a knotty question of res judi- 


cata. The circumstances in which and the limitations subject 
to which’ Court sales could be set aside, the conditions of the 
exercise Of inherent power of Courts to mould procedure and 


Q À 


f | 
e b 
124 THE MADRAS a JOURNAL. [voL. 


many other topics, which the complicated procedure of this coun- 
try raises have heen considered-by him with such fullness that 
there i is little else that remains:to be said one way and the other. 
Whether you prefer the Poorva Paksha or the Siddantá; the 
arguments are all there. He was the first to introduce the prac- 
tice of the citation of American cases. The criticism of-.the 
Pfivy Council that Judges and practitioners had little oppor- 
tunities of testing the state of the law in America what- 
ever its justification as to others had absolutely no justification. 
so ‘far as. Mr. Justice Mookherjea was concerned. He was a 
scholar to whom nothing was inaccessible or “unknown. 


i Mr. Justice Lal Mohan Das, the author of a well-known 
book. riparian rights was a Judge of respectable attainments. 
Though some of his judgments are learned, there are not many 
of them. 


Mr. Justice Chatterjea seems to have known more Sanskrit _ 
than the others and a sample of his learning we get in the Full . 
Bench judgment as to charity. 


Sir Ashutosh Chowdhry was a leading lawyer btt his judg- 
ments such as there are, are fairly ċlever ones but there is not 
much to choose between them and other average judgments of 
that Court. 


The. Patha, the R and Rage High Courts arg much 
too new. for us to deal with the merits of the performances of 
Judges. , The Punjab, as. somebody said, is the wonderland: of. 
custom and there is little else in. those reports. to attract: the 
general student of law. | Rangoon also has got its peculiar law. 


We may notice: ‘some of.the peculiar features of these 
reports and the law of which they are evidence. Each province 


- has dts, peculiar : Tent and: revenue, Jaw. - Putting aside that, the 


peculiar. feature of Bombay is there, certain caste offices like 
that of Purohit, Kazi, etc.;are.secognised and litigations in res- 
pect of them do constantly occur. Another feature to be noticed. 
is. that-the Transfer of Property Act was not made applicable to. 
Bombay. till: 1893. The. peculiar feature of the United . Pro- 
vinces *is that .youehave the law of pre-emption. there. ` In 
Bengal, the, Easements :Act has not been made applicable though 
the difference that circumstance; makes is not, substantial, but 
the:.point :‘sheuld be noted. : Similarly; the application’ of the 
Hindu Wills Act: isi a. circumstance that should be noted. “In 
the: North' West Provinces: and Oudh Civil Courts Actthe Courts 


administer. :to--Muhammadans: the Muhammadan‘-Law of gifts- 
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in addition to thé Muhammadan Law.of inheritance and ‘succes- 
sion. . This circumstance was sought to be avaided of in Madras 
to apply the. Transfer of Property Act to Muhammadans but 


the atéempt failed. 


Another feature that is noticeable is that there is a greater 
readiness in certain Courts than in others to differ from the pre- 
vious judgments without going through the formality of a Full 
Bench. Bombay is yery tenacious and rarely changes. Calcutta. 
also is similar. Allahabad and Madras are the greatest sinners 
in this respect and Benches differ from each other and the con- 
sequence is that there is an enormous amount of conflict and 
this state of affairs continues: though’ the Privy’ ‘Council’ has 
` more than once reminded them of the necessity for a Full Bench 

before a case is dissented from. | 


*SUMMARY OF ENGLISH CASES. 


COLLINS v. ASSOCIATED GREYHOUND RAcEcouRSES, LTD., 
(1930) 1 Ch. 1: 99 L.J. Ch. 52. Mbh 

Company—Prospectus—Issued before 1MC0fporahon—- 
Adopiign of the same by the company after ‘imcorporation— 
Underwriting of shares—Sub-und erwriiing—Sub-underwwriter 
agent for undisclosed plaintiffiMisstatenient in prospectus 
If piaintiff ts entitled to reséind. | a et 3 

A draft prospectus was issued on behalf of a company 
about to be incorporated and the bulk-:of- the shares 
was proposed to. be. offered’ to the public: On- 28th 
November, 1927," B an. investment!« company, ‘agreed. to 
ither. subscribe themselves on the basis of. the pros-. 
pectus for 1,64,000 shares eor. eause. other: responsible. 
persons to subscribe for. the same within a: certain ‘time, the 
company 6o.have the liberty to raise any reasonable objection 
to the nominees of B Company. On 29th November, - 1927: 
M and O sub-underwrote for 12,000: shares and. sent “in. an. 
application to the proposed company with'a chequa for 600. 
M and O were agents for the plaintiff-but the agency was uns, 
disclosed to the company.” The company allotted 8,160 shares 
to M and O,-who. renounced the shares in favour. of the plain: . 
tiff who paid a further sum of 6241. on allotment: The dóm- 


pany recognised the transfer.’ Later the- plaintiff learnt of, some. 
: 9 
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misrepresentations in the prospectus and sued for rescission of 
the shares on that account. The Trial Judge found on the evi- 
dence that there was an innocent misrepresentation and that the 
plaintiff subscribed on the basis of it. 5 

Held, by the Court of Appeal, (affirming Lawrence, J.), 
that the plaintiff was not entitled to rescission. The rule that 
when a party contracts with an agent whom he does not know 
to be an agent, the undisclosed principal is generally bound by 
the contract and entitled to enforce it as well as the agent with 
whom the contract is in the first instance made, does not apply 
where an agent for an undisclosed principal contracts in such 
terms as import that he is the real and only principal. There- 
fore in the absence of evidence that M and O were misled in ap- 
plying for the shares, the plaintiff cannot succeed. As to the 
other contention that by the subsequent acceptance of plaintiff as 
the share-holder, a contract was entered into between the com- 
pany and the plaintiff, held that it cannot be said that the 
later acceptance was an acceptance by the company of the plain- 
tiff on the basis of the prospectus. , 

Per Lawrence, L.J.—The fourth head in the head-note to 
Lynde v. Anglo Italian Hemp Spinning Co., (1896) 1 Ch. 
178 is inaccurate. The head-note should be amended in the 
manner stated in Buckley on Companies Act 10th Edn., p. 90, 
namely “where the contract is made to the knowledge,of the 
company or its agents on the basis of certain representations 
and it turns out that some of them were material and un- 
true.” z 
Tamptin’s case, (1892) W. N. 94, 146 is not correctly 


reported. 


e GREEN y. WHITEHESD, (1930) 1 Ch. 38. 
Specific performance—Agredment to sell by two partners— 
Trustees for sale—Law ‘of Property Act, 1925—Conveyance 
executed by one partner and power-of-attorney holder from the 
other—If a valid conveyance ald purchaser bound to accept. 
‘By virtue of S. 36 of the Law of Property Act, 1925, two 
partners who purchased an estate and held as joint tenants in fee 
. simple became trustees for sale. After the commencement of 
the Act, the partners contracted to sell certain property to the 
defendant atid tendered a conveyance to the purchaser executed 
by one partner and the power of attorney holder of the other 
partner. The attorney had also been given the power to sell and 
convert this property. The defendant refused to accept. 
j \ 


6 
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Held, that even giving to S. 23 of the Trustee Act, 1925, a 
‘wide and liberal construction, it did not give authority to the trus- 
tee to, completely delegate his duties, powers and discretioris in 
respeet of the trust property within the United Kingdom. The 
conveyance cannot, therefore, be thrust on the defendant and the 
purchaser will be entitled to a rescission of the contract and pe- 
payment of his deposit with interest. 


In re ATKINSON. WEBSTER v. WALTER, (1930) 1 Ch. 47: 
J99 Ee: 


Adnumstration—Solvent estate—Provision in will to pay 
debts, etc., out of personal estate—Property bequeathed but laps- 
ed—If “property undisposed of by will.” 


A testator with a solvent estate disposed of his real estate 
to A and directed that the debts, funeral expenses, etc., should be 
paid out of the proceeds of his personal estate. 4 having died, 
the legacy lapsed. 


Held, “property undisposed of by will’’ included also cases 
where an attempt was made by the testator to dispose of it by 
his will but which lapsed by reason of the death of the legatee 
in the testat®r’s lifetime. Further there being a provision in the 
will topay the funeral and testamentary expenses and debts out 

“of the personalty, the provision will prevail against the statutory 
order of prefererice specified in Part II of Schedule I to the 
Administration of Estates Act, 1925. : 


In ra READE-REVELL. CRELLIN v. MELLING, (1930) 1 Ch. 
52. l è . bi 


Will—Legacy to an mfanta—Trustêes to set apart a sum, 
accumulate, and add the same to the capital until tha infants 
Should atjain age—After age to pay her (infant) the annual 
income out of that capital for her life—tIf trustees could give 
income during her minority. : = ° 


By her will 3 testator directed trustees to set apagt a specific 
sum and to invest the same and to pay the income to her husband 
during his life until her daughter X should attain 2} years of age 
to accumulate the annual income and add it to the capital and 
from her attaining age to pay her the annual income pf that 
capital sum. 


& 
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Held, the trust to pay the income was contihgent on her 
attaining the age*of 21 years. In the face of the express direc- 
tion in the will to accumulate the income during the minosity of 
the -coritingent life tenant and to add the income to‘the ¢apital 
sum, the ‘proviston under S. 31, sub-section (3) of the. Trustee 
Agt, 1925, enabling the trustees to pay the income towards e 
infants’ maintenance cannot be invoked. ` i 


In re BELCHAM AND GAWLEY’S CONTRACT, (1930) 1 Ch. 
56. i > : 

Vendor and purchaser—Particulars and conditions of sale 
omitting, to mention existence of two sewers—Onussion whether 
materially affects the description of the property or changes the 
property agreed to be purchased. s 


At an auction sale the purchaser bought certain freehold 
property for use as a dwelling-house. Two sewers vested in the 
local sanitary authority ran beneath the eastern side of the pro- 
perty and this fact was not disclosed to the purchasers. The 
vendors knew of it but honestly considered it not necessary to 
disclose it. The purchasers claimed rescission of the contract 
and return of their deposit. 


Held, by Maugham, J., that the omission in the contract to 
state the existence of sewers did not annul the sale but enabled 
the purchaser to obtain compensation. 

In re Br a and Hawkins’s Contract, 80 L.T. 127 fol- 
lowed. 

Tt i is only whére the omission is such that it may reasonably 
be supposed that, but for it, the purchaser might never have con- 
tracted, that’ it can be said that the purchaser is forced to accept 
property which differs substantially from that agreed to be sold. 
But where it is a material omission only affecting the description 
of the property and which ‘can be compensated for, no rescission 

* will be granted. Mere knowledge on the part of the vendor in 
thé abserice of wilful misrepresentation of fact does not affect 
the qugstion, ° 


In re og v. How. (1930) 1 Ch. 66. 


Construction—W ill—Bequest “to _ distr ibute Akan the 
various good works which my wife and I have been in fhe habit 
of assisting........ ”__Fuidence as to the meaning in which the 

o testator used it, if admissible. ‘ 


® 
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The testator and. his wife,.were members of the body of 
Evangelical. Christians known as “Brethren” -os. “Plymouth. Bre- 
thren..’ By his will, the testator: bequeathed a. part. of' his pro- 
pertyeto trustees “to distribute between the various good .works 
which my wife and I have. been in the habit of assisting”. There 
were, affidavits to the effect that among the “Brethren” “good 
works” was a phrase commonly used and indicating works, dis- 
tinctly religious as against works of a merely philanthropic, bene- 
volent or other character. It, was in evidence that the testator 
and his wife had been in the habit of assisting several charitable 
objects. 


Held, that to give the limited meaning contended for by 
the “Brethren” will be to exclude several ob jects described in 
the evidence as objects which the testator was in the habit of 
assisting. In the absence of evidence of the significance with 
which the testator was always accustomed to use the phrase 

“good works,” evidence cannot be admitted to cut down the 
natural meaning of the words. 


Shore y. Wilson, (1842), 9 Cl. & F. 355 explained’ ; `” 


In re Kenny, 97 L.T. 130 and In re Regs, (1920) 2 Ch. 59 
distinguished. 


If re Services CLUB Estate SYNDICATE, Lro. MCCANDISH 
vu. THE Company, (1930)'1 Ch. 78: 99 L.J.Ch. 33. 


Company—“One man” compaty—Practice—M anaging 
Director as plainteff—Transactions of plaintiff in question—If 
an independent party can be appointed to control the action. 


In an action.commenced by one of the debenture holders 
against the company, the transactions with the company of the 
plaintiff debenture holder in his other dealings with the company 
‘had to be investigated. Also his interests were adverse to those 
of the other debenture holders. 


Held, that just as in the case of an action brought by trus- 


tees of a covering deed, the Court is accustomed, without rais- ° 


ing the question of bad faith, to give the conduct of the action 
to some one elses merely because the trustees are accOunting par- 
ties, so also in a gase like the present, where the transactions od 
the plaintiff have to be investigated, it is best that -the ae 
of the action be given "to an eee person. - . 


6 
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HOME AND COLONIAL INSURANCE Co., La, In re, (1930) 
1 Ch. 102. ° 

Company—Re-insurance PEIE E E TI 
ary winding up—Liquidator wrongly admitting proof of debt 
and paying out momes—Liability of liquidator—Liquidator deal- 
ng honestly—Contributories, shareholders’, etc., contributory 
negligence—How far exonerates him—Account stated—Agree- 
ment void—If account. can be admitted as proof. - 


A company (H.), whose principal object was to in- 
sure against every description of marine risk, entered 
into a participation agreement with ZL. company for 
reinsurance of marine risks undertaken by the H. Com- 
‘pany. The company went into voluntary liquidation and 
B, a chartered accountant was appointed liquidator in 
winding up. The claim of the L. Company should have 
been disallowed by the liquidator as’ their agreement did not 
comply with the provisions of the Stamp Act, but the liquidator 
in complete good faith and without any misgiving admitted it 
and paid out the money. The liquidator also relied on the fact 
that in respect of this agreement there was an account stated be- 
tween the parties. A creditor of H. Company thereupon com- 
menced misfeasance proceedings against the liquidator. 
Held, (t) the liquidator in the matter of admitting proofs 
.is not in the same position as an insurer so as to be, % any 
event, and under all circumstances liable if a debt is subsequently 
shown to have been wrongly admitted. But a high standard 
of care and diligenge is required from a liquidator in a voluntary 
winding up. Having regard to the magnitude of the claim, it 
was the duty of the liquidator to have carefully investigated the 
claim by the L. Company and as he did not discharge it, he must 
bear the responsibility. He cannot also escape liability by point- 
ing out that Sther persons—contributories, some creditors, his 
solicitors and others—failed toegive him a warning; (ù) that 
, the liquidator could not rely on Art. 159 of the articles of the 
“company which exempted the director, manager or other officer 
eof the company from liability for negligence, idleness or incapa- 
city previded he acted honestly. It was not a contract between 
the company and the officer and even if it were, it related to the 
stage when the company was a going concern. Also the liqui- 
dator owes a statutory duty to the creditors which the articles 
cannot affect; (#1) the Stamp Act rendered such contracts null 
and void and as such it cannot be used to found an action upon 


an account stated. 


6 
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S. 215 of the Companies Consolidation Act, 1908, gives a 
wide discretion to the Court in refusing paymtnt where it will 
be unjust and inequitable to require payment of the total amount 
which* the company might perhaps recover in an action against 
the director or other officer concerned, though it will be exercised 
only under very exceptional circumstances in favour of an officer 
of a company in a case of wrongful misapplication or retention 
of money, misfeasance or breach of trust. 


VANDERPANT v. Mayrair HOTEL Co., Lro., (1930) 1 Ch. 
138: 99 L.J. Ch. 84. 


Nausance—Public Highway—Obstruction to a private dwel- 
ling house—Law applicable to—Difference between action by 
Attorney-General and action by private individual—Nuisance} by 
noise from the defendant hotel—When actionable. 


The plaintiff was the owner of a private premises which, till 
the:defendants purchased the neighbouring site for their hotel, 
was an excellently quiet and peaceful spot with but little traffic 
passing over it. The defendants erected a large hotel on the 
neighbouring site. The entrance from plaintiff’s street into the 
hotel yard was by a narrow gate. Vehicles passed and repassed 
by this entrance and this entrance was also used for the hotel 
vans discharging goods, etc., to pass through. The plaintiff was 
constantly complaining about the obstruction, but with no effect. 
Also the kitchen of the hotel was on the part of the site nearest to 
the plaintiff’s house and was ventilated by a series of windows 
facing the plaintiff’s house. The windows were almost invari- 
ably open. This caused immense noise to thé plaintiff. In an 
action for an injunction on the ground of nuisance caused (i) by 
the obstruction of access to his residence, (ti) by the unreason- 
able use of the road, and (iii) by the tontinuous néise from the 


kitchen. - 4 


Held, the public have the right of free and unobstructed 
passage over the whole of a public highway. The owner of the 
premises abutting on the highway is entitled to make a reasonable 
use of that highway for the purpose of obtaining access “to his 
own premises and of loading and unloading goods at hjs premises 
and if the user be reasonable, there can be no objection by a, 
neighbour even if ‘in fact it causes him some obstruction. The 
same rule applies even at the suit of an individual but the private 
person who seeks to restrain the obstruction of a public highway 
must, in order to maintain his suit, prove that he has sustained 

R | = 
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particular damage other-than.and beyond the general tmcon- 
venience and injury. suffered by the :public. And:, moreover he 
must prove that the particular damage which he has ‘sustained 1 15 
direct and substantial. l >, 


As to the secònd question of noise, it was saten da, (i) that 
ag the plaintiff agreed to the erection of the kitchen there, ‘there 
was an implied contract that the grantee will not complain 
of anything arising in the course of .that contemplated user,, un- 
less the user was improper, and (ti). that there was no actionable 
nuisance caused. But held that though it was in the contempla- 
tion of the parties that it was intended to use that, part of the 
site as the kitchen, there was nothing to suggest that the kitchen 
should have any opening on the side next to the plaintiff's house 
and in the face of evidence that the real reason for-the noise was 
the openings on that side, the contention should fail. 


Apart from any right which may have been acquired against 
an owner by contract, grant or: prescription, the act complained 
of will be an actionable nuisance if it materially interferes with 
the ordinary physical comfort of human existence, not merely 
according to elegant or dainty modes and habits of living, but 
according to plain, simple and sober notions obtaining among 
the people of the country. It is necessary to take into account 
also the circumstances and character of the locality én which the 
complainant is livirig. It is no answer for the defendant to say 
that the best known means have been taken to reduce or prevent 
the noise complained of, or that the cause of the nutsance is the 
exercise of a business or trade in a ‘reasonable and proper 
manner. i 


ATTORNEY- GENERAL u.. SUNDERLAND CORPORATION, 
(1980) 1 Ch. 168. 6 


Corporation—Acquisition 07 land for post office, Street 
making, etc., purposes im 1896—Resolution to use a portion as 
a parking place for cars—Ff intra vires the corporation. 


At some time about 1896, the corporation acquired the 
land for “making sew streets, making, forming and maintain- 
ing public walks or pleasure grounds, and the, erection thereon 
ar a post office, or any or either of such purposes’ ” under the 
powers conferred on them by Ss. 154 and 156 of Public Health 
Act 1875. There was then no dedication to any purpose. The 
corporation indicated a determination of turning the land into 
a parking place for cars. The action was es brought 
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by the Attorney-General on the ‘relation of certain occupiers 
of premises near by. for a declaration’ and isjunction against 
the corporation on the ground that the corporation. having pur- 
chased the land for certain purposes, it was ultra vires of the 
corporation to apply it for a different purpose. » 


“Held, when land has been acquired for one putpose,éa 
local authority has no power permanently to'apply it for another 
purpose inconsistent with the original purpose. “But when land 
has been acquired for what may be called a composite purpose, 
both: purposes being of a like nature, then there is nothing in 
either: Hatzell’s case, (1900) 2 Ch. 377 or Pontypridd case, 
(1906) 2 Ch. 257 to justify the intervention by the Court with 
the discretion of the corporation. The test to be adopted is 
under what statutory power did the corporation acquire the land 
and if they acquired it for the purposes of streets and purposes 
akin thereto, the corporation can under S. 68 of the Public 
Health Act, 1925, utilise it or authorise ao user of any part of. 
the street as a parking place. 


In rà J. H. ROBERTSON’S APPLICATION FOR LETTERS 
PATENT, (1930) 1 Ch. 186. 


Patent—Opposition to grant of patent—Interlocutory order 
by Comptroller for discovery and production of documents—If 
appeal lies to the High Court—Costs, if .can be ordered. 
KR applied for grant of letters patent to him in respect of an 
invention which he claimed to have made but jt was opposed by 
one T on the ground that Æ obtained the invention from the 
opponent. The Comptroller ordered discovery and production of 
certain documents against R. An appeal was preferred to the 
High Court against that order and it was contended that under 
S. 77 of the Consolidated Patent Acts} 1907 to 1928, the Comp- 
troller was in the same positio in all respects as an official 
referee of the Supreme Court, and that like the oe of the 
official referee this is subject to appeal. 


Held, S. 77 only deals with powers to order or refuse dis- 
covery and production of documents. Thé Sight of appeal is a 
right conferred on the parties and not a restriction or limitation 
on the powers of the tribunal. And when S. 77 in express 
terms states that there is to be an appeal in every case except in 
the case pf an interlocutory order under S. 77, it will be too 
much‘to imply a right of appeal from the analogy of the official 
referee. The other contention that even if there: was a tight of 


© 
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appeal, there was no right of appeal by originating summons left 
open, but with thas observation that, if in fact there is a right of 
appeal to the Court, but there is no method prescribed for the 
presentation of that appeal, then so long as the point is brought 
before the Court fairly, and so that the parties affected have 
fair and proper notice of it, the Court ought not “to refuse to 
hear the appeal and dismiss it, because it is in a form which is 
not prescribed, there being in fact no prescribed form applicable 
to the case.” 


Even though there is no jurisdiction to entertain the appeal, 
and therefore no order can be made on the summons, the Court 
has jurisdiction to deal with the question of costs. 


In re THomson. THomson v. ALLEN, (1930) 1 Ch. 203. 


Co-executor—Direction in will to executors to carry on the 
testator’s business of Yacht agency—E-xecutors acting for some 
time—One exacutor starting a business in competition with the 
testator’s business, permissibility of. P 

By his will, a testator who was carrying on the business of 
a Yacht broker on the first floor of a House in London 
appointed 4, B and C as executors with directions 
to them to carry on the business for suche period as 
they thought fit and made other provisions for dis- 
posal of the same. In pursuance thereof, the trus- 
tees carried on the business and when the tenancy of the house 
where it was being carried on was about to expire, they removed 
the business to offices on the second floor of the same building. 
(C was, during testator’s lifetime, the manager of the business 
but was at liberty to quit the office and set up a competing busi- 
ness). C took, the lease of the second floor without the knowledge 
of A and B and informed them that he was going to start a busi- 
ness on his own account there tnless they agreed to certain pro- 
posals. Since the issue of the writ, the lease was assigned to A 
and therefore the question’ came to be decided only for pur- 
poses of the costs of the suit: The question was whether an 
execut®r who accepted the position and carried on the business 
was at liberty to sever his connection with the business, though 
it still remains a portion of the testator’s estate, and himself 
start a competing Yacht agent’s business. 

Held, the nature of the Yacht business was such that C 
would obtain a benefit in the form of a commission to the pre- 
judice of the beneficiaries and conflict with their interests. C 
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occupied a fiduciary relation to and had duties of a fiduciary 
nature to discharge towards the beneficiaries amd that being so, 
he cannot be allowed to enter into any engagement in which he 
has a personal interest conflicting, or which possibly may 
conflict, with the interests of those whom he is beund to protect. 

Aberdeen Ry. Co. v. Blaikte Brothers, 1 Macq. 46], 
followed. 

Boorne v. Wickers, (1927) 1 Ch. 667 distinguished as a 
case of duty arising out of contract. , 


In re Bain. PUBLIC TRUSTEE v. Ross, (1930) 1 Ch. 224. 

Will—Construction—Bequest to “Vicar of St. Alban's 
Church . . . for such subjects connectéd with the Church as he 
shall think fi?’—If a charitable bequast. 

By her will a testatrix bequeathed the residue of her estate 
“unto the Vicar of St. Alban’s Church . . . . for such objects 
connected with the Church as he shall think fit.” 

Held, by the Court of Appeal (Russell, L.J., dissenting), 
that the beđuest was a valid charitable gift. Where possible a 
construction ought to be given to the terms of a will which will 
enable it to be upheld. The bequest was to the Vicar virtute 
officii and not a personal bequest. The Vicar can apply the 
funds only to objects in connection with St. Alban’s Church, 
though within that sphere he has got a discretion. The words 
are apt to describe objects which are directly connected with the 
Church in contradistinction to objects which are only conducive 
to the welfare of the parishioners or to the tongregation who 
attend the Church. ° 

Per Russell, L.J —“It is common ground that if this be a 
gift which gives the Vicar a power of selection in the exercise 
of which he could select an object which was not charitable, the 
whole gift is bad, even though he might in the exercise of his 
discretion apply the whole fund tò objects strictly charitable” but 
his Lordship held that the words used showed that the testatrix 
wished the fund to be applied to some or all of the various ob- 
jects run by or under the aegis of the Church? of St. Alban’s 
which include objects not charitable and therefore the gift was 
bad. idi a. a 


CHUNG CHUCK v. R. AND WONG Kit v. R., 99 L.J.P.C. 71. 
Privy Council—Appeal—Leave to appeal granted by Bri- 


tish Columbia Court of Appeal—Swit questioning conviction - 
® 


e 
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under Produce Making Act—Queéstion if Ac? ultra vires-_If 
appeal related tosa criminal matter. 


The appellant was convicted and imprisoned under the*Pro- 
duce Making Act (Statutes of British Columbia, 1926-27, t. 54) 
for having mafketed certain potatoes within the area without 
permission. Thereupon the appellant applied for writs of habeas 
corpus and certiorari on the ground that the Act itself was ultra 


vires the Legislature of the Province.. The writs were refused 


by the Court of Appeal but leave to appeal was given. 

Held, by the Judicial Committee, that this was a criminal 
matter the questions arising out of an offence pa on 
summary. conviction. 


Nadan v. R., (1926) A.C. 482 followed 


_ As for the contention that the word “decision” in S. 2 (b) 
of the order in Council of January 23, 1911, referring to Bri- 
tish Columbia took in criminal matters, held that although the 
word “decision” standing merely by itself might be sufficient to 
cover a decision either in a civil. or in a’criminal case, read with 
S52 (a), it pointed to the fact that 2 (b) is simply teferring to 
the same class of cases as 2 (a), namely to civil cases and not to 
criminal cases. S. 2 (6) would involve cases like test cases 
where although the value of the question involved is a few shil- 
lings or a few pounds only, it may involve many mous of 
pounds over the whole of the. province. 


N.B.— (Section 2 says that subject to the provisions of these 
rules an appeäl shall lie in certain cases set out in (a) and (b), 
(a) :—“As of right from any final judgment of the Court where 
the matter in dispute on the appeal arnounts to or is of the value 
of £500 sterling or upwards or where the appeal involves direct- 
ly or indirectly some claim or question to or respecting property 
or some civil right amounting to or the value of £500 sterling or 
upwards.” (b):—“At the discrgtion of the Court from any other 
judgment of the Court, whether final or interlocutory, if in the 
opinion of the Court the qtestion involved in the appeal is one 
which by reason of its great general or public importance or 
otherwise, ought ta, be submitted to a A, in ee for 
decision.” . | 


| |] is 


BOWER, In re. Bower v. Mercer. 99 L. J Ch. 17. 


Will—Codicil, of. 1919—Exrercise. by the will of? 1916 .of 
power: of Wu Aa that may be given to her in favour of: her 
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husband—Powver given with respect to some trusts in 1918— 
With regard to others in 1924—The will and eodicil exercising 
power,in antuipation, effect of. 


A testatrix, executed a will in 1 1916 ; in the- following terms 
“whereas under the will of my father . . . . I may have power 
to appoint by my will that after my decease the whole or ary 
part of the income arising: from the share which may be settled 
upon me by*my said father by his said will shall be paid to my 
husband during his life . . . ., now in exercise of the said power 
contained in the said indenture of ..... 1906 or which may 
be gwen to me by the will of my Said father and also in exercise 
of all and every other power now or at the time of my decease 
me hereunto enabling, I appoint... .. ” On the date of the 
will in 1916, she had that right only over some property under 
the 1906 settlement and in 1918 such power was conferred over 
some other property by another-settlement. The testatrix exe- 
cuted a codicil in 1919 by which she said: “And in all other 
respects I confirm my said will.” In 1924, her father executed 
another settlement in the lady’s favour. ‘The lady died i in 1929. 
It was admitted that Ss. 24 and 27 of the Wills Act, 1837 did 
not apply to the case. 


Held, that the disposition was one in anticipation of a power 
being conferred on her. , The will took in the 1906 settlement 
and thé codicil the 1918 settlement. The authority given to her 
under the settlement of 1924 is to do something in the future 
and unless she had done something later than 1924 to exercise 
that power either by. another will or codicil,. the will can only be 
treated as made in 1919. Sections 24 and 27e0f the Wills Act 
not applying, the will and codicil cannot take effect as if they 
had been executed immediately before the death of the testatrix. 


MOYNIHAN, In re; TRUSTEE, Ex ‘parte, 99 L.J.Ch. 26. 


Pr actice—Trustee i in Bankruptcy—Proof of fraudulent pre- 
ference—Iudge found casemade out but adjourned the proceed- 
ings for lodging am: appeal reserving liberty to the respondent 
to let in rebutting evidetce—If right. 


After the trustee in bankruptcy let in evidence to prove that, 
certain assignments, etc., were fraudulent preferences, arguments 
were heard as to the sufficiency of that evidence to establish a 
case’ The Judge took the view that the trustee had established 


a prima facie case‘and as the assignee did not elect to go on with 
® 
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the hearing on the footing that the evidence given was the only 
evidence, the Judge let the motion stand over in order that the 
appellant might bring the matter to appeal and obtain an 9pinion 
that there was no prima facte case. | ° 
Held, the procedure was not right. When the Judge had 
ryled that there was a case to answer, the case should not he 
suspended to allow an appeal on that decision, as it is most in- 
convenient to allow an appeal halfway through the case. 


SERVICE v. SUNDELL, 99 L.J.K.B. 55. 

T ort—Negligence—C ontributory nagligence—M eantng of — 
Findings (i) nagligence on both sides, (ii) no finding as to 
which is greater—Result. . 

In an action for damages arising out poi a collision between 
the plaintiff ’s motor car and the defendant’s car at a cross road 
at right angles, the defence pleaded was contributory negligence. 
The jury were asked to find if plaintiff was negligent and if so, 
whether the real cause of the accident was negligence on the 
part of the defendant. The jury returned a verdéct, (7) that 
both were negligent, and (ii) that they were not agreed as to 
which negligence was the greater, in the sense as to which negli- 
gence was really responsible for the collision. 

Held, the trial Judge was right in declining tò enter judg- 
ment for any party and leaving the parties to set down the case 
for a new trial. 

When it is said that under the common law contributory 
negligence of the plaintiff bars the plaintiff from recovering 
it means that affer the negligence of the plaintiff, the den 
dant had no chance of avoiding it by reasonable care. When 
an accident happens through the combined negligence of two 
persons he atone is liable*to the other who had the last oppor- 
tunity of avoiding the accident by reasonable care. A direc- 
tion that in order to succeed you must be satisfied by the plaint- 
iff on the whole of the evidence that the accident of, which he 
complains was: really due to negligence on the part of the de- 
fendant is insufficient. It must be “really and solely due” and 
the direction must also state clearly that. there may be more 
than one effective cause of the accident and mial the last cause 
of the accident must be found. 


(Per Scrutton, L.J—Take the case of a motor car or 
bicycle, running too fast and a foot passenger stepping into the 


road without looking where he was going, so that the motor 
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car could not avoid him, but it could have done so if it had been 
running at a reasonable pace, in my view neithef should recover; 
for the negligence of each contributes to the accident.” ) | 

British Columbia Electric Railway v. Loach, (1916) 1 
A.C. 719, in so far as it lays down otherwise is not consistent 
wit Dea a: United British Steamship Co., 139 L.T. 628. The 
English Courts are not bound by the judgment of the Privy 
Council. 

The cases in the Admiralty Court afford no guidance as the 
law there is different from the common law. 


Morris v. WINTER, (1930) 99 L.J.K.B. 101. 

False imprisonment—Prisoner—Remtssion marks earned— 
But remission not allowed—If extra detention tllegal—Prisoner 
if gets a legal right to discharge by earting renussion marks— 
Protection of Governor of Prisons. 


Under S. 8 of the Prisons Act of 1898, provision may be 
made by prifon rules for enabling a prisoner. to earn by special 
industry and good conduct a remission of a portion of his im- 
prisonment and the prison rules made in pursuance thereof pro- 
vided that a daily record shall be kept of the industry in marks 
of every prisoner and that if any prisoner earns the required 
number Of marks plus any marks he may have forfeited for mis- 
conduct, he shall be eligible to earn a remission of a portion of 
his imprisonment. A prisoner had earned the number of marks 
but was not discharged earlier. The Governof of Prisons de- 
ducted some marks for an alleged forfeiture om May 10, 1926. 
This action was commenced by the prisoner for false imprison- 
ment in August 2, 1928. 


Held, that the obtaining of remigsion marks did not give 
the plaintiff any legal right to a gischarge and any earlier dis- 
charge, if granted, was an act of grace and not a legal obligation. 
“The statute only says rules may be made and not that the pri- 
` soner shall be entitled to a remission. ; 


Also the order of forfeiture having been*passed more than 
six months before.action it was barred by the Public Authorities 
Protection Act, 1893. It is not a case of a continuous injury 
or damage within S. 1 (a) of the Act as the wrongful act was 
the making of the entry of forfeiture and there is no continu- 
ance of that Act. l = 


Turley v. Dawe, (1906) 94 L.T. 216 followed, 
; ; 


Pd 
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Further the defendant was protected since he detained him 
in pursuance of the order of the Court directing him to hold the 
plaintiff for the full term of his sentence. e 
Henderson v. Preston, (1888) 21 Q.B.D. 362: 57 L.J.0.B. 
607 followed. 


R. v. Dunne, (1930) 99 L.J.K.B. 117. 
Procedure—Criminal Law—Evidence—Witness 7 years 
old—Questioned by the Judge in lus room—Swortt later in Court 


- —If legal. 


After opening the o R case, the Counsel asked if a 
girl witness aged 7 years should be sworn. Thereupon the 
Judge directed her to be brought to his room and after retiring 
to the room for a short time, the witness and the Judge return- 
ed into Court. The witness was then sworn in and on the evi- 
dence the appellant was convicted. 


Held, the procedure was wholly irregular and conviction 
was quashed. The questions put to the witness“in the room 
‘would all be relevant for the purpose of enabling the jury to 
decide whether they should believe her or not. 


| Popes v: Je: re & Sons, Lro., (1930) 99 J KaB. 149: 
1 K.B. 467. 


Defamation—Libel—Advertisement—Caricature of the 
plaintiff an amateur golfer—Whether defamatory—Ex facie not 
defamatory—Inhuendo suggested. 


A firm of ‘chocolate merchants published in certain news- 
papers a portrait of the plaintiff, an amateur golf champion, 
playing golf with a pacet of Fry’s chocolate protruding from 
his pocket. The defendgnt cgmpany did not obtain the consent 
of ‘the plaintiff to that. The plaintiff complained that the ad- 
vertisement meant that the plaintiff had agreed or permitted his 
portrait to be exhibited, that he had done so for gain "and reward 
and ¢hat it was galculated to make him guilty “of conduct un- 
worthy of his status as an amatuer golfer. Evidence was let in 
to the effect that people might think from that that he was not 
maintaining his amateur status and that he might be called upon 
to resign iis membership of any reputable club. Also the cor- 
respondence between the advertising department antl the com- 
pany showed that they were also alive to the fact that the ama- 
teur status -might be affected. 
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Held, by the ‘majority of the Court of Appeal, that the ad- 
vertisement was not on the’ face of it defamatorye It was there- 
fore on the plaintiff by evidence to prove that the matter pub- 
lished in this particular case necessarily conveyed to the mind 
of a normal person, cognisant of some special circumstances, a 
meaning which in the absence of such special circumstances, if 
would or might not have conveyed, and in this secondary sense, 
it may well be that a publication will be of a defamatory matter 
though in its primary immediate sense it is not defamatory. In 
the absence of such evidence the action failed though the adver- 
tiser acted in a manner inconsistent with the decencies of life. 

. Per Scrutton, L.J., dissenting.—As advertisers generally pay 
distinguished persons for allowing commendations of their goods 
to be published and such payment to an amateur is regarded 
as discreditable, the apparently innocent words assume a defa- 
matory meaning. The Judge has to decide whether the publi- 
cation complained of is capable of being understood by reasov- 
able people as bearing the meaning alleged or a defamatory mean- 
ing. He is not to decide what its meaning is but what meanings 
it is capable of bearing to reasonable people. A jury is certainly 
allowed to know something not in the evidence when they are 
constantly told to use their knowledge as “men of the world” 
in interpreting the evidence and they will be acting reasonably 
in thinking that Fry’s company would not have published with- 
‘out the plaintiff’s consent. 


JOTTINGS AND CUTTINGS» 


Two Great Judges and a Self-Made Mam—Knight-Bruce 
and- Turner, the Lords Justices-who tried the earlier “stamp” 
‘case, were reputed to be the strongest pair of Judges in combina- 
tion who ever sat upon the Bench. Viwacious and quick the one, 
the other grave and steady; their judgments are still quoted with 
the utmost respect. Knight-Brucé-retifed in October, 1866, and 
died in November; Turner died in harness in July of the follow- 
ing year. He was succeeded by Sir John Rolt, Q.C., A.G., the 
same. who, as Rolt, Q.C., declared that the silks*would not be 
parties to the licking andor affixing of receipt stamps for fees. 

“This Rolt, like one of our modern marvels, was arf amazing 
example of the self-made man. At fourteen he was apprenticed 
to a firm of woollen drapers. On serving his apprenticeship, he 
found work in a warehouse in Newgate Street. Thereafter he 
became a clerk at Doctors’ Commons, and in 1837, when thirty- 
three years of age, he was called to the Bar. In nine years he 
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took silk, and in 1866 was appointed Attorney-General. In 


1867 he becamt a Lord Justice; and. within a year, to wit, in 
February, 1868, ill-health compelled him to retire at the age of 


sixty- -four. Ld, 1930, p. 170. 


+ Judges and the Distribution of WealthtThere are times, 
during a long and expensive trial, when the Judge must look 
down with envious disparagement at the costly silks who so 
often try his patience and endurance. “There now,” he may 
well say, “is that fellow -X. talking rot; and he will receive 
as much for a week or two of that stuff as I am paid for 
a whole year’s honest toil’? I have known a silk who made 
five thousand guineas in a week; and it is not wonderful if a 
judge, now and then, feels a passing twinge of financial infe- 
riority. He ought in such circumstances to remember (a) that 
he has a steady job and regular pay; (b) that if he were at the 
Bar he might not at his age do so well; and (c) his friends the 
Judges of the County Courts. 


- I agree, however, with the Judge who expre$sed the view. 
that the big fee’d silks should remember their less fortunate 
brethren and make large donations to the Barristers’ Benevolent 
Fund. But I do not agree with him that the big fees are a 
modern phenomenon. According to the evidenée before me, 
the record for any one year is still held by the decease@ Austin 
of the Parliamentary Bar, who in 1847 earned a total of about 
100,000/.—L.J., 1930, p. 170. 


Sir Matthew Ingle Joyce—Sir Matthew Ingle Joyce, who 
has died in his ninety-first year, had been in retirement so long 
that he was unfamiliar to the younger generation of lawyers, 
but in the fist fifteen yeafs of the century—for these just covered 





Chancery Judges. Coming from Caius College, Cambridge, of 
which he was a Fellows and later, on his appointment as 
Judge, an honorary Fellow; he was called to the Bar at Lincoln’s 
Inn in 1865, and, in the. next twenty years acquired a position 
which justified his appointment as Junior Counsel to 
the Treasury. Following the ordinary rule, this was succeeded, 


“on Mr, Justice Stirling being raised to the Court of Appeal, by 


his appointment in October, 1900, as a Judge of the Chancery 
Division, the other Judges of the Division being Kekewtch, Byrne, 
Cozens- Hardy, Farwell, and Buckley, JJ. But though he was 
one of a strong team, he proved himself worthy of his colleagues. 
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In Re Moore and Hulms Contract he gave a judgment of great 
interest to conveyancers, but, like much else, it Mas been rendered 
obsolete by the Law of Property Act; and in Re Trittgham’s 
Trusts he had the breadth of mind to dispense with useless techni- 
calities, though later the Court of Appeal overruled him, only 
to be overruled itself by the same Act. These are but instancgs 
of the good work he did on the Bench, and which, in his view, 
excused him from undertaking further judicial labour when he 
had gone into well-earned retirement. In Court he was subject 
“to fits of irritability when the circumstances or conduct of a case 
proved distasteful to him, but these soon passed—largely through 
the influence of the able leading counsel who practised before 
him—and his prevailing characteristic was good humour and 
sympathy.—L.J., 1930, p. 177. 


The Death of Mr..Taft—Ex-President and Ex-Chief 
Justice Taft has not long survived his retirement from the latter 
office. After a life of the most varied activities, he has died at 
the age of eeventy-two. In the United States it is easier than 
with us to pass from one form of a legal career to another, and 
to change the law for executive office. And so, from his private 
practice, commenced in 1883, Taft passed in four years to a seat 
on the Supreme Court of Ohio, and then back to the Bar in 1890 
as SoKcitor-General under President Harrison. Two years 
later he accepted judicial office again as a Federal Circuit Judge, 
and commenced his long continued efforts to improve the admi- 
nistration of the law. At the beginning of his career, and again 
on later visits, the-last being in 1922, he studied the legal admi- 
nistration of this country, and was anxious to make it the basis 
of. reforms in the -Federal Courts.- But his legal career was 
interrupted in 1900 by the great achieyement of introducing civil 
administration into the Philippine Islands, and after five years 
thus spent, followed by the Secfetar¥ship of War under Presi- 
dent Roosevelt, he succeeded Roosevelt in the Presidency in 1909. 
Divisions*in- the Republican party let in Woodrow Wilson in 
1913; but it is an interesting speculation whether the course of 
events would have been altered if Taft’s Presidency had been 
renewed, and heshad been in office during the first years of the 
War.—L.J., 1930, p. 177. < | s 


MreTaft and the Covenant.—In fact, in October, 1914, Mr. 
Taft was attending the meeting of the American Bar Associa- 
tion’ at. Washington as President of the Association, and in his 
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address he recalled how the previous year at its meeting at Mon- 
treal, the Association had been addressed by Lord Haldane on 
the growing influences for peace between nations. And then in 
1914, “while we stand aghast at this awful welter of blood, des- 
tructive of the rappiness of Europe, we are profoundly grateful 
for our splendid isolation and the freedom frorn entangling alli- 
ances which Washington enjoined upon the American people.” 
It might have been President Wilson speaking, so it is likely 
that, even if Taft had been the President, only some absolutely 
compelling necessity would have disturbed this isolation, and 
brought America into the War. And Taft was one of the fore- 
most supporters of the plan of a League to prevent war, and 
when President Wilson had placed the Covenant in the front of 
the Treaty of Versailles, he gave it his advocacy in speeches 
throughout the country. Then, in 1921, came the opportunity 
for which he had been hoping throughout his career, and he was 
appointed by President Harding Chief Justice of the Supreme 
Court. We are not in a position to appraise his work there; 
largely the Court is concerned with economic questiqns affecting 
capital and labour, and Chief Justice Taft’s desire was to hold 
the balance even between the two, and prevent the excesses alike 
of combined capital and combined labour: - The circumstances 
of his times and of the American Constitution gave Mr. Taft a 
career which could hardly be paralleled with us, and it is gio less 
interesting in this country than in the United States.—L.J., 

1930, p. 178. 

Criminal Appeals from Colonies —The Judicial Committee 
of the Privy Council, in their reasoned judgment in the recent 
case of Knowles v. The Kitg-Emperor (Times, March 11), 
statéd once more the groufds on which the Committee will con- 
sider Colonial appeals in criminal cases. These grounds were 
stated broadly in Dullet’s case (12 A.C. 449). It must be shown 
that “by. a disregard of the forms of legal process or by some 
violation of the principles of natural JG, or otherwise, sub- 
stantia] and grave injustice has been done.” In / braham’s case, 
(1914) A. C. 599, 83 L.J. (P.C.) 185, the Court did not go in 
substance any further than this; but in Arnos case, (1914) 


ALC. 644, 83 L.J. (P.C.) 299, they went, perhaps, a step fur- 


ther. Lord Shaw of Dunfermline said that, the Court “will not 
interfere unless there has been such an interference with the ele- 
mentary rights of the accused as has placed him outside the pale 
of regular law, or unless, within that pale, there has been a viola- 
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tion of the principles of natural justice so demonstratively mani- 
fest as to convince their Lordships first that the result arrived 
at was opposite to the result which their Lordships 
would themselves have reached, and, secondly, that the 
same opposite result would have been reached by the local 
tribunal if the alleged defect or misdirection had been avoided# 
In Kowles’ casa the charge was murder, and the defence acci- 
dent; and for the defence a dying declaration by the appellant’s 
wife, sustaining the plea of accident, was tendered. The local 
Judge rejected that declaration as a brave effort by a dying 
woinan, and, rejecting accident, found the appellant guilty of 
murder.—L.J., 1930, p. 178. 


The Exploits of Fry, L.J.—It is curious that one who was 
destined to become so great a lawyer was in his early years fright- 
ened that he might degenerate into a mere lawyer and nothing 
more: and from this healthy apprehension arose, according to 
his biographer, his keen interest in such matters as plants, ani- 
mals, scenery and fossils. He wrote a multitude of papers on 
these and other non-legal subjects. His legal text-book on 
Specific Performance was published at the end of the five lean 
years which preceded his marriage. 

His lega exploits and distinctions are many. He was mainly 
responstble for the rules embodying the new procedure in Chan- 


cery which followed the Judicature Acts and the merger (more 


or less) of Law and Equity. Cozens-Hardy, indeed, alleged 
that the new practice was his invention. In particular, it was 
Fry who killed the old administration suit with its frightful 
costs and who invented the originating summons which has 
since proved one of the most handy and inexpensive instruments 
in the Chancery tool-box. ° . ° 


After his -retirement from the Bench he shone exceedingly 
as an arbitrator; e. g., in the Dogger Bank affair of the Russian 
Fleet of 1904; the Casablanca business between France and 
Germany 1 in 1908; his award (in 1909) was made and adopted, 
and, in accordance therewith, international apologies were ex- 


changed. —Z.J., 1930, p. 188. - 


ee © 
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When to Retire-—In 1907, at the Second Hague Conference, 


he acted, on behalf of Britain, in the famous attempt to secure 
agreemerft as to limitation of armaments, an attempt which now, 
twenty-three years later, is again being made with somewhat 
better hopes. In 1907 Fry was charged by his Government 
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with power to offer to exchange naval information with any 
other power. ° l 

Perhaps the most admirable feature of his life on the Bench 
was the promptitude with which he retired from it, as soon as 
his fifteen yeats’ service thereon had qualified him to receive 
kis pension. Cairns, L.C., had appointed him to the new Judge- 
ship created in 1877 by Act of Parliament. He was the frst 
Chancery Judge to hold the title of the Hon. Mr. Justice—and 
to go on Circuit, a job which he at first abhorred, but afterwards 
liked and adorned. In 1883 he succeeded Jessel in the Court of 
Appeal; and in 1892, in the fulness of his fifteen years on the 
Bench, he retired, with 25 years of the full and, good life still 
before him. : 

And from this we may learn, as in the Forensic Fable, that 
it does a Judge no harm to retire when he can. Thereafter Fry, 
L.J., became the hero of many arbitrations. He became the 
Chairman of the local petty sessions at his place at Clifton, and 
from 1899 to 1913 flourished as Chairman of Quarter Sessions. 
—L.J., 1930, p. 188. 6 


Birrellisms on Law—Amongst the many short writings of 
Augustine Birrell, K.C., you will find very few concerning the 
law, but many concerning literary and other topits of a non- 
legal kind. It may be that like Fry,“ L.J., but without the like 


‘cause, he was afraid of becoming a mere lawyer. It is a pity, 


for the little he wrote of the lighter side of law was delightful. 


There is, fot example, the essay om “Contempt of Court,” 
wherein he touclfes on matters which may amount to contempt 
in the estimation of a Judge, including the “uproarious laugh at 
a joke made by somebody else.” He tells of the time when con- 
tenîpt was punishable by the amputation of the offender’s right 
hand, and speaks of the primitive good nature of Tudor England 
which after the amputation solaced the victim with rough medi- 
cal treatment, meat and a flagon of red wire. In our own day 
there are imprisonment and costs, but no red wine: and “costs 
are an unmitigable atrocity. ” 

Therein also he refers to the invisibility of counsel -who are 


improperly dressed, and quotes the saying of “Byles, J.: “I al- 


ways listen with little pleasure to the arguments of counsel whose 
legs are encased in light grey trousers.”—L.J., 1930, p. 188. 


Appeals to the Lords.—When, two years after the reorgani- 
zation of 1873, the House of Lords was reinstated as a final 
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Court of Appeal it was, of course, contemplated that the cases 
brought would turn only on points of law of Special difficulty 
and potentially wide application. But while it is true that most 
of the appeals may probably be said to satisfy this test, there is, 
as will be generally admitted, a temptation whert one decision 
has already been secured in one’s favour, to “try one’s luck in, 
the’ Lords’? Let it be once conceded that this last resource 
should be reserved for really paramount issues with the choice 
of which neither the length of the litigant’s purse nor the size of 
the pecuniary stake involved has anything to do, and it is diffi- 
cult, in spite of professional interest, not to endorse the protest 
made by Lord Dunedin on the hearing of the Burma Corpora- 
iion case, one of seven Revenue cases in five of which the Crown 
was the appellant. If the Inland Revenue authorities, like 
others, have on occasion stretched a point and, whether out of 
consideration for the public or otherwise, “tried their luck” be- 
fore a final Court, the strong expression of opinion passed in this 
case by three Lords of Appeal in Ordinary should act as a whole- 
some reminder; for the Crown, like Ceesar’s wife, must be above 
suspicion. For the subject the incident will serve as yet another 
instance of the shield and buckler which the Judiciary interposes 
between him and the Executive —L.T., 1930, p. 185. 


e 
e : 

Rural Amenities —On Friday of last week the Rural Ameni- 
ties Bill was read a second time in the House of Commons with- 
out a division. Sir Hilton Young, when moving the second 
reading, mentioned eleven societies, mostly bearing long, if des- 
criptive names, whose very useful labours had resulted in the 
preparation of his Bill. The spoiling of the English country- 
side had been commenced soon after the beginning of the indus- 
trial era, but the rate of destruction had been enormously accele- 
rated since the war owing particularly to the private motor and 
motor omnibus. The contemplated distribution of electrical 
power all over the country would, if unchecked and uncontrolled, 


vastly increase the evil. It will be remembered that under the ` 


Town Planning Act,.1925, a town planning scheme may be made 
with regard to “any land which is in course of development or 
appears likely to be used for building purposes,” and the way is 
opened for the beneficent operation of the Bill by a clause pro- 
viding that “for the purpose of preserving rural amenities,” a 
town planning scheme may be made in respect of land which 


does not fulfil either of the above conditions —L.T., 1930, p. 185. 


T 
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Outlawry.—The unusual sentence of outlawry was passed in 
the High Court of Justiciary, Edinburgh, in the early part of the 
week on an Edinburgh chartered accountant who had failed to 
surrender to his bail in answer to a charge of embezzlement. In 
older times uf England “an outlawed man had caput lupinam, 
@ecause he might be put to death by any man as a wolfe, that 
“hateful beast, might,” but this had changed by the time of 
Edward IlI, when “the sheriffe onely (having lawful warrant 
therefor)” wehi kill an outlaw. Outlawry in criminal pro- 
ceedings has never been abolished in this country, but the last 


actual judgment of outlawry was pronounced in 1855, and for 


all practical purposes it may be regarded as obsolete. On the 
other side of the border, however, outlawry still subsists as the 
condition resulting from sentence of fugitation which can be 
pronounced against a criminal only by the High Court of Justi- 
ciary on failure without just cause to obey a citation to appear 
before that Court. An outlaw in Scotland forfeits most of the 
legal rights he enjoyed as a free citizen. He cannot be a party 
to proceedings, a witness, or a juror, and he cannot invoke the 
protection of the law. If he is donounced asa “rebel” his move- 
ables escheat to the Crown, and if he remains a rebel for a year 
the profits -of his heritage are forfeited during his life to his 
superior, but it seems he can still. dispose of the fge of his herit- 
able estate. In England it will of course be remembered for- 


_ feiture and escheat for treason, felony, or felo de Se were abolish- 
ed by section 1 of the Forfeiture Act, 1870.—L.T., 1930, p. 207. 





The Law as to Blasphemy.—The Bill to abolish prosecutions 
for blasphemy has now been withdrawn by those responsible 
for it, following on the insistence of the Government on a new 
chuse, in effect on the lénes discussed and recommended in these 
columns, anta pp. 111-2. No person who, having been christen- 
ed, has become an agnostic ôr even a Unitarian can so much as 
express his views on feligion without offending against the 
strict wording of the Blasphemy Act of 1697, and, “indeed, it is 
open to question whether certain Bishops have not so offended. 
It was stated in°Bowman v. Secular Society, Ltd., (1917) A.C. 
406, that no prosecutions have ever been DA under the 
Act, the few undertaken having been based on the common law, 


which, as held in R. v. Carlile, (1819) 3 B. & Ald. 161 remain- 


ed unaffected by it. We may perhaps express our.regret that 
the promoters of. the Bill, who were given the opportunity for 
the? repeal of the out-of-date law which they disliked, have Ne 
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it away because the Government wished to retain power to pre- 
vent the coarse and scurrilous.abuse and ridicute of religious 
belief, which, without legal remedy, may well lead to serious dis- 
order. The law against blasphemy is founded on a religious 
intolerance which may not be in accordance with*ouf views in 
the twentieth century, but the difference between the quiet and 
reasoned repudiation of orthodox faith, and rank abuse of it 
calculated to wound a believer’s deepest feelings, is very obvious. 
The amendment proposed by the Government would, as we point- 
edout in our previous note, haye covered such a case as that 
of Wise v. Dunning, (1902) 1 K.B. 167, in which it was estab- 
lished that a person who crudely ridicules the Roman Catholic: 
faith in a neighbour hood where Roman Catholics abound can be 
bound over in recognisances to be of good behaviour. Such a 
person, it may be added, places a considerable extra burden on 
the police forces which have to keep order at his meetings, and are! 
thus drawn off. from their important duties against cat burglars, 
motor bandits, and professional criminals generally, to the me 
of the ratepayers. —S.J., 1930, p. 160. 


“A Paradise for Advocates.” —This is the phrase recently 
employed by Mr. Charles E. Hughes, the new Chief Justice of 
the Suprgne Court of the United States, to describe the World 
Court at the Hague, of which, till lately, he was a distinguished’ 
member. That august tribunal was so described because counsel 
are there permitted to take as long as they please dn'the presenta- 
tion’ of their arguments, and are permitted to, perform their 
task. without interruption from the Bench. Judicial heckling is 
not to be commended, and we know that Bacon long ago declared 
that “an eee Judge is no well-tuned cymbal” ; but while 
a Court whose members sit absolutely passive and- give no indi- 
cation of the working of their minds may in a sense be called a 
paradise for the advocates who practise. before it, it 
by no means follows that it is" an ideal tribunal for 
arriving at a correct decision of the matter in dispute. 
A pregnant -question from the Bench has eften completely 
changed the tenor of an argument. If such a material,question 
arises in the mind of a Judge, and does not otherwise emerge, 
but is not -put to counsel, no answer can be presented, with, it 
may be, unfortunate results. There is much to be said in favour 
_of- the. principle underlying the picturesque phrase of Mr. Upjohn, 
SaNi in Rex y, Local Government Board, (1914) 1 K.B. 160, 
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193, as to “the bound and rebound of ideas ‘and arguments be- 
tween the Benth and the Bar.” —S.J., 1930, p. 175. 


CONTEMPORARY LEGAL LITERATURE, 


The article on “Contract for the benefit of third persons” by 
Mr. Arthur L. Corbin of Yale University in 46 L.Q.R., p. 12 is 
instructive and discusses the question in a new light. The rule 
that “no one but the parties to a contract can be bound by it or 
entitled under it” is now subject to several exceptions which 
practically tend to eat away the rule. Recently a Full Bench of 
the Madras High Court considered the question in a case where 
a sale-deed of immoveable property contained a provision reserv- 
ing a portion of the sale price for payment by the purchaser to 
the vendor’s creditor and the Bench took the conservative view 
that no trust was thereby created in the creditor’s favour. 
[Thirumulu Subbu Chetti v. Arunachalam Chettiar, (1929) 58 
M.L.J. 420 (F.B.).] 


The writer’s main attempt in this somewhat lengthy arti- 
cle is to point out that the exception to the rule above stated that 
to enable a third party to the contract to sue on it, one of the 
parties to the contract should be a trustee for the third party 
is nebulous in the extreme and whatever the traditional meaning 
of “trust” may be, the case-law has widened it so as to take in 
almost all the cases wherein a benefit is intended to be re- 
served for’ that third party. The writer notices some cases 
which continue the technical meaning of the term and endea- 
vours to distinguish them. The collection of the cases and the 
intelligent comment on them alone have induced us to summarise 
the article in some detail. 


eo: 


In the United States, the writer says, the m has now been 
settled in every State that under some circumstances two parties 
can by contract confer enforceable rights upon a third though 
it cannot be said the exact limits have been clearly established. 
It has been restated by the American Law Institute in the “Re- 
statement of the’ American Law of Contracts,” Ss. 135 and 136. 
S. 135 Says: “A gift promise in a contraet creates a duty of 
the promisor to the donee beneficiary to perform the, pro- 
mise; and the duty can be enforced by the beneficiary for his 
own benefit”; and S. 136 says: “A promise to discharge the 
prothisee’ s duty creates a duty of the promisor to the creditor 
beneficiary to perform the promise,” 
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With a view to examine the exact position of the tule in 
- England, the writer discusses the cases fromethe earliest times. 
The ,question really is whether there is any remedy allowed by 
law to enforce the contract between two other persons and if 
it can be enforced, -the form of the action to» be adopted need 
not matter. Courts have adopted several devices, like joining 
the parties to the contract as parties to the action, or suing in 
the name of a party to the contract, or treating the obligee as a 
. trustee for the third person but they are all mere devices to 
enforce a substantive right intended to be conferred on the third 
party. ; 

If the contracting parties expressly adopt the device of a 
trust, the problem becomes simple and. the writer’s attempt is to 
show that the device of a trust can be adopted and has been 
adopted by fiction even in cases where the contracting parties 
do not expressly adopt it. A donee beneficiary's ‘right was 
recognised so early as the seventeenth century and he was allow- 
ed to maintain assumpsit on the promise in several cases like 
Dutton ve Poole, (1677) 2 Lev. 210 (K.B.). Some years 
earlier Bourne v. Mason, (1669) 1 Vent. 6 (K.B.) decided to 
the contrary but there the third party was a creditor of the pro- 
misee and nota donee. Tweedle v. Atkinson, (1861) 1 B. & S. 
393 (Q.B».) decided two centuries later cannot be reconciled 
with Dutton v. Poole. In this case the respective fathers of a 
newly married couple had agreed to pay certain sums to the 
plaintiff, the young husband, But the husband’s right to en- 
force was negatived because of lack of privity. 


The Equity Courts, on the other hand, recognised the right 
in a contract beneficiary. In Tomlinson v. Gill, (1756) Ambler 
330, a creditor.of an estate successfully sued the administrator 
on a promise which he made to the*widow of thé deceased that 
if she consented to his appointment,as administratrix, he would 
pay off all the debts of the deceased. Lord Hardwicke held 
that the, creditor was the beneficiary of a trust of which the 
widow was the trustee. This conception of trust was brought, 
in to give to the third party a vinculum juris to the contract 
and combat the doctrine of lack of privity. In fact, it was 
straining the conception to make the widow a trustee for the 
creditors. ; ° 


In Gregory and Parker v. Williams, (1817) 3 Mer. 582 and 


Fletcher v. Fletcher, (1844) 4 Hare 67, this conception.of Lord 
Hardwicke is followed up though no trust was created, In 


e y 
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several cases like M’Fadden v. Jenkyns, (1842) 1 Phil. 153 and 
Paterson v. Murphy, (1853) 11 Har. 88, it has been held that 
a creditor can give an enforceable right to a third person by 
inerely directing his debtor to pay the debt to the third person 
or to make an investment for him,.the debtor assenting thereto. 
In some cases, e.g., Lamb v. Vice, 6 M. & W. 467, the Court used 
the concept: of a trust only for the purpose of enabling a third 
party for whose benefit the contract was made to recover dama- 
ges in a common law action for its breach. So also in Robert- 
Sön `y, Wait,.. (1853) 8 Exch. 299. ` On this principle corpora- 
tions have been held liable to pay debts incurred by its pro- 
moters. - Touche v. Metrapolitan Ry. W. Co., (1871) L.R, 6 Ch. 
671, was not followed by the Court of Common Pleas in 
Melhado v..Porto Alegre Ry. Co., L.R. 9 CP. 503, but the 
writer points out that since.the Judicature Act the. Touche case 
would supplant the Melhaldo case. (See also Drimmie: v. 
Davies, (1899) 1 Ir. Ch. 176). In Lloyds v. Harper, (1880) 16 
LED: 290;. citing Fomlitson's case and Lamb's case, Fry, J. 
stated that; “where a contract is made for the benefit and on be- 
half of a third person, there is an equity in that third person 
to sue on the contract and the person who has entered into the 
contract ‘may be treated as a trustee for the person for whose 
benefit it has been entered into”. On appeal it was confirmed 
and Lush, L.J., said: “... I consider it to be an “established 
rule of law that, where a contract is made with A for the*bene- 
fit of B, 4 can sue on the contract for the benefit of B and re- 
cover all that B could have recovered if the contract had been 
made with B himself”. The writer points out that it is a mere 
formality: to require that only the promisee can sue and not 
third parties when his right is to act as conduit pipe and hand it 
over to the third party. 
The writer next considers and distinguishes cases where 
on facts similar to Tomlinsonev. Gill the Courts refused to 
admit the existence of a trust. In Parsons v. Freeman, (1751) 
Ambler 115, where a mortgagor had conveyed to a, grantee 
ewho protnised to pay £90 to the mortgagee, Lord Hardwicke 
said: “It is an expsess contract to pay, and the representatives 
of. the mortgagor might maintain an action for the money; and 
se might the mortgagee oblige the, mortgagor to let him’ make 
use of his name to recover the money.” 
“In Dunlop Tyre Co. v. Selfridge, (1915) A.C. 847, though 
Viscount Haldane, L.C., said “In the law of England certain 
‘principles are. fundamental. One is that only a person who 
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is a party to a contract can sue on it. Our law khows nothing 
of a jus quesitum tertio arising by way ‘of contract” the 
writer points out that no English Law was therein reviewed and 
the problem discussed was the position of an undisclosed prin- 
cipal. A few years later came Les Affreteurs, etc. v. Walford, 
(1919) A.C. 801, where, following Robertson v. Wait, 8 Ix. 
299, the House of Lords held that on a promise made by the 
owners of a ship to the charterers to pay their broker a com- 
mission, the broker could recover. This shows that if one 
who was clearly intended to profit by the promised performance 
- sues in the promisee’s name or joins the promisee as co-plain- 
tiff he can recover. The writer points out that Tweedle v. Atkin- 
son, 1 B. & S. 393, is a case decided when the narrow common 
law rule applied and distinguishes Dunlop Tyre Co.’s case as a 
case where the plaintiff did not join the promisee as a co-plain- 
tiff and apparently made no argument that the promisee was a 
trustee. 


In several cases in the Law of Insurance, S. 11 of the 
Married Women’s Property Act, 1882, was applied to eke out 
a trust (see Cleaver v. Mutual Reserve, etc., Association, 
(1892) 1 Q.B. 147, Ioakimidis v. Hartcup, (1925) Ch. 
403.) But the decision I” re Ettgelbach’s Estate, (1924) 2 Ch. 
"348, the weiter argues, is in conflict with these two cases and 
with ¢he Walford decision. The writer points out that the 
learned Judges there gave the term “trustee” its narrow tradi- 
tional meaning, for otherwise the earlier portion of the state- 
ment at pp. 355-356 that “the father entered into this contract 
in his.own name and on his own behalf” will be irreconcilable 
with “but for the benefit of the daughter.” Walford’s case and 
Tamlthsos case must be taken to have widened the meaning 
of the term “trustee,” for otherwise there is nothing strictly held 
in trust by the promisor. So also Lloyds v. Harper. S. 11 
of the Married Women’s Property ‘Act is a statutory recogni- 
tion of this widened “trust” concept, which merely implies. a 
fictional trust to enable the beneficiary to obtain performance 
of the promise made by the promisor. : 


The writer points out in conclusion tlfat the expansion of 
the trust concept to include cases discussed above is*an instance 
of the growth of law by fiction and that the time is come when 
it must be recognised by independent judicial minds openly 
and stated in terms that will no longer mislead Judges or 
mystify lawyers. ‘ 
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The system of empanelling a jury to present to the Judge 
the views of reas®nable men of the world has been in existence 
from very old times, and in recent times instances are not want- 
ing when what the jury consider reasonable is upset by a supe- 
rior tribunal. To that extent the Judge acts as a “super jury- 
man” judging the reasonableness of the jury’s verdict through 
the measure of his own reasonableness. As Prof. C.K. Allen 
points out in his article “The Judge as man of the world” in 
April, 1930, Law Quarterly Review, the Judges do bring to bear 
in deciding problems arising before them their own views as ‘men 
of the world’ and in Tolley v. Fry, (1930) 1 K.B. 467, Scrutton, 
L.J., differs from the majority of the Court of Appeal by applying 
his knowledge as a man of the world. While the other Lords 
Justices found there was no evidence to support the finding of 
the jury, Scrutton, L.J., supplemented it by the fact known to 
the average man that advertising agents pay commendations to 
persons whose names they seek to use in their advertisements. 


The Professor really takes this topic to discuss Tolley v. 
Fry, (1930) 1 K.B. 467; Watt v. Longsdon, (1930) 1 K.B. 
130 and Cassidy v. Daily Mirror Newspapers, Ltd., (1929) 2 
K.B. 331. In all the three cases the difference gi opinion 
between the Judges is marked. These cases typify the “diffi- 
culties of the Judge as a ‘super juryman’. ” There can be no 
gainsaying the fact that the formula “what a reasonable man 
would reasonably infer from the words” in actions of libel 
finally resolves itself into what a Judge infers from the words 
and that is largely a question of personal equation. 

BOOK REVIEWS. 

THE PRINCIPLES OF THE LAW oF CONTRACT (in British 
Indig), by Me N. Kanjilak M.A., LL.B. (Cantab). Printed at 
The Art Press, 31, Central Avenue, Calcutta. Price Rs. 10. 

Considering the few books on the Indian Contract Act which 
are really of use to the student of law, this publication will be 
, greatly appreciated. Perhaps with the exception of orle or two 
” instances where ‘there had been a real endeavour made by the 
commentators to provide in a succinct and clear form the bearings 
of the Indiån Act on the English Law of Contracts in order to 
ehable the readers to understand the former well, there is no 
other book quite so carefully prepared as this one. The deci- 
sions under the various sections are produced here up to date and 
there may be no want felt by the reader in. gaining a sound 
knowledge. Especially the’ chapters on Agent and Principal, 
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Breach of Contract, and Sale of Goods deserve our attention, in. 
no little measure, for their lucid expositions. Tleere is no doubt 
this book will attract all and more so those who are constantly 
in touch with the commercial law of the land. —K.C. 
J —_—_ 6 
MEMORANDUM OF THE MADRAS PANEL OF LAWYERS, Print- 
ed at Thompson & Co., Madras, i 5 
The Panel of Lawyers is an institution which has been in 
existence under the auspices of the Social Service League for 
the last three years and we are glad to note from the Memoran- 
dum presented by the Panel, that it has been doing very useful 
work during those years and what is particularly gratifying is 
that its work has been expanding instead of contracting as is 
unfortunately the case with most of the institutions in this 
country. The object of the institution is to render free legal aid 
to poor workmen who have become victims to accidents. A 
large number of people whom the Workmen’s Compensation Act 
is intended to benefit are ignorant of the provisions of the Act 
or for the matter of that even that there is such a thing as the 
Workmen’s Compensation Act and even of those that know, 
good many are unable owing to their great poverty to prosecute 
their undoubted claims for compensation under the Act. Free 
legal aid to the poor is well known in England and there is no 
reason why it should not be so in this country also. In fact it is 
one of the ways in which the profession can redeem the odium 
of commercialism attaching to it. There are many other direc- 
tions in which an institution like this can function to the great 
advantage of society but to achieve this object it is essential that 
the institution should be better organised and shéuld, in addition, 
have judicial recognition. We congratulate Mr. K. V. Sesha 
Aiyangar and his collaborators on the beginning that they have 
made in a good cause and we trust and Rope that it might expahd 
its usefulness further and further in the years to come and become 
one of the recognised institutions in the service of the poor of 
this country. We need not specially-say that the aid rendered 
is absolutely free and that it has to be so to keep it free, even in 
the remotest degree, from the suspicion of soliciting. | i 


|... Tar Court-Fees Act, by R. Satyamurti Aiyar, M.A; M.L. 

Published by V. S. N. Chari & Co., Madras. Price Rs. 6 
This is a useful book. The author has in general content- 

ed himself’ with a statement of the law as found in decided cases 


but such occasional criticisms as he has indulged in show his*capa- 
city for original comment as well. Thus the discussion: con- 


U 


156 THE: a LAW. JOURNAL, : [ VoL.’ 


tained at pages 146 to 153 of the book as to ‘what constitutes a 
“fractional share” in an estate and the criticism of the decision 
of the Madras High Court in Subramatia Atyar v. Rama Aryar, 
(1928) 54 M.L.J. 67, are full of interest, though it is difficult to 
agree with the*author that that decision requires reconsideration. 
But what impresses the reader most is the method the writer has 
adopted. To avoid confusion he has incorporated in the sec- 
tions the amendments of the various provincial legislatures. The 
annotations which are very exhaustive have been arranged under 
suitable paragraph headings in bold types. The case-law 1s 
rendered copious by reason of decisions reported in private law 
journals also being incorporated, and whenever there is a conflict 
of decisions the cases are dealt with High Court by High Court. 
The appendices which are twenty in number give a variety of 
useful information. 2 ae 
The utility of the book would however have been greater if 
only the author had made an attempt to select cases and draw. 
pointed attention to the more important of them. Thus the 
references and the less important cases could well have been 
| e 
given at the bottom of the page. The cross references could 
also have been given more completely. “It is further regrettable 
that the author has in several cases chosen to give references 
to the least authoritative of the law journals. To, illustrate this 
we may refer to the citation of the case in Rajagopala Naidu v. 
Ramasubramania Aiyar, (1923) 1.L.R. 46 Mad. 782: 45 M. 
L.J. 274 (F.B.). This case which deals with the value of a 
temple for purposes of: Court-fees has been referred to in the 
book at three different places but the reference to the authorised 
reports has not been given anywhere, nor is it indicated that the 
decision is that of a Full Bench. We may also mention that 
typographical errors are by no means uncommon. Several of 
these defects might be attributable to the fact that the book is in 
its first edition, but there isereally no excuse for the .author’s 
omission to refer to several recent decisions. ‘Thus three. very 
important cases reported ih 1.L.R. 2 Patna have been left un- 


‘noticed. — The.'references” are, Ram Sekhar v. Sheonandat, 


“eji YG 


LLR. 2 Pat: 198, Ramcharán Singh-v. Sheó:Dutta, LL-R2 
Pat, 260, and, Ranjit Sahi, x, Me äülyi Muhammad Qasim, I.L.R. 
2 Pat, 432. khe decisión of: our own Hist Cõürtin Aruna- 

B een A eth. a oS e ee a A haan 
chala Chgtty,v- > abapathi Chet, LER 41 Mad. 24 Shhas- been 
similarly Gage oke ANG Tor A book yiblidhed in-1930/there 
iseng reason, why refgretic® has tiot been Tade tothe ecision’ of 
the.Calgutta, Hugh Court in Iyon Prasaarsinghne Fogendia: Sart 
Ray, (1929) TIB 36 Cal. 188" which thw only direct decision 

u 
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on the point it deals with.. Despite all these defects we have no 


doubt.that the book will be useful as well to theepractitioners as 


to the judiciary —B.V.V, 


THe HINDU Law QUARTERLY, Vol. I, Pare I. Published 
by- P. B. Gajendragadkar, M.A., LL.B., T Bombay. 
This is a high class legal ‘periodical started under distin” 
guished z auspices dealing with topics of Hindu Law. The articles 
that have appeared are of abiding interest and exhibit great ori- 
ginality and research. They are such as to be useful not merely to 
the lawyer but to the jurist. The objects of the journal can be 
best stated in the language of the editors themselves. “The 
Quarterly will discuss problems both of research and reform 
related to Hindu Law; will edit original Sanskrit texts which 
are not published hitherto or have become unavailable; and will 
publish translations of important Sanskrit works that have not 
been translated before. The Quarterly will respectfully com- 
ment on, or criticise, if necessary, the administration of Hindu 
Law as represented by judicial pronouncements relating to ques- 
tions of Hindu Law and lastly, it will help all legi- 
timate attempts at reforming Hindu Law by formulating 
proposals or bills for legislation with that object, and by exa- 
mining similar proposals or bills introduced in any of the Indian 
Legislatures.” We have every hope that the future issues of 
the Journal will maintain the high level of the articles that have 
appeared in the issue that we have received. We may perhaps 
be permitted to suggest that the portion relating to the recent 
rulings on Hindu Law may be devoted to the notes on the deci- 
sions and not merely to the statements of the points laid down 
therein. We hope that the Journal will have a most useful and 
prosperous career which it so richly deserves. 
: e ê ® 
A GUIDE TO THE ADMINISTRATIQN OF CRIMINAL JUSTICE 
IN British INDIA, by Durga Charan Singh, Advocate, High 
Court, Allahabad. ° Printed at Ds sA lanang Law Journal 
Press. Price’ Rs. 8.. a E 
“This book givés in a lie aie form all the: information 
needed for the proper conduct and disposal of a criminal. gase 
AAF- Also “A smbthotfised* view of thel adjective: law ewhith will be 


faliga e iff Alt Aviatters ‘relating ‘to! the träl nd senguiry iof À 


Gintinal agés liñ ‘British India? }Phetboukcis divided into 19 
parts and “there are 10 appendices. ‘giving useful infosmiatign,on 
cognate subjects. The object-of-the work is that it shotild be 


a guide to junior officers, ;young, Jawyers and the prosecuting 
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staff of the Police Department. The usefulness of the book has 
also been testified to in the Foreword to the work contributed by 
Mr. Justice Boys of the Allahabad High Court. 


PrINCIPL¥S OF HINDU Law, by K. K. vagy Solicitor, 
Bombay, 1930. Price Rs. 4. 

“This is the third edition of “The Principles of Hindu Law” 
intended mainly for law students which has appeared in a revis- 
ed and enlarged form.. The important decisions up to date and 
all the modifications effected by legislation with full texts of the 
Acts of .1928 and 1929 for modifying the Hindu Law. including 
the Child Marriage Restraint Act and abstracts of bills pending 
before the Indian Legislatures have been given in the book by 
the learned author. We have no doubt that this edition will 
maintain the usefulness of its predecessors. . 


THE ANEH OF PROPERTY ACT AS AMENDED UP. TO 
DATE, by Mr. R. Satyamurti Aiyar, M.A., M.L., of the Madras- 
Judicial Service. Price Rs. 1-8-0. 

Consequent on the radical changes effected oñ the Law of 
Transfer by the recent amending Acts various publications have 
appeared on the Act as amended. The publication under re- 
view gives the Act of 1882 with the amendments incorporated 
in their proper places without giving the older “and amended 
sections in parallel columns. We think that the publication of 
the text of the Act in its final form with the introduction and 
setting out the changes will be found useful. 


_ Tre TRANSFER OF PROPERTY ACT AS AMENDED UP TO DATE, 
by B. D. Gupta, Meerut, 1930. 

“This is’ another publication of the character of the book 

noticed abdve. One fe&ture of the book is that the changes 


in the enactments are smarked in thick black line or are 


underlined; 


THE Privy CoUNCIL REFERENCER, by K . N. Annaji Ras 
193Q Published by T. B. R. Row, Mount Road, Madia 


Price As. 8. 
“ We are si to E TA the receipt vf the Privy Coun- 


i cil ‘Referencer, 1811 to 1930, which is a digest of cases. decided 


by the Judicial Committee of the Privy Council by Mr. K. N. 
 Annaji Rao; B.A., B.L., Advocate. f E 
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NOTES OF INDIAN CASES. 


IXING-EMPEROR v. DEROO SINGH, I.L.R. 8 Pat. 496. 


What is the proper view-point from which an appeal against 
an acquittal under section 417 of the Criminal Procedure Code 
should be looked at? This judgment deals with the principles 
that ought to guide the Court in such cases. It is true that 
there are po statutory distinctions between an appeal against 
an acquittal and one froma conviction. In both cases the Appel- 
late Court is competent to investigate questions of fact and there 
is no difference in the matter of proof of guilt as regards the 
rules of evidence. Still it is well established that a case for 
interference in an appeal against acquittal is not made out 
merely by pointing out that the finding of the Trial Court is 
wrong on the evidence and unreasonable in the opinion of the 
Appellate Court. Straight, J., held in Empress of India v. Gaya- 
din," that so far as questions of fact are concerned interference 
is justified only in those cases where through incompetence, 
stupidity or perversity of a subordinate tribunal, such unreason- 
able or distorted conclusions have been drawn from the, evi- 
dence as to produce miscarriage of justice. In Deputy Legal 
Remembrancer of Bengal v. Amsilya Dwan? it was held that “in 
appeal from an acquittal the Judges should not interfere unless the 
judgment of the Court below is wrong and perverse or without 
jurisdiction and based upon obvious errors in procedure.” These 
observations are based on sound principles and it is no eanswer 
to say that the statute law does not contain any special rules. 
It'is familiar law that in several other cognate matters Courts 
of law are guided by. well-established principles based on general 
considerations of criminal jurisprudence though statutorily no 


1. (1882) I.L.R. 4 A. 148. 2. (1914) 18 C.W.N.° 666. 
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warrant is available in the language of the enactments, as for 
instance, in the case of the well-known rule as to the testimony of 
accomplices. In civil cases, Courts have laid down general prin- 
ciples limiting the extent of interference in-appeals as to costs 
and other discretionary matters. Even as regards matters 
left to the discretion of Courts to be exercised having regard to 


all the circumstances of the cases, the Privy Council have recog- 
_ nised that there may be a general and well-established rule of 


practice as to how the discretion should ordinarily be exercised. 
See, for instance, the decision in Brij Indar Singh v. Kanshi 
Ram.1 There is nothing illegal in Courts laying down general 
principles as to the proper perspective from which such excep- 
tional cases as appeals from acquittals should be viewed, al- 
though the statute is silent as regards the same. This judg- 
ment is valuable in so far as it examines and reiterates the 
Court’s duty to bear those general principles in mind in deal- 
ing with appeals from acquittals under S. 417, Criminal Pro- 
cedure Code. : 





L. P. E. PUGH v. ASHUTOSE SEN, L.R. 56 LA. 93: LL.R. 
8 Pat. 516: 56 M.L.J..517 (P.C.). 


This is an important decision of the Judicial Confmittee. 
On the question of limitation their Lordships hold that Art. 48 
is not confined to cases of “dishonest conversion” alone but that 
all cases of convérsion whether “dishonest or not” is included 
in the said Articlee They agree with the judgment of the Patna 
High Court in Lodna Colliery Co. v. Bepin Behary Bose.’ 
The contrary view of the Calcutta High Court in Panna Lal 
Ghose v. Adgai Coal Co.*is no longer law. It may be noted 
that the judgment incidentally lays down that a Court of Law 
is. bound to read.the Articfe without the commas inserted in the 
print. There has been some difference of opinion on the ques- 
tion. how far punctuation can be relied on in construing Acts 
of the Indian Legislature. In Maharani of Burdwan v. Krishna 
Kamiti Dasi the Privy Council remarked that it was an error 
to rely on punctuation in construing the Act of,the Legislature. 
tn England the generally accepted rule is that punctuation 








“1, (1917) L.R. 4 I.A. 218: I.L.R. 45 C. 94: 33 M.L.J. 484 (P.C.). 


2. (1920). 55 I.C. 113. 3, A.I.R. 1927 C. 117. 
4. (1887) E.R. 14 L.A. 30: I.L.R. 14 C. 365 (P.C.). 
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could not be regarded in interpreting Acts of Parliament. | The 
origin of this rule was due to the fact that no punttuation appear- 
ed in the Acts on the rolls of Parliament. However, since 1840, 
, punctuation has been inserted. Nevertheless the old rule 
appears to survive in England. See Duke of*Devotshire v. 


O’Comnor.* The question has been mooted whether the same 


rule is applicable to Indian Statutes as well. As pointed out by 
the Bombay High Court in Taylor v. Bleach’ the observation of 
the Privy Council in Maharani of Burdwat’s case related to the 
construction of an old Regulation (VIII of 1819) and the dictum 
‘need not be taken to be applicable in the construction of more 
recent Acts of the Indian Legislature as punctuation is found in 
the authentic copies of these Acts. In The Secretary of State 
for India in Council v. Kalekhan* a similar doubt was raised by 
Justice Sundara Aiyar as regards, construction of Indian Statutes. 
No reference, however, seems to have been made to the dictum 
in Maharani of Burdwan’ s case. Reference may also be made 
in this connection to the observations of the Allahabad High 
Court in Edward Caston v. L. H. CaSton.* It must be taken 
that their Lordships have by this judgment affirmed the view 
that commas are no part of the statute and that punctuation 
should be disregarded in Indian Statutes as well. - | 


The jud@ment of their Lordships is also noteworthy for 
the view that the appellant not having been shown to have been 
a joint tortfeasor, could not be made liable for the value of 
the coal not shown to have been “converted” by him. The 
fact that he was a lessor and that his under-lessee “converted” 
the coal cannot by itself make him out a joins tortfeasor. In 
fact, as their Lordships point out, he was not really a lessor. 
The true position was he was merely an assignor of the lease 
in his favour. What was termed aw underlease was in law 
merely an assignment of the term as there was no sub-term 
created nor was there any reversion éxpectant on a sub-term. 
Tt was on the other hand a grant of, the whole of his interest 
by a conveyance. Even if he was strictly a lessor who had 
given a sub-lease, the mere receipt of the royalty by him was 
no evidence of his being a joint tortfeasor, a& the royalty that 
was received was.mot shown to have been in respect of the coal 


that was unlawfully appropriated from the trespassed portion. » 


-rne : 





Jk (1890) 24 Q.B.D. 468. 2. (1914) 27 I.C. 494, 
3. (1912) I.L.R. 37 M. 113: 23 M.L.J. 181. 
4. (1900) I.L.R. 22 A. 270 (F.B.). 
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SRIMATHI SABITRI THAKURAIN wv. F. A. Savi, LL.R. 8 


Pat. 528. 


An order under O. 23, R. 3, Civil Procedure Code, is 
appealable under O. 43 and such a right of appeal cannot be 
taken away merely because an order recording a compromise 


“is followed by a decree in terms thereof. In such cases where 


the Court overruling a contention that there was no lawful 
compromise records it and passes a decree in terms of it so far 
as it relates to the suit, the party is entitled to prefer an appeal 
against the order recording the compromise. If he succeeds, 
the decree based on the compromise is ipso facto vacated. The 
analogy drawn by the Calcutta High Court. between appeals 
against preliminary and final decrees and the order under O. 23, 
R. 3 and the decree following on it is not in point. The con- 
trary view is clearly against the terms of the statute and there 


is no principle in it either. In fact even as regards the preli- 


minary and final decrees the Madras High Court holds a view 
opposed to that of the Calcutta High Court. In such cases it is 
open to doubt if the decree is appealable as it isereally a con- 
sent decree. The proper way of agitating a disputed compro- 
mise is to oppose its being recorded under O. 23, R. 3 and to 


prefer an appeal against any order under it. 
r - , @ 


i 
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- BAÐAL CHANDRA PORHEL v.. SRIKRISHNA. De Naa, -LL.R. 
56 Cal. 588. | I. 

In. this case, .a suit for Rs. 870 instituted in a 
Court of -Small Causes which had jurisdiction up to 
Rs. 1,000 was transferred by the ordet of the Dis- 
trict Judge, passed on the. consent -of- the parties, go 
the Court of a District Munsif who was invested with small 
causes powers only up to Rs. 250 and the question was whether 
the decision. of the District Munsif was appealable as a decree 
passed in his ordinary original jurisdiction and the learned Judges 
have.answered it in the negative. - The-result would have been the 
same either on the application of S. 24-.(4) of:the Civil Procedure 
Code or of the principle of the decision in Sankaraiarayana 

Pillar v. Ramaswanual vee which the learned Judges have 
stove 

But for the consent of the nari to the gaden of transfer by 
the District Judge, more difficult questions as to the power of the 
District Court or the High Court to transfer-a Small -Causes 
suit of a-higher valuation to.a Court which has no power to 
try it on the small causes side but only has jurisdiction to try 
“it. on. its original side, would have arisen.’ The question arose 
directly in Murugesa Mudaliar v. Venkatakesavalu Chetty? and 
was answqed by. a single Judge of the Madras High Court, 
negatyving.the existence of such a power. The view of the 
learned Judge that a small causes suit. can be transferred only 
to another Court vested with small causes powers up to thé 
amount in suit would seem to render meaningless the provisions 
of section 24 (4) of the Civil Procedure Code by which a Court 
trying a suit so transferred is “deemed” to be a Court of Small 
Causes. It is needless to point out that when anything is “deem- 
ed’’.to be something else, it is to be treated as that something 
else with the attendant consequences, but is not that something 
else. Cf. per Cave, J., in R. v. Nogfolk County Council. One prac- 
tical difficulty is pointed out in the way of construing the power 
of transfer in wider terms, as thereby a Small Causes suit may 
be transferred to an inexperienced judicial officer whose deci- 
sion if, the suit had been on an original sujt.would beeappeal- 
able, as the Local Government or the High Court had not entrust- 
ed him with the exercise of the summary powers as a Court 
` invested with Small Causes jurisdiction to the amount in dis- 
pee in the suit. The advisability of transferring the suit to such 


K 1922) LLR. 47 M. 39:44 M.LJ. 258. "2. (1929) 56 M.L.J. 649. 
3. (1891) 60 L.J. Q-B. 379 at 380. 
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an officer may be a matter which in particular cases may affect 
the discretion of the District Judge or the High Court;. but it. 
need not necessarily go-to the jurisdiction to transfer the suit 
to him, provided he is competent to try that suit and even 
more complicated suits on the original side. The competency 
referred to. by the learned Judge under section 24 (1) of the 
Civil, Procedure Code is sufficiently satisfied by the transferee 
Court possessing the competency whether on the Original or on 
the Small Causes side. It may be noticed in this connection, that 
for the purpose of res judicata under section 11 of the Civil Pro- 
cedure Code, the decision of a suit on the original side of a Court 
has-been held to be the decision of a Court “competent to try” 
a subsequent Small Causes suit instituted on the Small Causes 
side and thus bar the trial of the later suit or issue in the later 
Small Causes Court suit. See Raja Simhadri Appa Row v. 
Ramachandrudut and Sellam Atyangar v. Veerappa Chetty.’ 

This can only be on the footing the Court trying the original 


“suit on its original side, provided it has the requisite pecuniary 


jurisdiction, is a Court competent to try the suit which has 
been instituted later in the Small Causes Court. The view sug- 
gested by us as to the power of transfer under section 24 (1) 
of the Civil Procedure Code has been assumed to be correct 
in the decisions referred to by the learned Judge himself i in his 
judgment and seems to be consistent with practice. Fora eiuller 


discussion of the question, reference may be made to the article 
in 57 M.L.J. 111 aan 


mae 


RaGHo v. ZAGA Exona, 1.L.R. 53 Bom. 419. 


vo elt is somewhat unfogtunate that there should be at the 


present day any uncertainty in the law as to the limits of a 
‘guardian’s powers of aliehation regarding his ward’s proper- 
ties, as the question is supposed to have heen settled as early as 
1856 - in Hhitoomanpersaud Panday v. Musummat Babooee 


“Mumnray Koonwerjee.’ As is well kriown, their Lordships of the 


“Privy Council late» down in that case, that necessity or bénefit 
‘to the estate would validate an alienation by the guardian. The 
same test has been extended to cases of alienations by qualified h 





4, (1902) I.L.R. 27 M. 63: 13 M.L.J. 23. 
- 5. (1915) M.W.N. 605: 30 1.C. 522, 
; 6. (1856) 6 M.I.A. 393. 
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“owners, managers Of joint families and shebaits. As there has 
been, sometimes, some misunderstanding as to the meaning of 
the term “necessity, as only comprising cases which involve 
actual compulsion, ıt may be useful.to guote what was laid 
down by their Lordships of the Privy Counc.l as ta the meaning 
of that term in Ramsumran Prasad v. Shyam Kumari, “lt 
should be observed in limine that the word ‘necessity,’ when 
used in tius connection, has a somewhat special, almost technical, 
meaning. A widow can alienate if there are no other 
means available for the obligatory ceremonies to secure the repose 
of the soul of her husband. A holder of a Hindu woman's 
estate can in some circumstances alienate immoveable property to 
pay the last owner’s debts, or (if there is no other available source 
of supply) for her own or infant-children’s maintenance. 
Necessity does not mean actual compulsion, but the kind of pres- 
sure which the law recognizes as serious and sufficient.” After 
this definition of the term by the h‘ghest tribunal, it can no 
longer be restricted to.cases of actual compulsion. 


Coming ġo the second class of cases, t.c., those which are 
beneficial to the estate, there has been a great diversity of judi- 
cial opinion. In Humooma"persaud’s case their Lordships 
referred to a prudent owner’s beneficial acts regarding his pro~ 
perty as bindirg on the estate of the ward. This statement was 
specificalay followed by the Privy Council in Palamappa Chetty 
v. Sreemath- Devasikamony, where their Lordships expressly 
stated that they did not attempt to define the expression though 
they gave a few instances of some obviously bengficial purposes. 
It is somewhat strange that from this latter statement itself, a 
definition of the term “benefit” has been discovered. Indeed 
some learned Judges went to the length of saying that “benefit” 
to the estate as a separate category can no longer Support qn 
alienation by a manager or a guardian after the decision in 
Palaniappa Chetty v. Srecniaih: devasikamony Pandara Sari- 
nadi? See for example Doratsanu Atyar’v. Venkatarama 
Aiyar® and Vishnu v. Ram Chandra.* “With great respect to the 
learned Judges, this view seems to go against the very decision 
of the Privy Council on which they rely. In seme other oases, 
including the one under notice, a definition of the teryn “bene- 
fit” has ‘been formulated confining it to “defensive acts” bene- 


-m e emah — kaaran 
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1. (1922) L.R. 49 J.A. 342: 1.L.R. 1 Pat. 741 at 745: 4 M.L.J. 751 (D.C). 
2. (1917) I.L.R..40 M. 709: 33 M.L.J. 1 (P-C.). ; 
3. (1920) 13 L.W. 618. - 4. (1923) 25 Bom. L.R. 508. 
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ficial to the estate. We venture.to think that there is no warrant 
for this rest®iction in the significance of the term in any of 
the Privy Council judgments referred to above and which are 
really the only ones on which reliance has been placed for this 
view. ` It is turious that Mr. Justice Patkar refers to the cases 
in Allahabad which started this idea of “beneficial acts” being 
only of a defensive nature but does not refer to the Full Bench 
case in Jagat Narain v. Mathura Das," where those cases have 
been authoritatively overruled on a careful review and it 
has been held that a beneficial act need not necessarily be of a 
defensive nature: If the learned Judge meant ‘to lay down 
that a sale of an unproductive land of a minor by his guardian 
to buy valuable lands nearer at hand, would not binding on the 
minor, it 1s opposed to the Full Bench decision of the Allahabad 
High Court referred to above and the decision in Mahalaks!- 
mamma v. Raniaswanu,’ where all the cases of the Madras 
High Court and the Privy Council up to that date were con- 
s‘dered. As regards the text of the Mitakshara referred to 
hy Mr. Justice Patkar in the case under notice, the learned Judge 
recognises that if has no direct application, to ‘the case of a 
guardian. Even otherwise, it is far from being . clear in its 
language. Further it would seem to authorise any adult 
member of a joint family, not necessarily the manager, to alie- 
nate the joint family properties when the conditions there men- 
tioned exist, a view which cannot be accepted in its entirety, 
at the present day. 


e e 
. e 
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: 1. (1928) I.L.R. 50 A. 969 (F.B.). 


2. (1926) 50 M.L.J. 651. 
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JWALADUTT R. PILLANI v. BANSILAL MOfILAL, I.L.R. 53 
Bom. 414: 56 M.L.J. 739 (P.C.). 


But for the fact that this decision has been pronounced by 
the Judicial Committee and the question is no longer open for 
discussion, one would be tempted to question the authority oê 
Chundee Churn Dutt v. Eduljee Cowasjee Bijnee* that in cases 
of dissolution of a partnership or retirement of a member of a 
partnership from the firm, an old customer would require a 
different kind of notice from a new customer regarding the dis- 
solution or retirement under section 264 of the Indian Contract 
Act. Indeed, their Lordships themselves have recognised this 
and have rested their decision on the rule of stare decisis, as 
the wording of the section has been held by their Lordships to 
be ambiguous. Mr. Justice Beaman in Gorto v. Vallabhdas? 
observed that the Calcutta decision proceeded exclusively on 
the English Law rather than on the language of the section of 
the Indian Act. Sir Frederick Pollock and Sir Dinshaw Mulla 
in their commentary on the Act have given expression to a 
similar view that the terms of the Act were intended to do 
away with the distinction recognised in England regard- 
ing the ‘notice ‘required in the case of old and new cus- 
tomers befoge exempting retired members of partnerships for 
subsequent dealings. But the decision in Chitndée Churn Dutt v. 
Eduljce Cowasjee Bijnee* has been followed and acquiesced i in in 
a number of decisions of the various High Courts in India. See 
Enayatulla Sahib.v. J. N. Roy & Co.’ Jwaladutt Pillani v. 
Bansilal M odilal” and Ezekiel Moses v. Russa Engineering 
Works, Lid.” and it has not been expressly dissented from in 
any reported decision. Under these circumstances, the rule of 
stare decisis has a direct application to the present case. Reger- 
~ ence may be made in this connection to the exhaustive survey of 
the limits of the rule in cases of «onstruction of statutes by the 
House of Lords in Bourne v. Keane,’ and it may be mentioned 
that the present case falls rather under the rule than under its 
exceptions as expounded by their Lordships. Other grounds such 
as commercial expediency referred to by the Privy Council 
necessarily go into the background and only tend to support the 
Nn arrived at on the basis of stare decisis. . 


—— ot aaant 








ee eo ee ana 





ba TAN 


1. (1882) I.L.R. 8 C. 678. 2. (1915) 17 Bom. L.R. 762. 
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Attar BEGAM v. BRIJ NARAIN, 1.L.R. 51 All. 612. 


In th’s case the main question involved was whether the 
allowance known as Kharcl-i-pattdan made by the husband to 
the wife under an agreement was assignable. The payment 
Was- charged on cern immoveable property. It was not ex- 
pressed to be alienable or- heritable. Having regard to the nature 
of the allowance—that it was intended for the daily expenses 
of -the wife,-such as betel and etc—their Lordships held that it 
was a personal right and not assignable. Their Lordships hold 
following Tara Sundari Debi v. Saroda Charan Banerjee? 
that the fact that it was charged on land made no difference in 
the matter. If the allowance is charged and heritable, then it 
could not be held to be personal. 


N ” 


DASAMI SAHU v. PARAM SHAMESHWAR, LL.R. 51 All. 
621. 


-- When once there is a valid dedication of property for reli- 


gious or charitable purposes, the donor can no longer revoke 


it. If it was a private or family trust, he may perhaps revoke 


_ it with the consent of all the existing members of the family 
including apparently, the female members. That aspect of the 


case is not referred to in the case but that was possibly because 
there were other members of the family besides the donor and 
his mother. No mutation of names in the revenue papers fol- 
lowed but the grantor and the mother who had been constituted 
shebait, mortgaged the property purporting to be for. the pur- 
poses of the idols. Subsequently they entered into a deed of 
revocation and the donor continued in possession dealing with 
the*propertyeas his own fer over twelve years. Their Lordships . 
held that the mere fact that mutation of names had not followed 
was not conclusive and in the absence of evidence to show that the 
deed was nominal, it , should be given effect to and 
could not be revoked. Their Lordships, however, upheld the 
claim of the mfortgagee from the donor on the ground that the 
donot was in POssession adversely against the trust for over 
12 years “after the deed of revocation. That there could he 
° adverse possession against the idols is clear from Jagadindra 
Nath Roy v. Hemanta Kumara Debi? Chittar Mal v. Pandw Lal 


— matia aaa aan 
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and Damodar Das. v. Lakhan Das.’ But the only point of doubt 
is—whether the case was not one to which S. 10 would apply 
in which case the alienation by the mother being apparently 
for no consideration there would not be any question of limita- 
tion. This aspect of the case again is not referred to. If the, 
case 1s not one to which section 10 would apply (the recent 
amendments of the Limitation Act being out of the question) 
the property being vested in the idols, then probably the con- 
clusion is right as the alienation is not a lease so as to attract 
ihe application of Vidya Varuthi v. Balusami, but an out and 
oüt revocation of the dedication. The fact that under the deed 
of endowment the donor had reserved to himself the right to 
intervené in case of mismanagement did not, according to their 
Lordships’ affect the situation. In this case, it does not appear 
that the trustee, the mother, was dead at the time of the suit so 
that the further complication introduced by some cases that the 
succeeding trustee has a fresh cause of action was not involved 


in the case. ` 
e 


SUBRAMANIA CHETTIAR v: SUBRAMANIA MUDALIAR, I.L.R. 
52 Mad. 540% 57 M.L.J. 1 (P.C.). 


In this case their Lordships re-affirm the proposition laid 
down in Setwrattam Atyar’s case? and subsequently in Naina 
Pillar’s case“ that the burden of proving permanent occupancy 
in land held on ryotwari patta is on the tenant ‘and they further 
hold that the burden is not discharged by the latter showing 
that he was in undisturbed possession for a long period at a more 
or less uniform rent. There were certain alienations in the 
case which their Lordships recognise would have been valuable 
evidence in establishing the right, if.they had been made for 
over a long period but no weight could be attached to them as 
they were of comparatively recent date and of such a kind as 
would not involve change of tenancy which should necessarily 


come to the notice of the landlord. aid ` 


te wanan ala 


1. (1910)eL.R. 37 I.A. 147: LLR. 37°C. 885: 20 M.L J. 624 (P.C.). 
2. (1921) L.R. 48 I.A. 302: I.L.R, 44 M. 831: 41 M.L.J. 346 (P.C). 
3. (1919) L.R. 47 I.A. 76: LL.R. 43 M. 567: 38 M.L.J. 476 (P.C). 
4, (1923) L.R. 51 I.A. 83: I.L.R. 47 M. 337: 46 M.L.J. 546 (P.C.). 
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BOMMADEWARA NAGANNA NAIDU .v, YELAMANCHILI 
PITCHAYYA, I.L.R. 52 Mad. 797: 57 M.L.J. 654. (P.C.). 


The main guestion that arose in this case was as to the 
application of S. 12 of the Estates Land Act. The question arose 
sihis way: under a lease deed for a term the right in the trees in the 
holding ‘was wholly reserved to the landlord. This terminable 
tenure became an occupancy tenure by force of section 6 of the 
Estates Land Act. The question was whether under the cir- 
cumstances it could be said that the right to the trees had been 
reserved to the landlord by contract prior to the Act within the 
meaning of S. 12 of the Estates Land Act. Their Lordships 
held, overruling the judgment of the High Court, that it amount- 
ed to a reservation within the meaning of that section. The 
ground on. which the High Court took a different view was 
that the contract related to the 10 years’ lease and not to the 
permanent occupancy right and as such it could not be said that 
the right was reserved under any contract prior to the Act. Their 
Lordships argue this way: in the case of custona, it was ob- 
viously intended that the change of tenure should not work 
any change and there was no reason to suppose that the change 
of tenure should work differently in the case of contract. The 
effect of the Act is to prolong the term retaining in other re- 
spects all the terms of the contract. As such the reærvation 
should enure beyond the original term and hold good for the 
whole of the new tenancy. l 


Another pdint that arose was whether the defendant ac- 
quired occupancy right in pasture land that was included in the 
lease. The land was described as pasture land and there was 
provision for a low rent but in the event of cultivation a higher ` 
reiit. Theeargument ore the side of the plaintifft-landlord was 
that the clause as to higher rent was introduced i terrorem to 
prevent defendants from cultivating. Their Lordships hold 
.that this was not the intention, the intention being really that 
‘till cultivation took place, the old lower rate should be paid. If 
so, the purpose was agricultural purpose and the tenant acquired 
occupancy right. 


/ 
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Kuoo Sain Ban v. Tan Guar TEAN, I. L. R. / Rang. 
Zot Of Malis), 529, KP Ji 


Section 17 of the Registration Act has come in for much 
discussion in recent days, the tendency being towards a stricter 
application of the section, with the result that far from serving 
its purpose of preventing frauds, it has enabled its perpetra- 
tion. In Dayal Singh v. Indar Singh* the Privy Council held 
that an agreement for sale which recited receipt of earnest 
money of over Rs. 100 was compulsorily registrable. That 
was felt to be rigorous and the Legislature promptly interfered 
by passing Act II of 1927. But like-all piecemeal legislations, 
it contented itself with stating that recital of a part-payment 
alone shall not require registration. The question turns on 
whether a contract for sale is a transaction creating an interest 
in or affecting immoveable property and as by S. 54 of the Trans- 
fer of Property Act the contract of itself does not create an 
interest in immoveable property, the general view has been that 
a mere agreement to sell does not require registration. The 
Judicial Committee seem to lay down by this decision that if 
the document is one alleged to create a right, title or interest 
Over immoveable property, it shall be registered. Read with the 
facts of the case, it looks as though their Lordships hold that 
even the statusory charge under section 55 is sufficient to make 
it a contsact creating an interest in immoveable property so as 
to be compulsorily registrable. In a letter addressed to the credi- 
tor, the debtor stated that “I confirm that we owe you nearly 
half a lakh of rupees. I shall convey you my property known as 
‘Mount Pleasant’ as agreed by me to liquidate ethe amount as 
soon as I feel better”. Subsequently the creditor accepted a 
transfer of some other property for a portion of the debt and 
their Lordships hold that after such an acceptance, “to graft 
specific performance would be to vest the property fully in the 
appellant in respect of an obligation which. had been in consi- 
derable part extinguished”. Then the other contention was 
raised that it at least operated to create an equitable charge. 
The Privy Council thought it unnecessary to discuss the conclu- 
sion of the High Court that, in the absence ca contract of 
sale, no rights and liabilities of a buyer and seller undes section 


55 can be enforced, but negatived the contention that it created e 


a charge on the ground that the document was not registered. 
This looks as though they incline to the view that the incidents 
referred to in section 55 of the Transfer of Property Act are 





1. (1926) L.R. 53 I.A. 214: 51 M.L.J. 788 (P.C.). 
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to be deemed as part ol and created by the contract itself and 
not as incidents created by statute. This view was held in 
several cases under Art. 116 of the Limitation Act, e.g., see 
Krishnan Nambiar v. Kannan. 


Ma SIN AND OTHERS v. COLLECTOR OF RANGOON, L.R. 
DOTA 2102 Fo LR 7 Rane 227: 50 MLJ SIS PG) 


The Government notified in the Gazette its intention to 
acquire the suit land along with certain other lands but as they 
seemingly changed their mind about the other lands, a later 
notification was published expressly cancelling the former and 
containing a declaration of an intention-to acquire the suit 
land. In these circumstances the question arose as to the date 

“with reference to which the market value for purposes of com- 
pensation should be assessed. In Act X of 1870 it was provided 
that compensation should be assessed as on the date on which 
it is awarded and to provide against the claimant suffering for 
delays in the assessing departments, the new rule was introduced 
that the assessment should be as on the date of the notification. ~ 
Tyson v. Mayor of London? and Penny v. Penny? are two illus- 
trations of the way the rule works. The case under notice fur- 
nishes another illustration. The High Court held that “though 
the word ‘cancelled’ was used to mean that the first notification 
was either superseded or modified, the first notification practical- 
ly remained good so far as these two plots . . . aré concerned. 
So in our opinion the market value at the date of the publication 
of the first notification should be the market value to be consider- 

ed.” The Judicial Committee took the view that the later noti- 
fication cancelled the former, and that consequently the latter was 
the only hotification uhder section 6. The case under notice 
was one of a rise in prices but the same principle will apply to 
a case of fall in prices.as well. The Government is the master 
of the situation and if it should be permitted to cancel a noti- 
fication at will, it will be disregarding the interests of the claim- 
ante With tyg notification to acquire hanging like a Democles’ 
sword, the property cannot -be sold for any fair price and if 
subsequently with a fall in price, the GoVernment should be 
allowed to withdraw the notification, it may cause serious loss 
~ to the claimant through no fault on his part. 
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RAJA BHAWANI SINGH v. MAULVi MisBAH-UD-DIN, LL.R. 

10 Lah. 352: 56.M.L.J. 799 (P.C.). 


-= Their Lordships affirm the well-known principle .that one 
“who has received property from another as his þailee or agent 
or servant is bound to restore or account for that property to 


him from whom he received it. It is no answer to a suit by a® 


principal against his agent for recovery of the amounts that 
may be due on a proper accounting, merely to plead that the 
money belongs to a third person unless such a plea is followed 
up by another plea that “he is defending upon the right and title 
and by.the authority of that person’. In other words, he can- 
not plead jus tertii unless he‘also pleads ‘authority’. See Rogers v. 
Lambert’ This was laid down in clear terms by Lord Black- 
burn in Biddle v. Bond.” The general principle is based on the 
rule of estoppel that a bailee or agent cannot dispute the title of 
the bailor or principal except as stated above. It is now open 
to such person against whom rival claims are made to interplead 
in proper cases. He can resist the suit of the bailor or princi- 
pal only if he sets up a better title in a third person and defends 
on behalf of and with the authority of that person. The true 
ground of such an exception is that the estoppel ceases when the 
bailment on which it is founded is determined by what is equi- 
valent to an®*eviction by title paramount. In the case of the 
agent af pointed out by this decision there is the additional fac- 
tor of a contractual obligation to account to the principal for 
property entrusted to him as agent. Such an obligation cannot 
disappear except by novation or by operation ef law. This is 
so far as the right to account is concerned. The right to receive 
the amount found due as a result of the accounting vests with 
the principal on the general principles stated above and cannot 
be defeated except by a plea of “jus tertii and authority”. ° 


© s 
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JAGANNATH Das v. CHAMU RAGHUNATH. KHUNTIA, 
I.L.R. 8 Pat. 462. : i 


This judgment follows -the - -decision in Asgar Ali v. 
Troilokya Nath Ghose* and holds that an execution application 


cannot be amended if a new application would be barred on the j 


date of the amendment. Even in Calcutta later decisions on 
the pointe are conflicting, see Hayatunnessa Chowdhurani v. 


— e- ia nam 


1. (1891) 1 Q.B. 318. 2. (1865) 6 B. & S. 225, 
3. (1890) I.L.R. 17 C. 631 (F.B.). 
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Achia Khatun, M ohini Mohan Sirkar v. Nasida Chandra Bis- 
was? and Kumar Rai Chowdhury v. Shyam Sundar Jiu.” No 
reference is also made to the more liberal view adopted by the 
Madras High Court in- Vemuri Pitchayya v. Raja Yarlagadda . 

` Ankineedu*t where it was held that the pending petition can be 
®ermitted to be amended even after the expiry of the 12 years’ 
period prescribed under section 48, Civil Procedure Code. It 
will be found that the conflicting decisions can be reconciled if 
sufficient attention is paid to nature and scope of the amend- 
ments sought to be made in the particular cases. 


SHEIKH FazLur RAHMAN v. Mussamur A1SHA, I.L.R. 
8 Pat. 690. ; 


It is too late by several centuries, to attempt to argue as 
the learned Counsel tried to do in this case that talak-ul-bidat is 
not valid under the Hanafi system of Muhammadan Law. Even 
if the Holy Koran or the traditions do not support it, the prac- 
tice of nearly twelve centuries is against the contention. The 
Futawah Alamgiri and Reddal-Mukhtar recognise its validity: 
All the jurists of the Hanafi School have accepted its validity 


` in law (though it is bad in theology). The Indiaf Courts have 


‘repeatedly affirmed its validity. As pointed out in the txhaust- 
ive judgment of Fazl Ali, J., it is doubtful whether the Holy 
Koran expressly prohibits it. In the circumstances there is only 
one answer posgible for the Courts which may be called upon 
to decide the quéstion.. “Muhammadan Law” as used in section 
37 of Bengal Civil Courts Act (XII of 1887) is wider than the 
expression “Laws of the Koran” as used in Regulation II of 
1772. If the community desires a change the only way is to 
appeal to the Legislature for that purpose. 
id e 
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SHIB CA v. LACHMI Narain, L. R. 56 I.A. 339: 
LL.R. 51 All. 686 (P.C.). 


Under a mortgage for Rs. 35,000 and odd, it was 
provided that each property comprised in *the mortgage 
should. be regarded as security for so much and would, 
be redeemable on payment of that amount provided’ 
the interest on the whole was paid. On the same 
day as the mortgage, the mortgagors executed a lease deed pro- 
viding for payment: of certain amount as rent (which was the 
amount of interest agreed upon) in two instalments and also 
certain amount for Government revenue. The mortgagors 
having defaulted in the payment of interest, the mortgagees 
brought a suit for the arrears of the interest amount by sale of 
the properties. Pending the suit, the mortgagors sold some of the 
items. One of the contentions in the case was as regatds the 
amount actually advanced. The Court held that: it. was only 
Rs. 30,000 and odd and accordingly reduced the interest. It also 
disallowed interest ‘pending suit. The. purchasers ~ deposited 
their propoftion of the amount of the principal as well -as 
the interest amount as decreed by the first Court under section 83, 
Transfer of Property. Act; and claimed redemption. The High 
Court having subsequently allowed interest on the interest 
pending suit, “the question was whether the deposit was suff- 
cient: .Further questions were (2); whether the amount advanced 
_ being only -Rs.- 30,000 and odd, the purchaser’s quota under 
the document could be reduced against the terms of the docu- 
ment which gave each right of redempt’on on*payment of the 
specified quota, (it) whether payment of Government revenue 
was also a condit’on, and (iii) if it was, whether it should be the 
whole amount of revenue or only the proportionate amount. 
The Court of first instance held that the tender was insufficiént 
because the purchasers did not pay the interest as finally de- 
creed by the High Court and did “not also pay the full amount 
shown in the document as the-quota payable. The High Court, 
on the other hand, held that the tender of the amount due accord- 
ing to the state of things on the date of deposit, that is to say, as 
determined by the Court of the first instance The deposit was 
after the decree qf the first Court, but before the High Court 
decree) with the quota proportionately reduced was a good 
tender. As to the reduction of the quota their Lordships agreed 
with the High Court but differed from: it on the other ques- 
tion. They held that thè propriety of the tender was to be deter- 
mined by the final decree, that ‘is the High Court decree, and 
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= not by the decree of the Court of the first instance. They 


further held that the purchaser was bound to pay the full 
amount of revenue and not merely the proportion of the revenue 
payable from the properties. purchased. Their Lordships put 
thé right to thé revenue both on the terms of the document and 
eilso the general law of mortgage in Ind'a.. As to the last, their 
Lordships say, “It is quite clear that the mortgagees by paying 
the Government revenue are entitled to add the same for the pur- 
pose of ascertaining their total dues under their mortgage: 
Nugenderchunder Ghose v. Sreemutty Kaminee Dosse’. They 
further say that under the mortgage deed Government revenue 
had to be deducted before any credit is given for interest at all 
and accordingly the mortgagees were entitled to deduct from 
the interest paid any amount paid by them for- revenue. On the 
main question as to whether the decree of the Court of the first 
instance or that of the High Court should govetn on the ques- 


. tion of sufficiency of tender, there is a judgment of the Privy 


Council, Champat Singh v. Jangu Singh? which might be said 
to sound the other way. There, their Lordsh‘ps held that it was 
the duty of the mortgagee to withdraw the decree amount de- 
‘posited in Court and threw on him the responsibility for the 
loss of the amount deposited by the lapsing of the same to the 
Government. The same considerations might not apply to a 
deposit under section 83 of the Transfer of Property “Act as to 
that under a decree there being no scope in that sect: on for a 
receipt under protest or pro tanto, Seé Ram Chandra Marwari 
V. Keshobati ae l ; 
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Kisman Crianp v. Narinyan Das, LL.R. 10 Lah. 389. 


“A Hindu testator bequeathed by his will his ancestral and 
. self-acquired property and expressly provided therein that, if 
any of his heirs objected to his disposition of ancestral pro- 
perty, he should forfeit the self-acquired property bequeathed 
to him under the will. His son who objected to the dispositioff 
of the ancestral property urged that the clause as to forfeiture 


of the bequest of self-acquired property in his favour was. 


invalid. The argument advanced was that the law as to elec- 
tion was inapplicable to legal provisions of the will and can- 
not be used to evade a rule of law. Reliance was placed on 
the well-established exceptions to the rule of election as laid 
down by English decisions like In re Oliver’s Setilement and In 
re Nash? where it was held that the rule against ‘perpetuities’ 
and rule against ‘double possibilities’ cannot be indirectly got 
over by compelling donees or legatees to ‘elect’. The decision 
rightly rejects the said contention as the case in point comes 
within the rule and not the exceptions to the doctrine of ‘elec- 
tion’. Proyisions which are illegal on account of rules of public 
policy cannot be indirectly validated by resort to the device of a 
compulsory ‘election’. The prohibition against the disposition 
by will of coparcenary property is however not illegal in that 
sense but is gnerely based on the want of testamentary power 
of the gestator over the subject-matter. It is like the ordinary 
case of a person dealing within the limits allowed by law with 
property not his own, but belonging to another. Indeed it was 
even held in Patra Chariar v. Srinivasa Chartaz® that such wills 
are valid if made with the consent of the coparceners though 
the said view is no longer regarded as sound. (See Lakhnu 
Chand v. Anandit and Subbaramit Reddi v. Ramamma.*) In fact 
as early as 1848, the Privy Council held in Ruhgamma v. 
Atchamma® that in similar circumstances the equitable doctrine 
of a party not being permitted toeaffirm and disaffirm the same 
transaction—affirm as far as itis for his benefit and disaffirm 
it as far as it is to his prejudice—wobduld be applicable so as to 
compel the objecting son to give up the self-acqyired properties 
for the benefit of the other legatee. We do not. find any refer- 
ence to the said decision which is directly in point so far as the 
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® . » 
actual decision goes but all the same the learned Judges in this 
case have come*to the same conclusion on an independent and 
full consideration of the matter on first principles. 


It was also argued that the forfeiture clause was merely 
inserted in terforem and was not intended to be acted upon. 
[he argument was rightly rejected as there was no evidence to 
support the suggestion at all. On the contrary the testator 


“was afraid of the likelihood of objection and provided for it. 


The legality of such a clause in a will providing that if a legatee 
should object to the competency of the testator to make the 
will, the legacy shall go from him to another, is recognised by 
section 131 of Indian Succession Act. Such a clause as the 
above bears no sort of analogy to the particular forfeiture 
clause discussed by the Privy Counc'l in Brijraj Singh v. Sheo- 


dan Singh” In that case the father of a joint Hindu family 


made a present partition of his estate among his sons but pur- 
ported to reserve to himself a power to cancel the document 
which he described as a “will” if on his return from pilgrimage 
he found mismanagement or character of any one of his sons 
to be bad. The Privy Council held that the document was a 
family settlement operative in presenti and that the forfeiture 
clause was merely put in as a threat in order to keep the sons 
in good behaviour. The present decision is clearly distinguish- 
able and there can be no doubt as the court held, that the clause 
as to ‘election’ was valid and operative. 
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_ Lroyps BANK, Lrp. v. P. E. Guzpar & Co., I.L.R. 56 Cal. 
868. 
_ In this case, the National Bank of India, the first mortgagee 
of certain properties by deposit of their title-deeds was held to 


have lost the priority in respect of its mortgage by reason of K 


gross negligence in having parted with the deeds to the mortga- 
gor who thereby was enabled to mortgage the same with the 
Lloyds Bank which advanced moneys on the property on a de- 
posit of the title-deeds without notice of the mortgage to the 
National Bank. 


In discussing the question of gross negligence, the learned 
Judge has pointed out that the cases where in England a legal 
mortgagee has been postponed to an equitable mortgagee by 
reason of having parted with the title-deeds, do not bear any 
close analogy to the classes of cases in this country, as there 
“ are no two classes of interests as legal and equitable estates here. 
It is, however, not clear whether any different standard has been 
applied in England as between two equitable encumbrancers, 
where the prior encumbrancer has been held to have lost his 
priority by parting with their deeds in cases where possession of 
the title-deeds is part of his security. Indeed, text writers have 
taken the view that in such cases, the same rules as in the cases 
of postponing” the legal estate are applicable. See Halsbury’s 
Laws of England, Vol. 21, p. 344, S. 610 and the cases of Wald- 
ron v. Sloper,’ Dowle v. Saunders? and Layard v. Maud’ referred 
to therein, which we presume would have been, decided in the 
Same manner, whether the estate postponed was legal or equi- 
table. Reference may also be made in this connection to Coote 
on Mortgages, 8th edition, p. 1367, et seq. 

_It is perhaps not out of place to notice that the learned 
Judge starts with the observation of Sir Lawrence Jenkins in 
Montndra Chandra Nandy v. Troxjuckko Nath Burat,* that in 
trying to find out the meaning of “gross neglect” in section 78 of 
the Transfer of Property Act, we should not embark on the 
perilous adventure of going through the English, decisions of 
the: Equity Courts as they deal with the competition between 
legal and equitable titles, but finally ends after an exhaustive 
review of the English cases in giving a definition which ac- 
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Lindley, M.R., of the expression adopted in postponing a legal 
estate to an equitable title in Oltver v. Hinto™, After going 
carefully through his Lordship’s review of the cases in England 
and India and, his definition of the expression “gross neglect” 
as mean‘ng and involving a failure on the part of the prior 
è mortgagee to take such reasonable precautions against the risk 
of ‘a subsequent incumbrancer being deceived as in the circum- 
stances renders it unjust that the earlier mortgage should: re- 
tain its priority, we are left with the impression that it is a 
question of fact depending on the circumstances of each case 
without any real assistance from ne cases. 


; RAMDUTT RAMKISSENDASS wv. E. D. SASSOON & Co., L.R. 
56 I.A. 128: I.L.R. 56 Cal. 1048: 56 M.L.J. 614 (P.C.). 


This decision of their Lordships of the Privy Council is 
of more than passing interest and deals with a: question of gene- 
ral importance, not covered by authority either in England or in 
India.. The question that came up for consideration was about 
the applicability of the defence based on the Statute of Limita- 
tions in arbitration proceedings; and their Lordships held that 
it was an implied term of references, especially in mercantile 
references, that the analogy of thd statute-of Jimitation was 
applicable, though the statute might not apply oo by virtue 
of its provisions to arbitrations. 


“It is not clear whether in the cases 6f references to arbitra- 
tion through Gourt in pending suits under the second schedule 
to the Civil Psocedure Code, it is open to the arbitrator to go 
into the question of the bar of limitation at the time when the 
suit was brought or whether by reason of the reference itself, 
the Court may not be deemed to have decided against the defence 
of limitation. Cf. Saturjit Pertap Bahadoor Sahi v. Dulhin 
Gulab -Koer and Rampata Rai v. Sheobalak Rat.? 


Somewhat different considerations apply in the cases of 
submissions. not through Court. The case before their Lord- 
ships fell under this category. The language of the provisions 
of the Limitation Act can have no application to such cases and 
having tegard to the hardship that may he-caused by great de- 

< lay in bringing matters before arbitrators, their Lordships have 
held that defences based on the analogy of the statute are avail- 
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able before arbitrators in the same manner as in suits. Apply- 
ing, therefore, the analogy of suits and the periods of limita- 
tion applicable therefor, the question naturally arises up to what 
point, time is to be reckoned from the starting point as fixed 
in the third column of the first schedule to the Act. In suits 
it is clear that the plaints should be presented within the periods 
fixed: by the Act to a Court which has been functioning in the or- 
dinary course. Taking the case of arbitration, where the tribunal 
is formed, as in the case under notice, after each contending party 
appoints an arbitrator, it may be difficult to say that the tribu- 
nal has been constituted before both the parties have appointed 
their nominees. In the case under notice, one of the parties ap- 
pointed his nominee as an arbitrator on the 15th July,.1915, while 
the opposite party put off appointing his nominee till the Decem- 
ber of that year. Their Lordships apparently accepted the view 
of the Calcutta High Court that the arbitration proceedings were 
instituted on the former date, when the claim was formulated 
and one of the parties nominated the arbitrators on his behalf; 
otherwise the result would be that the opposite party could by 
his delay ih carrying out his part of the agreement allow the 
matter to become barred. 


It would follow: logically from the above, that the exceptions 
to the periogis of limitation under the Act would apply to arbi- 
trators by the same rules of analogy. In the present case, their 
Lordships applied the analogy of the provisions of section 14 of 
the Act and held that the time taken by the proceedings conduct- 
ed before an arbitrator who had no jurisdiction should be de- 
ducted as being “civil proceedings” under the section. What 
is more, their Lordships deducted the time taken by the suit to 
set aside the award and the appeals therefrom. This can only 
be on the footing that the suit itself was of the nature af an 
appeal from the arbitrator’s decision ‘within the mtaning of the 
section. è e 


There is one other point laid down by their Lordships in 
this decision which requires noticel The High Court in the 
present case held that where there was an arbitration and an 
award by an arbitrator who had no jurisdiction, and» subse- 
quently another „arbitration proceeding was started after the 
award was set aside, before an arbitrator who had jurisdiction, 
the second arbitration proceeding was a continuation of the 
first arbitration. Their Lordships have dissented from -this 
view on the analogy of suits first before a Court without juris- 
diction and afterwards before the proper Court. It has to be 


4 
LVIII] THE MADRAS LAW JOURNAL (N.I.C:) “25 
eo 


ALTAF Becam v, Briy Narain, I.L.R.e51 All. 612. 


_ The recent amendment of section 6 of the Transfer of Pro- 
‘perty Act making “a right to future maintenance in whatsoever 
manner arising, secured or determined’? inalienable removes 
one rather fruitful source of litigation. - In future the wholg 
question would be whether a particular provision is a provision 
for maintenance as, in this case, for instance, whether Kharch-t- 
pandan is such a provision. Of course there remains the other 
clause (d) and all the uncertainty as to what is an interest re- 
- stricted in its enjoyment to the owner personally. Some of the 
reasons given in‘this case for the conclusion seem to be of doubt- 
ful correctness. It is, for instance, said that a charge is not 
immoveable property. Any benefit to arise out of land is im- 
moveable property. It is not quite clear why it is not an interest 
in immoveable property either. It is undoubtedly an interest 
under the English Law though an equitable interest. Again it 
should not be forgotten that parties cannot make a right which is 
alienable at law personal by their mere volition; for instance, it is 
not open to*them to create a fee simple and at the same time re- 
strict its enjoyment to the person and his descendants or create a 
life-interest and make it inalienable or give directions as to its 
enjoyment: (see Ss. 11 and 12), so that it is largely a question 
whether the “interest or right is in its nature recognised as per- 
sonal. Sr. it. is otherwise. The question of intention becomes 
generally material only in that narrow class of really mainte- 
nance or similar arrangements which might, if the parties so 
intend, that is to say, if the maintenance is only the motive of the 
grant, not the intention or the purpose of the gtant, be alienable — 
but otherwise would not be. Many tests more or less satis- 
factory are laid down for ascertaining this. It has been accord- 
ingly held that hereditary allowance f@r maintenance is not per- 
sonal. (Vaidyanatha Sastrial v. Venkatarama Dikshitar'). “To 
hold that even such an interest would come within the. clause 
would be to recognise that private, individuals can, in this 
country, now create an absolute interest in property and at 
the same time prevent its being subject to the natural and usual 
„incidents of such an absolute interest.” (Muthuraman Chettiar 
v. Sundarakumarg+Ettappasami?). Though the argument may be 
sound enough if the clause to be construed is cl. (d); it may not” 
be always sound where the clause as to maintenance falls to be 
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could be said thgt maintenance 15 only the motive of the grant. 

The doubt will arise generally only in cases where the grant is 


for life and purports expressly to be for maintenance and also to 


be without powgr of transfer as in the case last cited. Heredi- 
tary grants of an estate for maintenance would be an absolute 
‘estate unless they are grants recognised by custom as such, 





KHAIR-UN-NISSA BIBI v. OUDH COMMERCIAL BANK, LTD., 
LL.R. 5L All. 641. 


“ The question in this case as presented to the Court was whe- 
thera final decree, made while the appeal from the preliminary 
‘decree. was pending, is a nullity. This is obviously unarguable 
‘and was rightly overruled also on the further ground that the 
point if available ought to have been urged when the final decree 
was passed; but the further question is what is the effect of the 
Appellate Court’s decree? According to the latest ruling of the 
Privy Council, the decree of the Lower Court becomes merged in 
the appellate gee and that becomes the only decree capable of 
‘execution. There is no question but that if it was a reversing 
decree, the final decree passed in pursuance of the reversed pre-. 
liminary decree would be swept away. Again, nogwithstanding 
‘arly such reversal, stranger purchasers in execution would, be pro- 
tected. The same result would follow, there could be no doubt, 
in the case of modification or affirmation so far as stranger pur- 
chasers are concerned. The only doubt is as regards the effect 
of such modification or affirmation as to purchases by the decree- 
holder and as to further execution. If, in either case, the appel- 
late decree fixes a new time forspayment, then the result is that 
the decree of the Lower Court is swept away and a fresh 
final decree ‘will have to be passed, with the result, it may be, that 


l purchases i in execution by the decree-holder will be vacated. If 


no time is fixed for payment by the appellate decree, if the modi- 
fication is only in favour of the decree-holder, it is entirely left 
‘to the option of the decree-holder to apply for modification of 
the final decree or to leave it there. The other side is not affected 
by it. The sales that, have taken place,-even- though in favour’ 


A of the decree- holder, cannot be interfered with. If the modi- 


fication is in favour of the judgment-debtor, then it might be 
necessary for the decree-holder to apply afresh for a final decree. 
Sales such as have taken place will not be disturbed if in favour 
of stranger, will be if in favour of the decree-holder, in all 
cases according to’ one view (Syed Nathadu Sahib v. Nalu — 
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Mudal) but only if the amount realised by the sale is less than 
the modified decree according to another view (Sundararama 
Raddi x. Raghava Raddi’). The mere fact that a formal appli- 
cation is not made for the modification of the decree by the 
decree-holder cannot really matter, for in a case like that even 
the’ modification of the -final decree would seem to be more 
in the nature of a restitution and more the concern of the 
judgment-debtor than the decree-holder. Just as a sale does 
not become automatically a.nullity, but restitution has got to 
be applied for, the sounder view, one should think, is that it is 
open to the judgment-debtor to have the decree vacated pro 
tanto, though it is also open to the decree-holder to have the 
suitable modification made before any steps are taken by the 
other side. This is substantially what is laid down in this 
case. ; | 


t 


ABDUL JALIL KHan v. OBAIDULLAH Kuan, L.R. 56 LA. 
330: LE; R. DL As. 0755. 57 MLT- 177 (P.C.). 


This was an appeal from the judgment of the High Court 
of Allahabad in Abdul Jalil Khan v. Obaidullah Khan? but it 
is somewhat curious that the point on which the judgment of the 
Privy Counc’l, proceeds is not noticed in the judgment of the 
High Coairt.” It was claimed by the plaintiffs in the suit that a 
certain purchase in Court-sale was benamu for their predecessor- 
in-title, so also. a subsequent purchase of the same property in 
the name of the defendant from the Court-purehaser and that 
themselves and their predecessors-in-title were in,possession ever 
since the purchase which was more than the statutory period bė- 
fore the defendant dispossessed. The High Court seems to 
have confined itself to the question whether the suit having been 
brought after the new Civil Procedure Code came ‘nto force 
the new Code applied or whether the old Code applied the sale 
having taken place when the old Code was in force. Being of 
the view that the new Code applied, the High Court held that the 
S. 66 barred the suit not only against the purchaser at the Court- 
sale but also against his transferees and in that view dismissed 
the sut. Their Lordships do not éxpress any opiniog on the 
question whether the old Code applied or the new for they hold 
that even assuming that the new Code applied; the suit in so 
far as it was based on title acquired by 12 years’ possession 
after the ptirchase was not barred by the section. _ Their Lord- 


- — tama, 


1. (1903) I.L.R. 27 M. 98. E (1921) 42 M.L.J. 315. 
3. (1921) I.L.R. 43 A. 416, 
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ships, howevey, express their opinion on certain other questions. 
The’r Lordships re-affirm the view that the effect of the section 


-is not to make benami transactions illegal but only to prohibit 


for reasons of public policy a suit against the certified purchaser 
(Mussumat Bahutts Kootwar v. Lalla Buhooree Lall) and that 


“ the section does not preclude the real owner in possession from 


showing the real nature of the transaction in a su't against 


‘him by the purchaser, if that possession has been honestly 


obtained. Their Lordships do not decide the question whether 
the real owner is precluded from suing when such possession is 
subsequently disturbed by the certified purchaser when the pos- 
session of the real owner has not continued for twelve years. 


-Their Lordships, however, are of opinion that the real owner 


will then have to aver and prove as part of his cause of action 
that the auction purchase was made on his behalf which would 
seem to show that the inclination of their Lordships’ mind is 
against the real owner in such a case. It is not clear why it 
was not open to the plaintiff in this case to prove that the pur- 
chase by the defendant was benami for the pla‘ntiff’s predeces- 
sor-in-title. The proof of the benami character of the original 
~ “purchase might be a probablising circumstance in favour of the 
theory of benami of the second purchase, but that could not 
make the suit one on the ground that the or'ginal purchase was 
made on behalf of the plaintiff. This aspect of the œse is not 
referred to in any of the judgments. 


A further question also arose in the case as to the essen- 
tials of a vali@ wakf under the Hanafi Law. Their Lordships 
affirm the conelusion of the Allahabad High Court that a wakf 
is validly constituted by the wakif declaring his intention and 
constituting himself a mutwalli without any formal transfer 


gt the pogsession to hisnself as such mutwalli. 


. 
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1. (1872) 14 M.I.A, 496. 
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GoprKA RAMAN Ray v. ATAL SINGH; L.R. 56 I.A. 119: 
ILER. 56 Cal. 1003: 56 M.L.J. 562 (P.C.). * 

~ This decision of their Lordships of the Privy Council gives 
effect to what has been understood by the Indian’ High Courts 
to be the correct interpretation of Order 13, ‘Rules 1 and 2 
. Of the Civil Procedure Codé. It was held as early as 1874 undere 
the Code of 1859 that the object of the corresponding provisions, 
was to prevent fabrication of documents by the parties to” suit 
their contentions’ pending thé trial. Consequently, ` the 
learned Judges held in' Syed Ikram Hossein’ v. Ram 
Lochun `` Dutt that’ in cases’ of “documents which bear 
the mark of authenticity’ in their face, such as “public 
documents and Government records, courts ought’ not 
to réject them ordinarily, on the ground of their late pro- 
duction even though sufficient catise may not be shown for the 
same. Stricter considerations have, on the other hand, prevailed 
in the cases of private documents whose authenticity is not beyond 
question and the party who had them in their possession or 
power should a¢count for their late production to the satisfac- 
tion of the Court, though Order 13, Rules 1 and 2 apply 
equally to both classes of documents. This view of the differ- 
ent treatment in the cases of the two classes of documents has 
been followed in Ranchhod v. The Secretary of State for India,’ 

Talewar. Sing v. Bhagwan Dass} Lilabati Misrain v. Bishun 
C hobey,* Ramaswami Chettiar v. Tyagaraja Pilla and Musam- 
mat Tabunnissa Begum v. Jagdip Pandey. We do not believe 
that the single Judge of the Madras High Court in Chidam- 
baram Chettiar v. Parvati Achi intended to lay down any dif- 
ferent rule, i.e., that reception of documents, whether public 
or private, at a late stage is governed by the same considerations. 

If the learned Judge meant to lay down any such rule, his deci- 


sion would be opposed not only to the decisions ‘referred to ` 


above but also to the decision of the Privy Council under review. 


JAMUNA PRASAD SHAH v. FAUJDAR SHAHNI, LL. R. 8 
Pat. 766. $ 


The recital in a mortgage bond of the receipt. of conien: 
tion by a mortgagor is an admission by hi him of thatefact and 


1. (1874) 23 W.R, 29. 
2. (1896) .I.L.R. 22 B. 173. 
3. (1907) 8 C.L.J. 147. 
‘ 4. (1907) 6 C.L.J. 621. 
5. (1928) I.L.R. 51 M. 472: 55 M.L.J. 34, 
6. (1923) 78 I.C. 489. 
7, (1925) 23 L.W. 69, 
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would ‘ordinarily ‘shift the onus "of proof’ on the mort- 
gagor to establish want. of consideration: It ‘has’ been 
sométimes” stated that this rule is not applicable as against 
strangers. If by. strangers are meant persons who are not par- 
ties-to the document or the representatives of parties, it is quite 
“correct: ‘It would be wrong to exclude from the operation of 
the rule persons who derive their title from the mortgagor by 
purchase whether by private treaty or in Court auction. The 
admission of the mortgagor will be equally binding on them also 
tinder sections 18 and 21 of the Evidence Act. The observa- 
tions to the contrary in Brajeshwaree Peshakar v. Budhatuddt* 
are liable to be misunderstood. This decision reviews that. case 
and the later cases of the Calcutta High Court that purport to 
follow it and clearly explain the same. If the execution of the 
mortgage bond is itself denied-the mortgagee has no doubt to 
prove due execution and if in the course of his evidence, suspici- 
ous circumstances which make it doubtful if the consideration 
really passed are elicited the Court may, in proper cases, refuse to 
be satisfied with the mere presumption arising from the admis- 
sion contained in the recital. Apart from exceptional cases of that 
sort, the general rule must apply not only to the mortgagor but 
also to his representatives-in-interest who derive their title 
through him or from him, such as an Official Receiyer, or a pur- 
chaser of the equity of redemption. The recent decision of 
the Madras High Court in Raghavendra Rao v. Venkatasama 
Naicken * also examines the question on principle and independ- 
ently of the decision of the Patna High Court under notice their 
Lordships have ecome to the same conclusion. 


* EKRADESHWARI BagiuAsIN u. HOMESHWAR SINGH AND 
OTHERS, L.R. 56 LA. 182: LL.R. 8 Pat. 840: 57 M.L.J. 50 
(PC). | 7 

This ‘decision of the Privy Council will hereafter be taken 
to be the leading case on the question of how to fix the rate of- 
maintenance of a Hindu widow against the estate of the deceas- 
ed husband’s joint family. Their Lordships state succinctly the 


, Various facts of the situation which have to beegathered together 


in fixing the same, viz., “the amount of free estate, the past life 
of the married parties and the families, a survey of the condi- 
tion and necessities and rights of the members, on a yeasonable 


1. (1880) I.L.R. 6 C. 268. 
2. (1929) 30 L.W, 966, 
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view of change of circumstances possibly: required in the future; 
regard being, of course, had to the scale and mode of living, and 
to the age, habits, wants and class of life of the parties.” - The 
sound point from which to ‘start the estimate, as a matter of 
judicial discretion, will be that a sum should be‘ fixed to enable 
the lady to live so far as may be consistently with the position, 
of a widow in something like the same degree of comfort and 
with the same reasonable luxury of life as she had in her hus- 
band’s lifetime. If, however, the past mode of life is demon- 
strably on a penurious and miserly scale, or on the other hand, on 
a quite extravagant scale, having regard to the total income of the 
husband, such a scale is not binding. This latter aspect of the 
tule has been well illustrated and forcibly pointed out by the 
judgment of the Madras High Court in Srinivasa Aiyar v. Lak- 
Shmiammal,* a judgment which largely anticipates the principles 
laid down by their Lordships in the present case and deals ex- 
 haustively with the questions involved. It may be mentioned 
also that an application for special leave to appeal against the 
said judgment of the Madras High Court was dismissed by the 
Privy Council. 


Another question that arose for decision was as regards the 
right of the widow to claim arrears of maintenance. The Privy 
Council point out that this question had been really set at rest 
by the early judgments of Peel, C.J., in 1852 and of the Board 
in Rajah Pirthee Singh v. Ranee Raj Kower It is surprising 
how the High Court in this case was misled into holding that 
proof of debts incurred for maintenance was necessary before 
arrears are claimable. s 


Attention must be drawn to one point of procedure laid 
down in this case and expressly stated by the Privy Council, to 
be “sound in principle and advantageotfs in procedure.” By the 
decree awarding a particular rate of majntenance, it was express- 
ly reserved that in this very action, the parties could have liberty 
by an application, to ask for enhancement or reduction of the 
rate according as it turned out that the family assets that were 
in dispute in other litigations with third parties were establish- 
ed to be more or less than the admitted amounts on the basis 
of which the rate was fixed in the course of the present decision. i 
Their Lordships do not refer to any particular section of the 
Civil Procedure Code that allows this course expressly. It must 











1. (1927) 54 M.L.J. 530. 
2. (1873) L.R. I.A. Suppl. Vol. 203, 
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be taken that this is done under section 151, Civil Procedure 
Code. Having’ regard to the nature of the right of future 
maintenance it is no doubt an advantageous procedure for 
the parties concerned. It may be noted that in mainte- 
narice cases an executable decree for future main- 
etenance (in some cases charged on immoveable properties as 
well) is generally passed. In cases of a decree creating charge, 
the settled practice is to bring the properties to sale without any 
necessity for a fresh suit (S oivbagia Ammal v. Manicka Muda- 
liar*). This view may be contrasted with the decision of the 
Full Bench of the Madras High Court in Veeraraghavachariar 
v. The Advocate-General of Madras; where it has been held 
that notwithstanding some Privy Council decrees upholding’ a 
similar procedure, the usual clause of “liberty to apply” in 
scheme decrees is multra vires, in so far as it permits of any 
relief of the kind mentioned in clause 92, Civil Procedure Code, 
as being opposed to the mandatory provisions of the said 
section. 





3. (1917) 33 M.L.J. 601. 
4. (1927) I-L.R. 51 M. 31: 53 M.L.J. 792 (F.B.). 
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James SKINNER v. R. H. SKINNER, L.R. 56 I.A. 363: 
I.L.R. 51. All. 771: 57 M.L.J. 765 (P.C.). ° 


In this case, the terms in which the document was couched 
were appropriate for a sale, the document in fact stating that 
“the vendor confirms this to be a complete and conclusive sale 
binding on the said vendor and on all his heirs” but the docu- 
ment contained a further clause “if the vendee should ever con- 
sider necessary to execute a registered sale-deed, vendor, his 
heirs, etc., will always be ready to execute and register the same.” 
In view of the last clause, the High Court held that the transac- 
tion amounted only to an agreement for sale and decreed specific 
performance. On appeal the Privy Council held that the docu- 
ment clearly purported to transfer the property, but that in 
purporting to create an interest in the immoveable property con- 
cerned, it provided as one of the terms and, therefore, as an in- 
tegral part of the transfer that the vendor should, if the vendee 
so requires, execute a registered sale-deed. In that view of the 
transaction, if the transfer failed for want of registration, one 
of the terms of the transfer, that is to say, the agreement to exe- 
cute a transfer deed and to register it (which it might be noted 
was an integral part of the transfer), one should fancy, should 
have failed also apart from any other consideration. But their 
Lordships base their judgment on S. 49 of the Registration Act. 
They say that an agreement for the sale of immoveable property 
affects immoveable property within the meaning of S. 49 and if 
the document, which purporting as it did to transfer an interest 
in immoveable property, required registration Could not be used 
to support a contract of sale. S. 17, cl. (v) extmpts only docu- 
ments which do not themselves create an interest in immoveable 
property and, therefore, would not save documents which purport 
to create an interest and as a part of the transfer ereate also a 
right to ‘a document of transfer. | This decision settles once for 
all the point raised in some cases that an unregistered document 
of sale which is bad for want of registration may in certain 
circumstances be used as proof of an antecedent agreement to 
sell. (See Nagappa v. Devu, Mangamma v. Ramanuna,? and 
` Upendra Nath Banerjee v. Umesh Chandra Banerjee?) On 
the question of ‘construction, there have been numefous cases 
which are not quite reconcilable with each other but there is one 








. 1. (1890) I.L.R. 14 M. 55. 
2. (1912) I.L.R. 37 M. 480. ; 
3, (1910) 15 C.W.N. 375. 


N.1.C. 


34 THE MADRAS LAW JOUEN. (N.t.c.,). [ vor: 
case. of the Privy Council in Rajangam Aiyar v. -Rajangam. 
Atyar,* where hotwithstanding that the parties intended that the 
document should have immediate Operation and the docu- 
ment set forth the terms of the partition, their Lordships of 
the Privy Cofincil held differing from the High Court that 


the document was admissible in evidence, because it provided for 


a formal document of partition being drawn up and registered 
later on, not as in the case under review—if the other side chose, 
but as a matter of course. Possibly this last circumstance is 
the point of difference between the two cases, 





KALIKA Prasap-y, AJUDHIA PRASAD, I.L.R. 51 All. 780. 


In this case the Lower Appellate Court had made an order 
of remand taking a particular view of the law and no appeal was 
preferred to the High Court from such order. The question 
was whether the High Court could give effect to its view of the 
law when the matter came up before it in the appeal from the 
final decree. Their Lordships held that they had power under 
S. 151, Civil Procedure Code. This view seems to be opposed 
to a number of cases where it is held that there‘is no scope 
for recourse to the inherent powers of the Court when there are 
express provisions of the Code dealing with the matte® (See 
Neelaveti v. Narayana Reddi’) Tn an analogous situation, the 
Madras High Court resorted to S. 15 of the Charter Act in 
Munguluri Sivaramayya, v. Singuamahanti Bhujanga Rao.® The 
Court could have regularised the procedure by asking the appel- 
lant to file an appeal from the preliminary decree and excusing 
the delay under S. 5 of the Limitation Act having regard to the 
extraordinary nature of ¿he circumstances. 





4. (1922) L.R. 50 I.A. 134: I.L.R. 46 M. 373: 44 M.L.J. 45 (P.C). 
' 5. (1919) I.L.R. 43 M. 94: 37 M.L.J. 599 (E.B.). 
6. (1915) Í.L.R. 39-M. 503. 
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_ MAHADEO BHARATI v, MAHADEO Rat, I.L.R. 51 All. 805. 


The question in this case was as to whether a suit lay for 
a declaration that property was not trust property after a deci- 
sion by the Court acting under Charitable and Religious Trusts 
Act preliminary to its directing the production and inspection of, 
accounts when the party has not availed himself of the option 
given by the Act of undertaking to sue within the specified 
time with a stay of the proceedings in the meanwhile. Mr. 
Justice Mukerjea is of opinion that the action will not lie, 
while Mr. Justice Niamatullah is of a contrary opinion. One of 
the reasons given by Mr. Justice Niamatullah might not be quite 
sound, viz. that S- 11, Civil Procedure Code, precludes 
the decision from being res judicata, having regard to the recent 
pronouncement of the Privy Council with respect to land 
acquisition and probate proceedings. (See Hook v. Administra- 
tor-General of Bengali T. B. Ramachandra Rao v. A. N. S. 
Ramachandra Rao,? Kalipada De v. Durjapada De’ and Sheo- 
parsan Singh v. Ramnandan Prasad Singh.$) 


But the question would remain whether the deci- 
sion is intended to be final or merely provisional and incidental to 
the limited purposes of the Act. The consequences of a neglect 
are stated in the Act itself as well pointed out by Mr. Justice 
N iamatullah and would not seem to involve any finality being 
given to the decision. Although the petition is required: to be 
in the manner of plaints, and the answer in the form of written 
statements, the fact that the power to summon witnesses, 
etc., is expressly given, that the order is not stated to have the 
effect of a decree and that no appeal is provided 
against the decision (which would certainly have been 
provided for if really such an important question is regarded 
by the Legislature as being conclusively decided), are all cir- 
cumstances in favour of the view of Niamatullah, J. It 
may be right enough to say that a suit will not lie to nullify 
the effect of the Act, but that does not go far enough. A suit 
under S. 92, Civil Procedure Code, might lie without the 
sanction of the Advocate-General and the failure to submit 
accounts might count as a default, but that does not establish 
any more than the ‘sanction of the Advocate-General would the . 
existence of a public religious or charitable trust. That has got 





1. (1921) L.R. 48 I.A. 187: I.L.R. 48 C. 499: 40 M.L.J. 423 (P.C.). 
2. (1922) L.R. 49 I.A. 129: I.L.R. 45 M. 320: 43 M.L.J. 78 (P.C.). 
3, (1929) L.R. 57 I.A. 24: 58 M.L.J. 171 (P.C). 

4. (1916) L.R. 43 T.A. 91: I,L,R, 43 C. 694: 31 M.L.J. 77 (P.C.). 
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to be proved and may also be disproved. If it can be disproved 
in a suit under S. 92, there is no reason why the same thing 
should not be done in an independent suit for declaration as 
to the character of the property. 


Maune Oun Tin v. P.R.M.P.S.R.M. CHETTIAR 
Firm, I.L.R. 7 Rang. 425. . 


“An Official Receiver was appointed in respect of the estate 
of one 4 who had a half interest or share in a partnership mill. 
In execution of a mortgage decree against the partnership, the 
mill was sold and purchased by the decree-holder himself. The 
receiver was not made a party to the execution proceedings and 
was not even given notice of the proceedings. But the other 
partners and the heirs and the legal representatives of A who 
had died by that time were parties. The question arose whs- 
ther the sale so held without notice to the receiver was good. 
It was held that the receiver has no proprietary right or interest 
whatever in the property and as such has no right to insist 
that notice should go to him. The learned Judges rely fur- 
ther on the fact that in this case the mill was in the actual pos- 
session of the other partners only. It is difficult to see what 
difference in principle the factum of possession can make 
especially when it is admitted that the receiver® was in legal 
possession. The absence of a specific provision in fhe Code - 
_ requiring notice to issue to a receiver of an estate is relied on 
but the answer to it is furnished by Devadoss, J., in Fraser and 
Ross v. Krishnaswami Aiyar.* The receiver is not really a new 
party to the proceedings but one in whom the interest devolves 
within the meaning of O. 22, R. 10. The argument of absence 
of a specific provision in the Code for issue of notice is an 
echo of Phlaniappa Chtttiar v. Valliammai ‘Ach? The deci- 
sion might have been rested on the ground that the estate of 
A was sufficiently represented by his heirs and legal representa- 
tives and by the partners in the mill concern (see Ramaswiaimnt 
Chettiar v. Oppilamani Chetti} Dip Narain Rai v. Lachman 
Upadhiya,* Kadir Molideen Marakkayar v. Muthukrishna 
Aiyar, and Khiarajmal v. Datm®) or that the receiver was only 
"entitled to a share in the surplus after the partnership debts had 


—_—$—— ee. — a amana 


J, (1922) I.L.R. 47 M. 47 at 54: 43 M.L.J. 211. 
2, (1926) I.L.R. 50 M. 1. 
3, (1909) I.L.R. 33 M. 6: 19 M.L.J. 671. , 
. 4.: (1925) I.L.R. 47 A. 466. 
5. (1902) I.L.R. 26 M. 230: 12 M.L.J. 368. 
6. (1904) L.R, 32 I.A. 23: I.L.R. 32 C, 296 (P.C.). 
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all been paid off and this latter function belonged only to the 
surviving partners. 
The ‘other question in the case is worth noticing. The sale 
was knocked down by the auctioneer to the decree-holder as the 
highest bidder but at the date of the application to set it aside, 


the Judge had not declared him the purchaser. It was argued® 


that until the Judge finally accepted the offer, it was open to 
rejection by the Judge. Jaibahadar Jha v. Matukdhart Jha’ 
and Afazuddin v. Howell? support that contention. Their 
Lordships, partly relying on O. 21, R. 65 which contemplates a 
sale by an officer of the Court appointed for the purpose by the 
Court and partly on the rules of the Rangoon High Court hold 
that whatever may be the law elsewhere, there is no provision in 
the rules obtaining in Rangoon requiring the Judge to accept 
the bid and the acceptance by the auctioneer of the bid concludes 
the sale. Where the auctioneer does not accept the bid but 
refers it to the Court, the bid may be open till the Court accepts 
it. But to contemplate a sale by an agent of the Court and yet 
read it as merely empowering him to record the bids and report 
to the Court seems to us to put a very narrow construction on 
conduct a sale’ in O. 21, R. 65. As the referring Subordinate 
Judge points out in Agra Bank v. Hamlin? to postulate a sale 
by the auctiqneer outside the Court precincts and yet deny to 
him theeright to accept a bid will be to give the bidder an oppor- 
tunity to bid reicklessly and revoke it before the sale officer 
reaches the Court. (See also Champalal v. Ghansham Das! 
and Kenaram Bakshi v. Kailas Chandra o Dutti) Could 
it then be that the sale must be held anew? The next 
highest bidder also cannot be compelled to buy because as held 
in Kaja of Bobbili v. Akella Suryanarayana Rao”? his offer is 
impliedly rejected by the auctioneer by ¢rying out the.next higher 
bid. The better view appears to be to hold with Rajendra Prosad 
Jha v. Upendra Nath Jha, thatthe Nazir (who is usually the 
officer deputed for the purpose) completes the salé but the Court 
has subsequently the discretion to confirm or annul the Nazir’s 
action. (See also Ram Sakhi Debya Chowdhurani v. 
Radha Nath De“). In Kanthamma v. Reddi Pantuli2® tHe bid 
was accepted by the Nazir and did not reach the Munsif at all 
In Kenaram v. Kailas Chandra“ the statement at page 57 


7. (1923) I.L.R. 2 Pat. 548. 8. (1928) I.L.R. 6 R. 609. 
9. (1890) I.L.R. 14 M. 235. 10. (1922) I.L.R. 45 M. 799: 43 M.L.J. 132. 
11. (1913) 18 C.L.J. 53. 12. (1919) I.L.R. 42 M. 776: 37 M.LaJ. 274. 
13. (1914) 19 C.W.N. 633. 14. (1925) 94 I.C. 46. 


15. (1923) 46 M.L.J. 134. . 
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that “it was, still open to the decree-holder to with- 
draw the bid which had not been up to the time of repu- 
diation accepted by the Court’’ cannot be read as insisting on the 
Court’s acceptagice, as this distinction between the auctioneer’s 
acceptance and the Court’s acceptance did not arise. In Galstaun 
*v. Woomes Chandra Bonterjee*® the question was as to the date 
when the money could be said to be realised by the Court within 
the meaning of S. 73. “The sale was of moveables and con- 
sequently the whole amount was paid on sale to the auctioneer 
immediately. The auctioneer (who was there a private person 
appointed by the Court) received the amount but paid it into 
Court some months later. Another decree-holder put in an 
application for rateable distribution after the date of receipt by 
the auctioneer but before the money reached the Court. It does 
not appear from the report if at least the fact of sale had been 
notified to the Court earlier. It was held that the auctioneer was 
an agent of the Court and the receipt of the money by him was 
receipt by the Court. 


It may be contended that it is a statutory power conferred 
on the Court to sell the judgment-debtor’s property (Baroda 
Kanta Bose v. Chander Kanta Ghose) and as such cannot be 
delegated. But that will be overlooking the express terms of 
O. 21, R. 65 which authorises the Court to entrust4t to an agent. 

e 


16. (1916) I.L,R, 44 Co 789, 17, (1902) T.L,R, 29 C. 682, 
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| ACHHAIBAR SINGH v. RAJMATI, I-L.Ri.54, AIL 802240 zi 

The conclusion in this case might be right “but ‘it ig difficult 
to accept the reasoning in support of if. `- The transferee from 
the mortgagor might be estopped from denying as against’ the 
mortgagee that the mortgagor had no title but it is not the 
same thing’ as saying that he is bound by the contract of: the 
mortgagor. The result of such a decision would: be that he’ is 
liable in damages for breach of the covenant and what is ‘stir- 
prising is that the conclusion is reinforced by reference to the 
express provision in S. 65 providing for the benefit of the cove- 
nants passing to the transferee from the mortgagee. There 
is no provision in the section for the devolution of the liability 
and, as is well known, the devolution of the liability and devolu- 
tion of the right are not governed by the same rule. The con- 
fusion will thicken under the amending Transfer of Property 
Act (S. 59-A) which says “unless, otherwise expressly pro- 
vided, reference in this chapter to mortgagors and mortgagees 
shall be deemed to include references to persons deriving title 
from them respectively” without indicating the extent of the 
liability for instance whether it is limited to the interest in thé 
property or whether it is personal and unlimited. 





SATYAD Qasım HUSAIN v. HABIBUR RAHMAN, L.R. 56 
LA. 254: I.L.R. 8 Pat. 926: 57 M.L.J. 361 (P.C.). 


A decree in favour of the widow of a Mahomedan for 
dower due to her from the estate of her deceasetl husband pro- 
vided “that the properties mentioned in the schedule be treated 
to be the ‘property of the husband from which the plaintiff is 
entitled to recover the decretal money.” One of the issues iri 
the case was “whether the dower debt can be realised from 
the properties mentioned in the plaint.” The plaint had prayed 
for a declaration “that the sched@le properties continued to 
belong to the estate of the deceased and that the plaintiff be 
‘empowered to recover her decree from them.” The Privy Coun- 
cil hold that the decree on its proper constructien created a 
charge upon the properties and that a purchaser with knowledge. 
of the decree took „them only subject to the charge. Their 
` Lordships hold that the plaintiff was not seeking merely to be 
put in a position to execute a money decree against the estate 
but to imprint upon the properties a specific liability to satisfy 
the dower debt. No specific form of language is necessary. to 
create a charge. It depends upon the intention of the parties. 


NIC., 


| 
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In Rajah of Ranitad v. Sutdarapandiaswami. Thevar” Sesha- 
giri:Aiyar, J., held,. though the other learned J udge dissented, 
that a.charge was created by the following clause in an agree- 
ment “the defendant and her heirs holding the zemindari shall 
pay to the - plaintiff and.his heirs a monthly allowance of 

e Rs. 700.” . Having regard to the surrounding circumstances oral 
evidence as regards which it was held permissible to adduce (see 
Mahomed Hussain Khan v. Mahomed Nihaluddin K han?) it was 
held that a. charge was created on the zemindari. The Privy 
Council, on appeal (Rajah of Ramnad v. Sundarapandiaswami 
Thevar") specifically affirmed the view that there was a charge 
on the properties and not merely a covenant to pay. In an 
earlier decision in Bazayet Hossain v. Dooli Chand* it was held 
that a person who bought certain properties pendente lite was 
bound by a decree which was to the effect that the defendant 
do account for the property in his hands in order that it might 
be applied for the purpose of discharging the decree- debt and 
it was further held that the purchaser took it subject to the 
title of the person who purchased it in execution of the decree. 
In effect the decree was construed as creating a charge on the 
property. It may be noted that their Lordships. further point out 
that the purchaser in this case was a person who had notice of the 
decree and the charge created by it. It was unnecessary to 
decide what the legal position would have been if the purchaser 
had no notice of the charge. 


JIWAN Das v. THE INCOME-TAX COMMISSIONER, LAHORE, 
I.L.R. 10 Lah. 657 (F.B.). 


This decision holds that a person residing in British India 
is not liable to be assessed to income-tax under Act XI of 1922 
on any part of the profits from sale in a foreign country of the 
goods purchased by him in British India, when the profits have 
neither been received in ndr brought into British India. Such 
profits can be taxed only if it can be held that they arose or 
accrued in British India. The liability to tax under the Indian: 
Act is not dependent on the place of his residence but on the 
place where the income, profits and gains arise or accrue or are 
receivetl or deemed to arise or accrue or he received under the 
Act. Section 42 of the Act applies only in the case of persons 
who are not residents of British India. There is a statutory 





—— 





1. (1914) 27 MLJ. 694. 2. (1883) 13 C.L.R. 330. 
3“ (1918) L.R. 46 I.A. 64: I.L.R. 42 M. 581: 36 M.L.J. 164 (P.C.). 
4. (1878) L.R, 5 I.A. 211; LL.R, 4 C. 401 (P.Ç). 
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fiction’ in such. cases by which all-profits-or gains arising or-ac- 
cruing to such person whether-directly or indirectly. through of 
from any business connection -or “property in. British India ‘are 
deemed to be income arising or accruing in British India. -Théte 
is no similar fiction in the case_of_residents of*British India as 
regards their income arising or. accruing in foreign parts. - Thg 
tax will be payable only if the income could be regarded as 
arising or accruing, in reality, in British India. Thé only tran- 
saction of the business which resulted in profits, being the pur- 
chase of goods which are sold in the foreign country, it is not 
sufficient to justify an inference that the profits of the business 
accrued in British India. The analogy of the English decisions 
which hold that in such circumstances, a trade cannot be said 
to be carried on in England merely because a foreign merchant 
buys goods in England which he sells elsewhere is sufficiently 
close to lead to the conclusion reached in this case. It is, how- 
ever, a different question if in like circumstances a person not 
residing in British India could be taxed on profits of his busi- 
ness where he purchases the goods in British India and sells 
them outside British India. The liability to tax will depend 
upon the view: whether such profits can be regarded as accruing 
or arising directly or indirectly through or from any business 
connection or property in British India within the meaning of. 
section 42. “The view of the Madras High Court in The Secre- 
tary, Board of Revenue v. The Madras Export Co. that sec- 
tion 33 of the old Act (VII of 1918) corresponding to section 42 
of the present Act was not a charging section but merely’ a 
machinery section is not sound and has not “been accepted in 
Calcutta arid Rangoon. See Re Rogers Pyatt ‘Shellac & Co. w. 
Secretary of State for India? and The Commissioner of I*come- 
tax, Burma v. Messrs. Steel Brothers & Co., Lid’ ` The regent’ 
decision of the Privy Council in Commissioner of* Income-tas, 
Bombay Presidency v. The Bombay Trust Corporation, Lid. 
appears to proceed on the view that the liability to tax is created, 
by section 42 for certain classes of income. The expression 
“business connection” has not been defined anywhere in the Act.. 
It would be however different to hold that a mere purchase of 
goods in British India which are exported in the form purchased 
and sold outside “could be regarded_as sufficient to bring into, 
play the statutory fiction embodied in section 42 more especially 


° 1. (1923) I.L.R. 46 M. 360: 44 M.L.J. 290. 
2. (1924) I.L.R. 52 C. 1 3. (1925) I.L.R. 3 R. 614 (F.B.). 
4, (1929) L.R. 57 I.A. 49: 58 M.L.J. 197 (P.C). 
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as the latter section has been given a wide interpretation. in rela- 
tion to the persen who is regarded as an agent for the purposes 
of the section by the recent decision of the Privy Council refer- 
red to. . | be Ss pe : eM ak 
5 8 . é É 


. | MUHAMMAD KHAN v. AHMAD KHAN, I.L.R. 10 Lah. 713. | 


_. This is a rather curious case. A son who was born on 13th 

June, 1905, sued in 1923 to set aside an alienation by his father, 
made- on 31st March, 1905. It was contended that section 6 
of the Indian Limitation Act applied so as to save the bar of 
limitation. This judgment holds that as the plaintiff was not 
born on the date when the limitation began to run he was not 
a minor on the date and hence his suit was barred. If, of 
course, he were born before the date of alienation he can clearly 
avail himself of the benefit of section 6. It is somewhat ano- 
malous that the position should: be different where he-had been 
conceived but not born on the relevant date. The positive lan- 
guage of section 6 is; however, fairly clear and there is no ese 
fication for straining the language. ` 


FaIzuLLAH Kuan v. MAULADAD Kuan, L.R..56 LA. 232: 
LLR. 10 Lah. 737: 57 M.L.J. 281 (P.C.), ; 


The observations of the Privy Council in this decison as 
to the duty of the Court which has received an appeal memoran- 
dum, with the proper Court-fee properly due thereon 
whether wholly o» partly unpaid, should not be confined to suits 
for accounts alone. They are general and apply to all classes of 
suits. The discretion conferred by section 149 of the Civil Pro- 
cedure Code should ordinarily be exercised by the Court and 
reasonable time should be given to the party to pay the addi- 
tional Court-fee. As their Lordships point out, such documents 
cannot be treated as nulfitiese and they will stand good as 
from the.date of their presentation when once the full Court- 
fee is paid within the time allowed by the Court under section 


149, | : 
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NOTES OF RECENT CASES. 


. Kumaraswami Sastri and Walsh, JJ. A.S. No. 354 of 1926. 
5th December, 1929. 


Hindu Law—Migration—Lingayats—Law applicable to—Ori- 
ginally residents of North Canara—First part of M adras Presi- 
dency—Subsequently made part of Bombay Presidency—Law 
applicable to North Canara Lingayats—Married man, if can be 
adopted. 

It is now settled law in all the provinces except Bombay that 
a Hindu cannot be taken in adoption after his marriage. Having 
regard to the tenets and practices followed by Lingayats, they should, 
even more tHAn the Jains, be held to be governed by the Hindu 
Law except on proof of special custom with reference to any 
particular matter. 


Where any district or area which at one time formed part 
of the Madras Presidency is for administrative reasons made part 
of the Bombav Presidency. the Hindus living u? that area must, 
even after such transfer, be presumed to be governed by the rules 
of Hindu Law in force in Madras Presidency, in the ahsence of 
proof that after such transfer, they have, by a course, of condttct, 
adopted a different rule. 


S. Varadachariar, B. Somayvy@ and E. Krishnamurthi for 


Appellant. i 
The Advocate-General and B. C. Seshachala Aiyar for Res- 
pondent. o ki 
S.V.V. — < 
Curgenven, J. | S.A. No. 1317 of 1926. . 


18th December, 1929. 


Construction—Release in favour of mother and son—Document 
silent as te their shares inter se—Subsequent conduct treating tt 
_as a release in favour of son alone—If can be referred to to construe 
the document—Ewvidence Act, S. 92, _ 


2 


A gift was made in favour of a mother and son without any 
indication as to the estate to be taken by them. Subsequently the 
properties were treated as belonging to the son alone. 

Held, subsequent conduct can be looked at to ascertain the 
nature of the transaction whenever there is any ambiguity.- S: 92 

eof the Evidence Act only precludes evidence as between parties to 
the contract, meaning thereby as between persons who on one side 
and on the other came to make the contract. It is open to one of 
two joint transferees to prove what interest, if any, is taken by 
the other where the document does not specify the extent of the 
shares, There is a presumption that they take it in equal shares 
but that is a rebuttable one and it may be shown that the mother 
took it only as guardian. Subsequent conduct is admissible to 
decide what is left in the document undecided—here the rights 
between the transferces inter se. 

10 All, 421 and 52 M.L.J. 557 followed. 

T. V. Ramanatha Aiyar and S. Stlaraman for Appellant. 

E. Krishnamurtla for Respondent. 

SV.V. 
Kumaraswanu Sastri, J. S.A. No. 1379 óf 1926. 
19th December, 1929, | 

__ Hereditary Village’ Offices Act of 1895, S. 6—Regrouping of 
villages—Selection of persons to fill new offices—If the rule re 
selection from among the families of the last hold&r not binding 
on Revenue Officer—Right of members of family inter s&—Juris- 
diction of Civil Courts. a 


S. 6, cl. (1) of the Hereditary Village Offices Act, 18995, 
which provides that at a regrouping of village officers, the most 
competent from “among the members of the family of the person 
who held the abolished office should be appointed to the new office 
is not merely a direction to the Revenue Officer, but is meant to 
confer a right on the members of the family which can be vindi- 
cated in a Civil Court if the Revenue Officer wholly ignores the 
claims of the family and ‘appoints an outsider. 

But among the members of the family inter se, no individual 
member has got a right to insist that he should be appointed in 
preference to another member. This is a matter left to the discre- 
tion gf the Revenue Officer. 

Thoygh the Civil Court is not competent to entertain a claim 

, to recover the office or the emoluments thereof, “a suit for a decla- | 
ration that the appointment should have been made from among 
the members of the family is maintainable. 

Under Regulation VI of 1831, the appointment of aeminor to a 
hereditary: village office was not prohibited and where a minor. 
has been so appointed and he died before attaining majority, an 


. 

3 
appointment under S. 6, cl. (1) must be made from out of his 
family. 
S. Varadachariar and V. Pattablirama Sastri for PU 


= G. Lakshmanna for Respondent. 4 
Dee Ve : re 
Wallace and Anantakrishna Avyar, JJ. S.A. No. 1065 of 1926 
19th December, 1929. and a batch of appeals. 


' Estates Land Act, 1908, S. 40—Commutation—“Accrued due 
during the preceding ten years’—Meaning of—Kanganam—lf rent 
within the meaning of S. 3, cl. (11). 


The period of ten years in S. 40, cl. (3) (a) need not neces- 
sarily be the 10 years immediately preceding the institution of the 
suit nor the ten years immediately preceding the year in which 
the Collector determines the amount of the commuted rent. It 
is open to the Deputy Collector to fix the year from which the 
commutation is to take effect according to his discretion, having 
regard to the circumstances of the case. Otherwise inconvenient 
results will follow. 

41 Mad. 109 and A.I.R. 1926 Mad. 760: 1926 M.W.N. 351 
distinguished. 

‘Kanganam” represents the collection charges to be incurred 
by the Jandholder to which according to custom and agreement of 
the parties, he would be entitled to. And when the sharing system 
is replaced by cash system, it should -be.taken into consideration 
in fixing the cash rent, for otherwise the landlord will be losing a 
portion of the produce of the land which is not assessed to rent. 
Also kanganam is part of rent proper within the meaning OF Si, 
cl. (11). 

The ‘question if all items payable under S. 77 in a suit for rent 
and properly includable in a patta suit under S. 51, Estates Land 
Act, could be taken into account in commutation or only rent proper, 
under S. 3, cl. (11). i o ° 

Case-law relating to Kanganam reviewed. l 

S. Ramaswami Aiyar and R. *Krishnaswami Aiyangar for 
Ryots. 

M. Patanjali Sastri and T. A. Anana Aiyar for Landlord. 
SVV; — 


Kumaraswanu Sastri, J. S.A. No. 448 of 1926. 
19th December, 1929. ii 


Malabar Law—Karnavan—Gift by karnavan of property stand- 
ing in his own name—Income of tarwad property not proved to 
be such as to leave an appreciable margin in his hands—Karnavan 
in possession of private income also—Presumption as to nature of 


property. 


| 
4 


t 
& 


A karnavan made a.gift of property standing in his own name, 
which was not*questioned during his lifetime. ` 


Held, in the absence of evidence, that (1) there was an appre- 
ciable margin jeft out of the -tarwad income after meeting its 
expenses, or (ii) that the karnavan blended his own preperties with 
the tarwad properties, there is no presumption from the mere fact 
that no separate accounts were kept by the karnavan, that the pro- 
perty belonged to the tarwad, especially when the karnavan has 
other private sources of income. Also the fact that all the adult 
members of the tarwad living at the time of the gift allowed it 
to stand unchallenged till his “death is a circumstance to. be taken 
into consideration. 


B. Sitarama Rao and C. V. Harihara Aiyar for Appellant. 

C. S. Venkatachariar and M. C. Sridharan for Respondent. 
S.V.V. 
Anantakrishna Aiyar and S.A. Nos. 2107 to 2118 of 1927. 


Curgenven, JI. 
19th December, 1929. 


Agency tracts—Appeal—Period ‘of — linutation—Whether 
R. 56 of the Scheduled Districts Act or S. 191 of Madras Estates 
Land Act applies. 


Their Lordships have under clause (36) of the Letters Patent 
(Madras) referred the question “whether the period of limitation 
applicable to appeals preferred to the Agent to the Goyernor at 
Vizdagapatam from decrees passed by Special Assistant Agent in 
the Agency, in suits for rent instituted under S. 77, Estates Land 
Act, is.six weeks as provided by R. 56 of the Vizagapatam Agency 
Rules or thirty? days as provided for by S. 191 of the Madras 
Estates Land Att, 1908” to a third Judge. 


- Anantakrishna Arar, J., held that the rule of limitation 
for appeals is part of the law of procedure and as:such the Govern- 
ment have. power under the Scheduled Districts Act to regulate 
them. 
Curgenven, J., held that Rs. 56 is ultra vires ie Local Govern- 
ment as it restricts the operation of the Estates Land Act which 
the Government cannot do under S. 6 of the Scheduled Districts 
Act (XIV ofe1874). 

e Nature and scope of general and special laws pointed out. 

V. Govidarajachart and B. K. Raimanqrasu for Appellants. 

Y. Suryanarayana for Respondents. ` 


SVV: 


Curgenven, J. S.A. No, 1217_of pn 
25th November, 1929. i 


Civil Procedure Code, Ss. 50: ‘anit 52-—Decree aga: UNG wr ho 
legal repr esentative—Power of Court to execute the decree ee 
assets m the hands of tire true heir—Powers of executing Court. 


Where a suit 15 instituted and a decree is obtained: against a 
wrong legal representa'ive of a deceased debtor, the executing Court 
has no power to execute the decree under Ss. 50 and 52, C.P.C., 
agairist the assets of the deceased alee in the hands of his true 
heir. 

33 Mad. 75 so far as it enunciates the powers of an asui 
Court under S. 52, C.P.C., is still an authority and the references 
in-later cases such as 36.M.L.J. 106, 50 M.L.J. 442, and 1929 
Mad. 482 do not in the least affect its authority. The powers 
of an executing Court discussed and case-law reviewed, ; 

D. Venkatrathnam tor Appellants. 

B. T. M. Raghavaciari for Respondent. 


N.S. | Sri 
The Chief Justice and Curgenven, a>, A.S. No. 253 of 1928. 
~. 8th January, 1930. ; 


Land Acquisition Act (I of 1994), Ss. 9 and 25—Fantliwre of 
the owner of land to submit claim. for compensation within. the 
time fixed læ notice—Compensation awarded by land acquis.tion 
officer*-Owner’s claim to enhanced rate im Civil Court—If enter- 
tatnable. 


Where the owner of a certain land which was acquired under 
the Land ‘Acquisition Act by the Government failed to submit his 
claim for compensation in pursuance of the notece under S. 9 of 
‘the Land Acquisition Act, and the Land Acquisition Officer award- 
ed certain compensation but the owner preferred. a. claim a 
enhancement in Civil Court: i a 

‘Held, that the Court- was pieced under G: 25 (2) of the 
Act from enhancing the amount awarded by the officer. 

P. Somasundaram for Appellant. o 

The Government Pleader and P: V. Rajamanunar for Respond- 


ent. Ei l l ® 
Anantakrisina.Asgar, J. , S.A. No. 1300 of 1926. 


Sth January, 1930. 


Mahomedan Law—W aqf—Dedication ae Se Gan of. 
Katham fateha ceremontes—Public trust-whether canstitujed—Swit . 
for declaration. of plaintiff's preferential right to office. of trustee 
of public trust—A pplicability of S. 92, Civil Procedure. Code. — 

NRC. 


6. 

“The ‘per a of Katham or customary cuits ‘implies 
aaa of money for the feeding of thé poor.’ Ar endow- 
ment:for-such purposes ‘Constitutes a public trust within the mean- 
me Oy S.:92;; Civil Procedure Code: . aie * 
“40 "Mad. 116: (P.G.), relied on. | z 

a .. Wilson’s Anglo-Mahomedan Laws p. 330, Pers 
LA suit: for a. declaration. that the plaintiff is preferentially en- 
titled to the office of trustee of a public trust cannot be maintained 
without the necessary sanction:under S. 92, Civil Procedure Code. 


K. S. Desikan for Appellant. 
y. "Balasundar ain ae for Pana 


NGT AN gp 


NS.” | = 
Anantakr: ishna Aiyar, J.. da a DA No. 1549 of 1926 with 
Oth January, 1930. | a Memo. of objections. a: 


Deed—Construction—Antecedent contract between parties— 
Admissibility in evidence. 


Where a preliminary contract is smaa to be and is in fact 
siperseded-by a more formal document executed subsequently, the 
later document will govern the rights of parties and the prior nego- 
tiations cannot be called in to add to or subtract from the terms of 
the later contract. The contents of the earlier document can 
however be incorporated i in the later document-by appropriate terms. 
In-sich ‘cases’ the earlier document can'be looked. intoeby Courts: in 
order to understand: the nature of the transaction. © 
I.L.R. 53 Bom. 230 ¢P.C.) explained. E 
“49: W.R. 203,8 ‘App. Cases 868 and 15 Ch. D. 306 referred. 
K. Rajah Aiyar and B. R. Chakravarti Agir: for A 


lants.” ics 

oc ay "Krishiiaswami. Aaya gar for Respondents = z 
NG ——— oe, aga 

Kumaraswami Sastrhand =-=- - «CMP. No. 3504 of 1929. 


Reilly J.s; ve Damice 
10th January, 1930. ance 
Civil Procedure Code, S: 110—Substantial E of law— 
Diference of judicial opinion regarding question of general im- 
porlance—E-xistence of long course of decisions holding one way 
—Leave 19 appeal to Privy Council whether can be granted. 


° Where the question involved is one of general importance and 
there is a difference of judicial opinion on thé subject, the question 
does not cease to be a substantial question of law merely because 
there has been a long. course of dëcisions in the High Court decid- 
ing the question in a particular’ manner. In such a case leave to 
appeal to the Privy-Council may well.be granted-in-order to haye 


g 
7 
an authoritative decision on the point. Leave to,appeal prance 
against the judgment reported in 56 M.L.J. 60/73. 
T. R. Venkatarama Sastrı, K. Bhashyam Agigea and K, 
Raghavachariar for Petitioner. 
S. Varadachariar and K. Narasimha Aiyangar Yor Re nden 


Wollace. J. -` 7 S.A. No. 1678 of 1926. 
10th January, 1930. l 


Custom—Customary right to use vacant site as threshing floor 
—Acquisition by persons owning lands in particular locality—Long g 
user—Acquiescence—S wit by owner of vacant site for PUTCO 
Maintainability. 


Where it was proved that the defendants who were the owners 
of certain wet lands in a locality had been for a ‘period of fifty years 
using a vacant site belonging to a temple for purposes of thr eshing, 
drying and husking paddy and it appeared that the managers of the 
temple had acquiesced in such user. 

Held, that the defendants had acquired a customary right to use 
the site for those purposes. It cannot be said that the defendants 
form an indefinite body of people so as to be incapable of acquiring 
2 customary right. Their position is analogous to that of the inha- 
bitants of a village, or the members of a caste who have been held 
to be capable of acquiring customary rights. | 

Helg also, that the continued acquiescence in the user by the 
defendants debarred the plaintiff from seeking the discretionary ` 
relief as to injunction under the Specific Relief Act. 

` B. Sitarama Rao and T. Nallasivam Pillai for Appellant. 

T. R. Ramachandra Aiyar and S. Srinivasa ‘Aiydr for Res- 

pondents. ` l 

N.S. an vty 
Madhavan Nair, J 2. ee 1852 of 1926. 
15th. January, 1930. ee ae 
Mortgage——Priority—Sec one martgagee purchasing mortgage 
property in execution sale and. obtaining PO SA 
suit by first mortgagee—M origagee purchasing property. im execu- 
tion and obtaining delivery of possession—Right of prior purchaser 
to retain possession. eye's me 


Where the second mortgagee sued on his mortgage, pyrchased 
the property in exetution sale and obtained possession. and subse- 
quently the first mortgagee ‘sued on his mortgage, purchased the 
property in, Cotirt-auction and having obtained delivery of posses- 
sion sued to,recover. actual possession from the first purchaser, 
Held, that the first purchaser was entitled to be retained in 
possession of the property. In such cases the question of priority 


è 
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must be determjned not by reference to the date of the mortgages 
but as on the dates of the recovery of possession under the execu- 
tion sales. 

26 Mad. 485 followed. 

46 M.L.J. 258 distinguished. | 

K. Srintvasa Rao for K. Sundara Rao for Kang Na 

B. Pocker for Respondent. 


N:S. 


Anantakrishna Aiyar, J. S.A. No. 1564 of 1926. 
15th January, 1930. 


Hindu Law—Widow—S E E P = OR of 
froof—Sulka. | 
; There is no presumption that the property in the possession of 

a Hindu widow is not her Stridhanam and the onus is on the person 

who says that it is not her Stridhanam to prove it. But there is no 
presumption that such property is her Sulka. 

C. S. Venkatachariar for Appellant. 

K. R. -Rangaswanu Aiyangar and S. Aravamutha Aiyangar tor 
Respondent. 


ENS: are | 
Rama and Cornish, LT. O.S.A. No. 14 of 1929. 
; 16th January, 1930. ; s 


Limitation Act, S. 10—Directors of Jomt Stock home 
Whether express trustees—Indian Companies Act, S. 235—Apphi- 
cation by liquidator against directors for compensation Yor aci 
of: misfeasance-*—S taring pont of limitation. 


Directors of a Joint Stock Company are not express trustees 
within the meaning: of S: 10 of the ee aan Act. 


18 B.-119 relied on. 

The starting point ‘of limitation for an application by ih 
official liquidator against some of the directors of a Joint. Stock ` 
Company for compensation ufider S. 235.0f the Indian Companies 
Act in respect of acts of misfeasance -is the date on which the 
alleged act of misfeasance was committed and. not the date of the 
winding-up order. ure 

“47 A. 669 dissented from. Re og 

8 Le 167 followed. | 

V. Radhakrishniah tor Appellant. 

T. M. Krishnaswami Aiyar, K. Narasimha Aiyar, 5. E. Sankara 
Aryar, N. Sivaramakrishna Aiyar, S. Parthasarathi and y. K., Thiru- 
venkatachari for Respondents. i 


N.S, 


Anantakrishna Aiyar, J. _ S.A. No. 1557 of 1926. 
17th January, 1930. 
Standing Orders of the Beard of Revenue—O. 15, R. 17— 
Orders passed by subordinate revenue authorities in dharkasi 
matters—Power of the Board of Revenue to revise. 


The Board of Revenue has got power to revise orders passed® 


by the subordinate revenue authorities in dharkast matters and 
the exercise of such power in a case where there was a mistake 
committed by the subordinate revenue ano NS is proper and 
legal. 

18 L.W. 523 followed. 

26 M. 268 distinguished. 

B. Somayya for Appellant. 

B. T. M. Raghavachari for Respondent. 


N.S. — 
_Eddy, J. C.S. No. 762 of 1926. 
17th January, 1930. _ Applications Nos. 2842 of 1929 and 


104: of 1930. 


Cwil Procedure Code, 1908-0. 1, R. 10 (2)-—Partition suit 
—Prelumimary ‘decree—Conumissioner directed to take account of 
assets and habilitees—A pplication by. worshippers of temple. te 
declare certain funds with the family to be trust property—Main- 
tainability under O. 35, R. 5, Madras High -Court-Origindl Side 
Rutes—W orshippers whether can be wmpleaded as parties to suit. 


In a partition suit among the members of a joint Hindu family 
a preliminar y decree was passed and a commissioner was appoint- 
ed to take an account of the assets and liabilities of the family. Sub- 
sequently certain wor shippers ot a temple took out two applications, 
one under O. 35, R. 5 of the Madras Original Side*Rules for obtain- 
ing directions that certain funds with the family wêre. payable to the 
trust, and the other for impleading the applicants as parties to the 
partition suit. 


Held, (1) that R. 5 of O. 35 could not be availed of by the appli- 
cants because notice had not been issued to them under that Rule; 


(2) that the applicants were,*howeéver, proper parties to the 
suit inasmuch as the Court could not decide what were the assets 
and liabilities of the family without deciding the question of the 
alleged trust fund. The fact that there was no issue between the 
parties to the suit on the question raised by the — would 
be immaterial. 


5 Mad. 52, 51°Mad. 417 and (1920) A.C. 358 (P.C.) referred. 


T. M. Krishnaswami Aiyar -and S. Thyagaraja Aiyar for 
Applicants. 


S. Doraiswami Aiyar and T. V. Visvanatha Aiyar for Respond- 
ents. 
B.V.V. A A 
NRC 
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‘Ramesam and Gornish, JJ. O.S.A. No. 41 of 1929. 


22nd January, 1930. 
Ultra vires—Bank lending money on mor gage ee to 
objects of Assockation—Suit on mortgage—M aintainability. 


Where a bank lent out moneys on mortgages contrary to its 
“objects of Association and in_a suit on one such mortgage the 
defendant raised an objection that the transaction was uitra vires 
and consequently unenforceable, “eld, that the objection could 
not be upheld. Scope of the doctrine of wlira vires indicated. 

25 Bom. 52, LR. 3 P.C. 548 and L.R. 8 Ch. 159 referred. 

K. S. Krishnaswanu Aiyangar and Ty N. C. Srinwasavarada- 
chari for Appellant. 

Sir C. P. Ramaswanu Aiyar, Vere Mockett and C. TT 
chariar instructed by Messrs. Moresby and Thomas for Respondent. 

B.V.V. — 


Beasley, C.J. and Curgenven, J. A.S. No. 453 of 1928. 


22nd January, 1930. 


Court-fee—Suit for partition, possession and mesne profits— 
Preliminary decree—Appeal—Objection as to Court-fee raised by 
respondent at hearing—Sustainability—Amount of Court-fee pay- 
able—Unascertained mesne profits if need be taken into account 


"—Court-fees Act, 1870, S. 7, cls. (v) and (w) (b). 


The plaintiff who had acquired a half share in certain property . 
by inheritance sued the defendant, a co-owner of the deceased, for 
partition, possession and mesne profits. The Trial Court ‘passed a 
preliminary decree in favour of the plaintiff granting all the reliefs 
he had prayed for, but it was directed that the amount of mesne 
profits should bè ascertained and fixed by the final decree. The 
defendant havin preferred an appeal to the High Court against 
the preliminary decree, the respondent raised an objection at the 
time of the hearing of the appeal that the Court- fee paid on the 
memorandum of appeal was insufficient. 


Held, (1) that there having been no decision ox the taxing 
officer, the Court was not precluded from taking notice of. the 
‘objection as to-Court-fee at that stage; 21 Mad. 269 relied on. 


(2) that the suit having been for recovery of possession 
from a person" who was holding adversely to the plaintiff, Court- 
fee Was payable on the memorandum of appeal under cl. (v) and 
not undér cl. (w) (b) of S. 7 of the Court-fees Act; 


(3) that Court-fee, however, was not payable on the mesne 


‘profits which.had been left unascertained. 52 M.L.J. 128 dissented. 


P. Govinda Menon for Appellant. _ 
K.P. Krishna Menon for Respondent. 
B.V.V. 
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Madhavan Nair, J. S.A. No. 164 of 1926. 
31st January, 1930. 


Landlord and tenant—Ejectment—Permanent tenancy—Proof. 

Where the origin of the tenancy was unknowf but the tenants 
were proved to have continued in possession for over fifty years on 
payment of a uniform rate of rent and also to have sunk wells, put” 
up walls and sub-let the land presumably to the knowledgé of the 
landlord, l 

Held, that the plea of permanent tenancy was made out and 
that the landlord could not sue the tenants in ejectment. 


43 Mad. 567 (P.C.) relied on. l , 
A, C. Sampath Avyangar and T. R. Srinivasa Aiyar for appel- 
lant. 
S. Ramanujachariar for respondents. 
B.V.Vs 


Ramesam and Cornish, JJ. O.S.A. No. 11 of 1929. 
31st January, 1930. . D : 


Religious office—Archaka—Hereditary right—Proof—Enjoy- 
ment for three generations. 

When there is no direct evidence as to the rules of succession 
to a religious office such as that of an archaka in a temple the 
Court should infer them from the practice of the institution and the 
conduct of the parties. Where it was proved that the archaka office 
had been held by the members of the plaintiff’s family for three 
generations, that is, ever since the institution was founded, and it 
appeared that the archakas had not been receiving any fixed salary 
but had been in enjoyment of the emoluments appertaining to the 
office, 


Held, that the plaintiff had established his hereditary right to 
the office of archaka- and that he was entitled to an injunction 
against the dharmakartas from interfering with his rights., as 
archaka. - e 


V. V. Srinivasa Aiyangar, S. Ramanujachari and P. P. Sri- 
nivasan for appellants. bi 

T. Rangachart, C. Narasimhachari, T. C. A. Bhashyam ana 
T. G. Raghavachariar for respondents. 


DEV ———_— . 


Anantakrishna diyar, J.. S.A. No. 1782 of 1926. 
3lst January, 1930. | i ° 


Part-performance—Delwery of possession—Purchaser already 
in possession as lessee—Continuance of possession after contract 
to sell—Omussion to obtain wegistered sale deed—Swuit to recover 
possession—M aintainability—Purchaser’s right to Specific perform- 
. ance of contract of sale barred on date of suit—Efect. : 
NRC 
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The plaintiffs vendor agr eed to sali certain property to the de- 
fendant who was already in possession as lessee. The detenda:: 
paid the full purchase money but omitted to take a registered sale 
deed. The plaintiff who was a subsequent transferee from the 
veridor suéd to recover possession of the property from the defend- 

earit. It appeared that the right to obtain specific per formance of 
the agreement to sell had become barred by limitation on. the date 
of suit. 

Held, dismissing the suit, that the defendant was entitled to . 
remain in possession of the property by virtue of the doctrine of 
part-performance. It is not necessary for the application of that 
doctrine that-delivery of possession should be effected at the time of 
the agreement.’ -Thus the continuance of. possession which is un- 
equivocally recoverable to the contract is a sufficient act of part- 
performance even though the taking of possession ‘may be antece- 
dent to the contract. 

_ Fry on Specific Performance, 6 Edn., p. 602, (1896) 2 Ch. 
428, (1918) 2 K.B. 315, 46 Bom. 722 and 52 Bom. 307 referred. 


Held also, that the doctrine of part-per formance was not ren- 
dered inapplicable merely because the defendant’s right to obtain 
specific performance of the contract of sale had become barred by 
jimitation on the date of suit. < 


46 Mad. 919 (F.B.) relied on. 
P. Somasundaram for appellant. 
Suryanarayana for respondent. 
“BVN 


Kamcsam and Cornil JJ. O.S.A. No. 87 of 1929. 
41), February, 1930. 


_ Madras High Court Original Side Rules, O. 34, Rr. 54, 57 and 
62—lorm 124—A pplication for revoking grant of letters of adini- 
nistration—Issue of citation—Prevision of laww—Will—Onus pro- 
battdi—Grant of letters of administration in case of Hindu intestate 
— What applicant must prove—Succession Act, Ss. 218 (1) and © 
263. e a 

ce An, application for revoking the grant of letters of administra- 
lion was ‘filed under S. 263*of the Succession Act and O. 34, R. 54 
of the Madras, High Court Original Side Rules by means of a 
Judge’s summons and citation. The Judge ordered citation under 
R62 of O. 34, but subsequently the citation was amended into one 
„in Form 99 at p. 923 of Tristram and Coote’s Prolate Practice (XVI 
" Edition). An appeal having been preferred against this order, 

. Held, that R. 57 of O. 34 and Form 124 applied to the case of 
pr oceedings to revoke the grant of letters of administration whether 
with ‘or ‘without the will annexed. The procedure applicable. for 
the revocation of the grant of letters of administration is the same 
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. 
as in the case 0f proceedings for the revocation of the grant of 
probate. In such cases there is no need to have recourse to R. 62 
of O. 34. | a So ; 

Per Cornish, J—Where a will has to be proved the onus pro- . 
bandı is on the party propounding the will. .See 3 Moore. PC. 
480. But in the case of intestacy of a Hindu the party applying for e 
the grant of letters of administration should prove that it can be 
made under S. 218 (1) of the Succession Act. 

G. Ramakrishna Avyar and C. Sreenivasa Chariar for appel- 
lants. 
= K. Krishnaswami Aiyangar and P. Thiruvengadaswami Muda- 
diar for respondent. l 


B. V.V. —— ; i E 
Kumaraswami Sastri and i 
Reilly, JJ. A.S. No. 211 of 1925. 


Gth February, 1930. 


. .. Limitation Act (1908), Arts. 29, 36 and 49, and S. 23—Wrong-. 
ful attachment before judgment—Suit to recover damages—Start- 
ing point of limitation. | 

Where in a suit on a breach of contract the plaintiff obtained 
an order of.attachment before judgment of certain goods belong- 
ing to the defendant and the order of attachment having been 
subsequently declared to, be illegal by the appellate Court the de- 
fendant institwted a suit to recover damages from the plaintiff for 
wrongfw ‘attachment of his goods, 


_ Held, that the suit was governed by Art. 29 and not Art. 36 
or 49 of the Limitation Act and that the starting point of limita- 
tion was the date of the seizure of the goods ane not the date on 
which such seizure was declared to be wrongfel by Court. ln. 
such a case the seizure is illegal ab initio and there is no scope for 
the application of S. 23 of the Limitation Act. 

29 All. 615 referred. i 


© Held also, that for purposes of limitation it made no differ- 
ence whether the suit to recover damages for wrongful attachment ` 
was filed by a party to the suit in which the attachment was ordered. 
or by a third party who was aggrieved*by the order. 
31 M. 431 followed. 





V. S. Narasimhachar ior appellant. . 

C. Sambasiva Rao for respondent. e l 
B.V.V, > — : : 
Chief Justice and Curgenven, JJ. ` A.S. No. 403 of 1924. 


llth February, 1930. 


Transfer of Property (Amending) Act (XXVII of 1926)*-Ab- 
testation—-Mortgage deed executed by purdanashin ladies—Attest- 
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ing witnesses ngi seeing the executants sign—Absence of proof 
that the Sub-Registrar and the identifying witnesses signed in the 
presence of the executants—Atiestation, if valid—Registration-Act, 
5, 283—]nclusion pf property to which mortgagor has no title in a 
mortgage to facilitate registration—Absence of collusion between 
emortgagor and morigagee—Kegistration, if invalid. 


‘Where it is proved that the attesting witnesses to a mortgage. 
deed executed by purdanashin ladies did not see the executants 
sign. the document and it is also not proved that the Sub-Registrar 
and the identifying witnesses affixed their signatures in the pre- 
sence of the executants, 

Held, that the mortgage deed is not duly attested within the 
meaning of the Transfer of Property (Amending) Act and is there- 
fore invalid. 


52 Mad. 123 (F.B.) referred to. 


The mere fact that an item of property to which the mort- 
gagor has no title has been included in a mortgage deed to facilitate 
registration at a particular place does not constitute a fraud on the 
registration law, unless it is also established that the mortgagee 
had knowledge that the mortgagor had no title to that item of pro- 
perty and that there was collusion between the mortgagor and v 
mortgagee. 


The: Advocate-General, V. R daoa ye and a V. Raniah 
tor appellant. 


S. Varadachariar and T. M. Ramaswans Aiyar for “respon- 
‘dents. 


N.S. f 


Wallace, Madhatan Nair, Jackson, 
Anantakrishna Aiyar-and Eddy, m Crl. M.P. No. 1008 of 1929. 
13th February, 1930. 


Letters "Pateni (Madras), Clause 26—“Alter the sentence’— 
Meaning of—Power to set aside the sentence—Point of law certi- 
fied by Advocate-General-Wltether confined to such point as has 
been reserved under clause, 25—“ Decision” —Meaning of—If con- 
fined to matters actually stated at the bar for the direct decision of 
the Court or includes misdirection or non-direction to the jury. 


_ Held by the Full Bench, that (1) the powers of the High Court 

under clatise 26 of the Letters Patent are not restricted to merely 

e reducing the sentence but include the power to set aside the sen-- 
tence, | 


(2) that the point of law on which the Advocate-General cer- 
tifies an error in the decision is not confined to such point as has 
been reserved under clause 25, 
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(3) (Eddy, J., dissenting) that it is not necessary that the 
point of law in the decision of which there hab been an error 
must have been specifically put up and decided as a point of law 
by the Court, but that the word “decision” includes. every mental 
conclusion on which the judgment or charge is bastd whether stated 
or not stated or misstated, in other words, directions, misdirections 
or non-directions to the jury, end that, therefore, clause 26 of° 
the Letters Patent permits a review by the Court on a certificate 
by the Advocate-General when there is a oo of a point of 
law which amounts to misdirection. 

T. Rangachariar and T. N. C. Srinivasavaradachariar for accus- 
ed. 

The Crown Prosecutor for the Crown. 


N.S. —— 
Wallace, J. = C.M.Ps. Nos. 366, 367 and 716 of 1930. 
l4th February, 1930. | 
Letters Patent (Madras), Clause 15—Leave to appeal against 
judgment in second appeal—lVritten application to excuse the 
delay in making.an oral application for leave to appeal—Power of 
Court to excuse the delay. 


An oral application for leave to appeal against the decision in 
a second appeal must be made at the time of delivery of the judg- 
ment and, consequently, a written application to excuse the delay 
in making tle oral application for leave to appeal cannot be 
entertaimed. 


N‘ 


M. S. Venkatarama Aiyar for petitioner. 
T. L. Venkatarama Aiyar for respondent. 
N.S. 
The Chief Justice and Curgenven, J. A.S. No. 225 of 1928. 
14th February, 1930. 
Re-imbursement—Claim based on the principle of—W Ren 
allowable—Evidence Act, S. 65—Recital in a prior judgment—Ad- 
missibility, g. 4 


A claim based on the principle of re-imbursement is allowable 
in three cases, viz., (1) where the pajment was made bona fide 
by an executor or trustee de son tort, (2) where the payment was 
‘made to preserve the property comprised in the estate, and (3) 
where the payment was made for the benefit of the estate as con- 
templated by sectiens 69 and 70 of the Indian Contract "Act. To 
succeed on the first head; the person must prove not only that ‘he ° 
made the payment in good faith, but also that he believed in his 
own title when he made the payment. There is no distinction be- 
tween the mortgage debts and simple debts as regards the applica- 
tion of this principle, A recital in a judgment between the same 
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parties is rot legally admissible in a subsequent suit between them 
under S. 65 of the Evidence Act. 
; V. Viyanna, M. Appa Rao ‘and D. TM, Raghavachari for 
appellant. ; 
~- +S. Varadachari and V. Sur yanarayena for. respondent, 
e N.S. 
Kumaraswami Sastri and, : 

Reilly, JJ. A.S. No. 350 of 1927. 

18th February, 1930. Ss > i 

Minor—Swit against—Abandonment of issue by guardian ad 
litem—Leave of Court—If necessary—Absence of leave, if a sufi- 
cient ground by itself to have the decree against the minor sct aside. 

Per Reilly, J—It is not necessary for the guardian ad litem 
of a minor defendant in a suit. to- obtain the leave of the Court 
before abandoning an issue framed in the suit, as such an aban- 
donment does not stand’ in the same footing as a compromise. 
The mere fact that leave of the. Court was not obtained for the 
abandonment of such an issue does not by itself constitute a suffi- 
cient ground to have the decree passed against the minor set aside, 
in the absence of the proof of any prejudice. ~ 

22 Mad. 538 followed. ` 

S. S$. Ramachandra Tyer for appellant. 


M. S, Venkatrama Iyer and S. Rangaswami liyangan for 
respondent. 


8 
NS. — ss 
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Anantakrishna Aiyar, J.. S.A. Nọ. 1380 of 1926. 
lOth February, 1930. 


Specific Relief Act, S. 22—Coniract to sell for a low price— 
Hardship though no fraud, etc. à 

Where a vendor asked his agent to negotiate for the sale of 
his lands and signed an agreement for the sale as per terms e 
arranged by him but the price was very inadequate and the. vendor 
alleged that he was ignorant of the nature and real value of his 
land, held the court has a discretion under S. 22 to relieve the 
vendor from the improvidence of his bargain though the vendee 
may not be guilty of any fraud or misrepresentation in the matter. 
Circumstances and considerations with reference to which such 
discretion should be exercised, stated. 


35 I.C. 871 doubted and distinguished. 
S. Varadachariar for Appellant. 
P. Somasundaram for Respondent. 


S, V.V. 


Anantakrishna Aiyar, J. S.A. No. 315 of 1926. 
llth February, 1930. 


Mesne profits—Real owner getting into possession disposses- 
sing another other than in due course of law—Trespasser getting 
back possession under S. 9, Specific Relief Act—If trespasser is 
entitled to mesne profits from the owner for the period he was 
out of possession. 

The realeowner of property dispossessed the person in en- 
joymen® but was evicted by a decree under section 9 of the Spe- 
cific Relief Act. In a subsequent suit for mesne profits, held, the 
person so restored to possession was not entitled to claim mesne 
profits from the real owner, as the possession of the real owner 
was not wrongful, though the manner of dispossegsion was wrong- 
Tul. 


P. Satyanarayana Rao for Appellant. 


A. Lakshmayya ior Respondent. > 
SVV. — ii 
Wallace and Jackson, JJ. os CNLA. No. 46 of 1926 and 
18th February, 1930. C.R.P. No. 48 of 1926. 


Inter pleader suit—Preliminary decree for partition—A ppeal— 
Order to draw out monies from Court deposit after security by 
successful parties pendixg appeal—Monies drawn out on SECU 
ruiy—Reduction of shares of some of ‘the successful parties in 
the appeal—Liability to refund portions of amounts? drawn— 
Order by the Trial Court creating charge over the immoveable ° 
properties of these shares for the amounts to be refunded— 
Appeal—Subsequent passing of the final decree—Maintainability 
of appeal-Validity of the order creating the charge—Alienee pen- 
dente lite—Power of Court to create charge upon the properties 
sold to him. ~ 


NRC 
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In an interpleader suit, a preliminary decree for partition 
was passed decfaring the shares of the successful parties. Pend- 
ing an appeal against this decree, an order was passed by the 
Appellate Court empowering the successful parties to draw out 
monies that were in Court deposit on giving security to the satis- 
faction of the Trial Court. Monies were so drawn out by various 


6 . a. . 
successful parties on giving security. The shares of some of 


the successful parties were reduced and the shares of the others 
increased by the Appellate Court. One of the parties put in an 
application for a final decree in the Lower Court. Pending the 
appeal, some of the successful parties whose shares, were reduced 
in the Appellate Court alienated a moiety of their rights in the 
decree to a stranger and the latter got himself impleaded as a 
party in the Trial Court after the decision of the Appellate Court. 
The Trial Court passed various orders after the application for 
the final decree was put in by one of the parties and before the 
actual passing of the final decree. One such order was the allot- 
ment of immoveable properties comprised in the suit to the various 
successful sharers inclusive of the alienee who had got himself 
impleaded as a party. A subsequent order was a declaration that 
it was proper that a charge should be created on the immove- 
able properties allotted to the shares of the parties whose shares 
were reduced by the Appellate Court for the amounts that they 
were liable to refund out of the amounts drawn out of Court by 
them, inclusive of the properties allotted to the share of the alienee, 
and a direction that the final decree should provide for such a 
charge. An appeal and a revision were filed by the alienge against 
this order. 

Held, (1) that the appeal was not maintainable, as the order 
was only a step in the passing of the final decree, and the proper 
remedy was an appeal from the final decree after it was passed. 
35 All. 159 followed. 

(2) that the preliminary decree in this suit was really a 
decree for partition and the Trial Court had jurisdiction in the 
course of the final decree proceédings in a partition suit to dec- 
lare a charge on the immoveable properties allotted to one of the 
shares in favour of anotheresharer for the purpose of equalisa- 
tion of the division, and that therefore the order of the Court that 
a charge should be created on the properties allotted to the share 
of the Appellant who was an alienee pendente lite and who got 
himself impleaded as a party to the final decree proceedings was 
not without jurisdiction. 22 L.W. 782 followed. 


Sir C. P. Ramaswami Aiyar, T. M. Krishnaswami Aiyar and 
N. Swaminathan for Appellant. 

T. V. Muthukrishna Atyar, A. V. Viswanatha Sastri and 
S. V. Narayana Aiyar for Respondent. 


Nes. 
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Ramesam, J. ~ S.A. No, 13 of 1930. 
19th February, 1930. l 

Hindu Law—Widow—Gift—Title of donee—Void or void- 
able—Death of widow—Ejectment suit by donee against third 
person—M aintainability. 

A Hindu widow’s gift or alienation without necessity is void 
as against the reversioner in the sense that he need not set it 
aside. But such a transaction is also voidable in the sense that 
only a reversioner can treat it as a nullity and it is otherwise valid. 
Where a donee from a Hindu widow possessing a limited interest 
in certain property instituted a suit in ejectment after her death 
against certain persons wrongfully in possession of the gifted 
property, . 

Held, that such a suit was maintainable provided the persons 
resisting the plaintiff were not reversioners and provided there 
was no question of limitation. 


34 Cal. 329 (P.C.) and 2 Pat. 217 relied on. 
4 M.L.J. 88 and 46 M.L.J. 566 dissented. 
G. Lakshmanna and T. V. Srinivasachari for Appellant. 
B.V.V. —— 
Anantakrishna Aiyar, J. S.A. No. 1296 of 1926. 
19th February, 1930. - 


Madras Local Boards Act, S. 225—Strict construction—Plot 
of land demarcated as public road by survey officer—Suit against 
Local Board for declaration that the plot belongs to the plaintiff 
and for injunction restraining it from interfering with plaintiffs 
possession—Nature of the swit—Madras Survey ånd Boundaries 
Act, S. 13—Notice of suit, if necessary—Withdrawél of the prayer 
for injunction in second appeal—Effect on notice of suit—Secre- 
tary of State, if a necessary party to such a suit. 


, A suit against a Local Board for declaration that a plot de- 
marcated as part of the public road by the survey officer belongs 
to the plaintiff and for an injunctionerestfaining the Local Board 
from interfering with the possession of-the plaintiff is really a 
suit to set aside the order of the survey éfficer under S. 13 of the 
Survey and Boundaries Act and therefore no notice of the suit 
is necessary under S. 225 of the Local Boards Act. i 

Nature of such suits considered. ° 

32 M. 371; 22 B. 289 (F.B.) considered. 

35 Cal. 202; 56 M.L.J. 52; 1916 A.C. 242 relied on. 

S. 225 of the Madras Local Boards Act must be construed 
strictly as it ‘is restrictive of the general right of suit. e 

1916 A.C. 242 followed. 

1929 A.C. 344 considered, 

N.R.C. ° 
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A suit undér S. 13 of the Madras Survey and Boundaries Act 

to set aside the order made by the survey authorities. is in the 
nature of an appeal against the decision of the survey authorities 
and S. 225 of the Madras Local Boards Act does not apply to such 
a suit. 


As the prayer for injunction was withdrawn in the Second 
Appeal, it was held that no question of notice arose, although suits 
for injunction would require notice. 

51 B. 725 (P.C.) referred to. 7 

Quaere, whether the Secretary of State is a necessary -party 
in such suits. 

47 B. 306; 47 B. 315 referred to. 

M. S. Venkatarama Aiyar and R. Srinivasa Aiyar for Appel- 
lants. 

S. Jagadisa Aiyar for Respondent. 

N.S. —— 
Cornish, J. ° C.R.P. No. 1376 of 1929. 
19th February, 1930. 


Civil Procedure, Code, O. 9, Rr. 6 and 7—Scope of—Absent 
on the day when written statement had to be filed and declared 
ex parte—If can file a statement later on. 

A defendant was declared ex parte and an application to have 
that declaration set aside was also dismissed on fhe ground that 
sufficient cause for his non-appearance on that day was rft shown. 
As nothing further was done on that day, the defendant wanted to 
file a written statement. 

Held, following 49 M.L.J. 273, that as the defendant if present 
.on that day cotild have filed a statement he cannot so long as the 
ex parte order stands do that which he could have done on the day 
when he was declared ex parte. 

A. Ranganatham Chetti for Petitioner. 


G. Sivaramakrishna S astri for Respondents. 
S.V.V. ° 


Cornish, J. ° C.R.P. No. 1465 of 1929. 
2lst February, 1930. é 


. Limitation Act, S. 22—Suit by a partner of a firm—A pplica- 
tion foy amendment of plaint by disclosing plaintiff's character 
as that of a partner and also addition of other partners—A pplica- 
tion made after expiry of the period of limitation for the suit 
— Amendment, if can be granted. 

A: suit was instituted by a partner of a firm without disclos- 
ing that the suit was on behalf of the firm. On objection taken 
by the defendant to the frame of the suit, the plaintiff put in an 
application to amend the plaint by disclosing that the plaintiff sued 


“~s 
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21: 
on her character as partner and adding the others partners of oa 
firm also as plaintiffs. eae 


`- Held, that under section 22 of the Limitation Act the suit must 
be deemed to have been instituted only when tħe other partners 
were impleaded as parties and that as the suit would be barred 
when they were made parties, the amendment should not be oan : 
18 M. 33 followed. i 
51 Cal. 845; 30 M.L.J. 57 referred to. 
T. R. Srinivasa Aiyar for Petitioner. 
C.S. Rama Row Sahib for Respondent. 
N.S. 


Venkatasubba Rao, J. S.A. No. 1636 of 1926. 
21st February, 1930. 


Limitation Act, S. 6 (3) and Art. 44—Alienation by mother 
of minar as his guardian—Death of minor before attaining majority 
—Mother succeeding to minor as his heir—Death of mother with- 
out suing to set aside. the ahenation—Suit by reversioner for pos- 
sesston—M aintainability. 


The mother of the last male owner who was a minor sold his 
property as his guardian in 1873, and subsequently succeeded him 
as his heir in 1880 on his death as a minor and unmarried. She 
herself died in 1921 without taking any step to set aside. the sale 
and the reveesioners sued in 1922 to recover possession of the 
property from. the vendee. 

Held that, though Art. 44 of the Limitation Act ` was not 
in terms applicable, as the minor died without attaining majority, 
his legal representative (the mother) was bound to sue within 
three years after his death under clause (3) of Se 6 of the Limita- 
tion Act, and, as no such suit was filed the present suit was not 
maintainable. 

G. Lakshmanna and K. Kameswara Rao for Appellants. ee 


V. Govindarajachart for Respondent. 
N.S. 


Ramesom, T. | CRP. No. 1450 of 1929. 
24th February, 1930. j 


Civil Procedure Code, S. 73 and O. 21, R. 72—Leave to bid 
and set off granted to decree-holder—Sale for equal or less amount 
zoo for, rateable ee is sale within 45 days of 








i A decree-holder brought to sale certain items of property belong- 
ing to the judgment-debtor in Court A and on the day of sale 
applied fot and got leave to bid and set off under O. 21, R. 72, The 
sale was concluded for nearly the same amount as the decree debt 
and consequently no deposit was made. Another decree-holder 


applied for exeqution in another Court B by transmission of the 
decree to the Court A and even before the arrival of the decree 
applied for rateable distribution. The decree arrived a few days 
later. 7 r 
Held, that in a case where set off is made before sale, and the 
eamount of the bid is equal to or less than the decree amount, the 
assets must be deemed to be realised on the date of sale itself eo 
instanti. But if the bid is larger than the amount of the decree, 
then he may have to pay the balance within 15 days and an appli- 
cation before that date may avail for rateable distribution. Q: 21, 
R. 72 is no doubt subject to S. 73 but it only means that if there 
are persons by the time of sale who will be entitled to rights under 
S. 73, then the O. 21, R. 72 must be subject to their claims. 

62 I.C. 857 followed. 

12 L.W. 328 doubted and distinguished as a case of a sale of 


different items on different dates. 

The question whether the application filed before the receipt 
of the decrée by Court A does not become good when it is actually 
received left open. 

K. Kameswara Rao for Petitioner. 

P. Satyanarayana Rao for Respondent. 

ae Vin. 
— Ramesam, J. : C.R.P. No. 965 of 1929, 
25th February, 1930. 4 


Civil Procedure Code, 1908, O. 23, R. 3—Reference to pri- 
vate arbitration in pending suit—Decree. passed in terms of award 
—Validity—Sch. II, para. 20, whether operates as bar. 


‘Where in a pending suit parties have. referred their dispute 
to private arbitration without an order of the Court and an award 
is ‘made, a decree in terms of the award can be passed by the 
Court under O. 23, R. 3° and para. 20 of Sch. II of the Civil 
Procedure ‘Code is no bar to the same. 

51 Mad. 800 (F.B.) applied. 

P. G. Krishna Aiyar “for Petitioner. 

N. Balasundaram for Respondent. Shi 

B.V.V. ; ; 


— Cornish, J. C.R.P. No. 952 of 1929, 
25th February, 1930, 

Court -Fees Act, S. 17—Suit on accounts of parinership— 
Alternative ¢laim on a pro-note executed as collateral secunity— 
“Two or more distinct subjects’—Meaning of. | 


A suit was brought for a sum of money due on accounts of ° 
partnership in respect of which a pro-note also executed as a 
collateral security. The question arose if the claims on accounts 
and pro-note were “distinct subjects” within the meaning of S. 17, 
Court Fees Act. 

Held, that as O. 2, R. 2 includes in one cause of action an 
obligation and a collateral security, it cannot be said that an alter- 
native relief of the kind with reference to the same catise of action 
is a distinct subject. 

30 Mad. 61 referred to. 

B. Svtarama Rao for Appellant. 

K. R. Rangaswami Aiyangar and R. Krishnaswami Aiyangar 
for Respondents. 


S.V.V. 
Kumaraswami Sastri and A.S. No. 16 of 1928 with 
Reilly, JJ. Memo. of Objections. 


25th February, 1930. 


Easement-e-Agricultural tank—Right to flood adjacent land— 
Whethe amounts to apparent and continuous easement—Grant 
-—Keservation of easement if necessary—Storage of water im agri- 
cultural tank—Inundation of adjacent dand—Suii to recover 
damages when maintainable. 


e 
(1) The right to flood adjacent lands by stomng water in an 
irrigation tank is an apparent and continuous easement. 


(2) In the case of a conveyance or- partition of immoveable 
property it is not necessary that there should be an express reser- - 
vation of rights of easement. The easement goes by implication 
with the grant. Pyer v. Carter, 1 FH. & N. 916, and Watts v. 
Kelson, L.R. 6 Ch. App. 166 referred. 

(3) The rule in Rylands v. Fletcher, L.R. 3 H.L. 330, that a 
person who stores water on his land is. prima facie answerable for 
the damage consequential on its escape is inapplicable to irrigation 
tanks in India which have been in existence for several years. Fhe 
storing of water in-an agricultural tank is a natural and lawful 
user and is not actionable for damages unless negligence is proved. 
Karvetnagar case, L. 'R. 1 I.A. 364 relied on: i 


B. Jagannadha Doss and V. V. Jogayya for Appellant, 
S. Venkatesa Atvyangar for Respondent, e 
B.V.V. - 
NLRC, 





Anantakrishna Aiyar, J. - S.A. No. 1645 of 1926. 
27th February, 1930. 

Transfer of Property Act, S. 52-Partition sutt—Share 
admitted in the written statement—Purchase of portion after 
written Statement—Subsequent compromise—Alienee not made a 
party to partition suit—If purchase affected by his pendens. 

Pending a partition suit between five brothers, A purchased 


the share of the plaintiff therein. The written state admitted the 


share of the plaintiff but pleaded that by custom, he was entitled 
to lands in the north and west only. Subsequently the suit was 
compromised by which the plaintiff’s share was bought off, leaving 
the plaintiff no immoveable property. In an action by the alienee, 

Held, the purchase was affected by his pendens. A suit for 
partition raises as much controversy about immoveable- property 
as any other suit and as such it cannot be said that there is no 
right to immoveable property. 

1 C.W.N. 62 not approved. 

27 Cal. 77; 31 M. 268 relied on. 

As for contentious nature, after 29 A. 339, the only test is 
whether or not the suit was contentious in the plaint as opposed 
to. friendly or collusive suits and the degree or absence of resistence 
on the part of the defendants before the Court is immaterial. 

38 M. 450; 31 B. 393; 42 A. 319 relied on. 

A. C. Sampath Atyangar and T. R. Srinwasa Awar for Appel- 


lant. ; e 
_ S. V. Venugopalachariar for Respondents. 
N.S. ——— 
Cornish, J. e C.R.P. No. 1070 of 1928. 


Sth March, 1930s 


Presidency Small Cause Court Act, S. 19 (s) and (1)—Suit to 
set aside a decree of the Presidency Small Cause Court—Presenta- 
tidn of plaing to the City—Civil Court—Return of the plaint for pre- 
sentation to the proper Court—Subsequent presentation of it to the 
Small Cause Court—Order ae the ae by Small Cause 
Court—Legality. > 

Where a suit to set aside a decree of the Madras Small Cause 
Court on the ground that it was obtained by fraud, was filed in the 
first jnstance in the City Civil Court but returned by that Court for 
presentation to the Small Cause Court, and, when presented to the 
Small Cause Court, it was returned by that Ceurt-on the ground 
that it was a suit for a declaration and mjunction and- hence 
excluded by the provisions of clauses (I) and | (a) of 5. 19 of the 
Presidency ‘Small Cause Court, 

Held, (on revision against the later order) ae ne suit was 
hot one for a declaratory deéree properly so-called, that-it was 
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inerely a suit to set aside a decree, that the relief for injunction was 
unnecessary and that therefore, the Presidency Small Cause Court 
had jurisdiction to entertain the suit. 
8 M.L.J. 33; 12 Bom. 573 followed, ` 
T. R. Sreenivasa Aiyar for Petitioner. - 
T. K. Rangaswami for Respondent. 
N.S. 


Ainantakrishna Aiyar, J. S.A. No. 338 of 1928. 
6th M arch, 1930. 


Registration Act, 1908, S. 33, cl. (6)—Residence—Question of 
fact—M ortgage—Part-owner of equity of redemption—Right to 
redeem entire. mortgage—Transfer of Property Act, 1882, S. 61— 
Usufructuary and simple morigages over same property-—Consohi- 
dation——Cwil Procedure Code, 1908, O. 41, R. 27—Rejection of 
additional evidence—Interference in second appeal. 


The question whether a person “resides” at a particular place 
within the meaning S. 33, cl. (b) of the Registration Act so as to 
render a power of attorney executed by him at that place valid is 
one of fact. Where a person who was a permanent resident of P 
but was staying for six months at M executed a power of attorney 
at the latter place and got it registered there. 


Held, that he resided at M for purposes of S. 33 (b) and that 
the power was valid. ; 


A part-owner of the equity of redemption can redeem the 
_ whole mortgage against the will of the mortgagee and his right is 
not restricted to his share alone. 


48 Cal. 22 (P.C.) applied. ` E 


Section 61 of the Transfer of Property governs all mort- 
gages and a usufructuary mortgage and a simple mortgage over 
the same properties are liable to be consolidated and the redemp- 
tion of the usufructuary mortgage alone cannot be had. | 


50 Mad. 180 (P.C.) explained. 


e if . DERE” 
Where the Lower Appellate Court refuses to receive addi- 


tional evidence on the ground that no explanation has been given 
for its non-production in the Trial Court, the High Court will 
not intèrfere with the order in second appeal. ° 


Quere: Whether the decision of the Full Bench in 42 Mad. 
73/7 doés not require reconsideration in the light of the” decision 
of the Judicial Committee in 2 Pat, 676 (P.C.). 


| | M. Patanjali Sastri and V, Ramaswami Adyar for Appellant, 


B, Sttarama Rao and $. R, Muthuswami Aiyar for Respond: 
Ents: z 


BV. es 
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Waller: and Krishnan Pandalai, JJ, C.M.P. No, 1622 of 1929 
6th March, 1930, “in. . 
L.P.A, No: 71 of 1924. 

AbatementCivil Procedure Code, O. 22, Rr..3 and 10— 

Suit aginst 4 uralans,—One uralan dying pending suit—if suit 
e abates., ; 

Pending an appeal against four uralans, one of the uralans 
died before arguments were heard and in ignorance of the death 
judgment was delivered. An application was put in by another 
respondent—not any of the uralans—for review of the judgment 
on the ground that the suit abated by the death of one of the 
uralans, whose successor was not added as a party. 

Held, the suit had been properly instituted, as all the uralans 
were then before the Court and as it was sufficiently represented 
by the other uralans, who bona fide continued and contested the 
appeal, the suit had not abated. In this view the question 1f the 
review petition was competent left open. 

11 Mad. 191; 46 M.L.J. 341; (1927) M.W.N. 743; (1928) 
M.W.N. 746 relied on. l 


P. Govinda Menon for Petitioner. 
T. R. Ramachandra Avyar for Respondent. 


S.V.V. 
Anantakrishna Aryar, J. S.A. No. 1312 of 1926 and 
7th March, 1930. C.R.P. No. 738 of 1926. 


Madras Estates Land Act, 1908, S. 185— Other eved ence’— 
Meaning of —Admission in a muchilika in 1913—If admissible. 


Though there may be no proof of letting as private land 
prior to 1898, the Court may on ‘other Na Bi relating to a 
period subsequent to 1898 or even subsequent to the date of the 
passing of the Act come to the conclusion that certain land is 
ptivate land of the landholder ; and for this purpose, admissions as 
to the character of the land in muchilikas executed by the tenant 
even after the passing of the Estates Land Act are relevant evi- 
dence. = 
5 Pat. 634 followed. 

(1914) M.W.N. 766 distinguished. 
Ch. Raghtva Rao for Appellant-Petitioner. 


sS. y aradachariar and A. PERE oi Respondent 
“SVN. e —— . ; 
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Anantakrishna Aiyar, J. S.A. Nos. 1% to-15 cf 1928. 
7th March, 1930. 
Inam—Kattukalva service—Whether for public service or per- 
sonal mam in lew of wages—Zemindar, if has the right to resume 
—Relinguishment by tenants—If good and valid. 


The Zemindar resumed certain. Kattukalva service inam lands” 
within his Zemindari and after resumption, the tenants executed a 
relinquishment deed and Kadapas in Zemindar’s favour recognising 
the resumption. The’inamdars were willing to do the service 
and never -before refused it. In a suit for arrears of rent, the 
question arose if the resumption, etc., were valid. 


Held, Kattukalva service inam lands were for public services 
as opposed to private service of the Zemindar and as long‘as the 
grantee was willing to render the service, the Zemindar could not 
resume it. Even if it be a private service in lieu of wages, having 
regard to the character of the services and the facts that there 
was no evidence to show that the grants were subsequent to the 
permanent settlement or included in the assets of the Zemindari, 
the resumption was invalid. Further the voluntary relinquishment 
in favour of a person who has no right to resume the land is void 
as not supported by consideration. 


40 M.L.J. 466 distinguished. 

Y. Suryanarayana for Appellants. 

S. Venkatesa Aryangar for Respondent. 

SM. — 

Kumaraswami Sasiri and l - A.S. No. 221 of 1928. 
Reilly, JJ. 

ı “th March, 1930. 

-~ Evidence Act, 1872, S. 35—Entries in N of births and 

deaths—Admissibility—M ode of proof—Minor’s contract—Ratifi- 

cation—Transaction adopted by minor after attaining majority— 

Effect—Accounis—Swit for—Party suppressing accounts —Rekef 

on basis cf accounis—Kefusal. 

The register of births and deaths is a public document. and 
entries therein are admissible in evidence under S..35 of the Evi- 
dence Act. In such cases it is sufficient jf the identity of the person 
with the entry is established; it is not necessary that the signa- 
tures appeating in the document should be proved. 

41 Mad. 26, 46 Cal. 152 and 50 M.L.J. 120 (P.C.) referred. 


Though there can be no ratification by an infant after coming 


of age, he is bound by a transaction which he adopts as a fresh ° 


arrangement after attaining majority. 

19 C.W.N. 787 (P.C.) relied on. 

A pasty who falsely states thàt he is not in possession of 
accounts is not entitled to ask the- ENUN to give him relief by 
taking accounts. na kh 


N.R.C, 
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13 C.W.Nie 696 and 52 Cal. 766 referred. 
V. V. Srinivasa Aiyangar and K. S. Sankara Atyar for 
Appellant. 
T. Rangachériar, S. E and T. K. Sarangapani 
Aryangar for Respondents. 
* B.V.V. — | 
Anantakrishna Atyar, J. S.A. Nos. 1835 and 1836 of 1926. 
7th March, 1930. 
Guardian and Ward—Debt due to ninor—Payment ta minor 
with knowledge of guardian—Receipt signed by minor and attested 
~ “by guardian—Valid discharge if constituted. 
= Where the discharge of a debt due to a minor was brought 
about by her legal guardian but the receipt evidencing the discharge 
was signed by the minor and attested by the guardian, 
Held, that the receipt operated as a valid discharge of the 


debt. 
B. Somayya for Appellants. 
_, B. Sttarama Rao and S. Ranganadha Avryar for Respondents. 
B.V.V. —— 
Venkatasubba Rao, J. S.A. No. 1521 of 1928. 


lOth March, 1930. 


Civil Procedure Code, 1908, 0. Zed, cer ae ga 
under protest or subject to conditions-—Permissibility*-C ourt direct- 
ing decree-holder to execute security bond—Legality—Su® to re- 
cover money paid into Couri—Maintainability—Rule that order of 
Court should not prejudice party—A pplicabihty. 

A judgment*debtor or a person other than a judgment-debtor 
who pays money into Court under O. 21, R. 89, Civil Procedure 
Code, cannot insist that the decree-holder should draw out the 
‘money on furnishing security. The section is inconsistent with 
thé notion that payment into Court can be made under protest. 
or subject to conditions. When a payment is made under R. 89 
it is obligatory on the Court to set aside the sale. It has no 
power to order that the decree-holder should draw out the money 
on his executing a securityebond and a suit will not lie for refund 
of the money deposited. 

12 C.W.N. "151, 45 Bom. 1094 and 7 Pat. 30 followed. 


H eld also, that the rule that a’party should not be prejudiced 
as a consequence of an order of Court is inapplicable to a case 
* wherein the party seeking relief has no equity in his favour. 
L.R. 3 P.C. 465 referred. 
K. P. Ramakrishna 'Aiyar for Appellants, 
_ A, Parameswaran for Respondent. . 
B.V.V. 


AA 


“ 


Kumaraswami Sastri and A.S. No 294 of 1926 


Reilly, JJ. with Memo. of Objections. 
lith March, 1930. 


Hindu Law—Debts—Pronussory-note executed by father be- 
fore partition—Renewal after partition—Liability of sons on later 
note—Doctrine of pious obligation—A pplicability. 

Where in a partition between a Hindu father and his sons 
enough property was assigned to the father to satisfy the claims 
of his personal creditors and he subsequently executed a promis- 
sory-note in favour of one such creditor in renewal of a note exe- 
cuted prior to the partition and it appeared that the creditor took 
the note with knowledge of the partition, 

Held, that. the sons were not liable on the note executed by 
the father subsequent to the partition, and that the doctrine of 
pious obligation had no application. 

41 Mad. 136 followed. 

51 Mad. 360 (F.B.) explained. 

K. V. Sesha Atyangar for Appellants. 

T. M. Krishnaswami Aiyar, P. R. Srinivasan, S. Anantarama 
Avyar and K. S. Desikan for Respondents. 

B.V.V. —— 
Reilly, J. C.R.P. No. 1719 of 1929. 
13th Maroh, 1930. 


Elections-+Madras Local Boards Act, 1920—Rules for the 


conduct ®f election disputes R. 1—Words “having jurisdiction’— . 
Meaning—Taluk Board comprising two parts coming under terri- - 


torial jurisdiction of different Sub-Caurts—Election petition— 
Forum, e 

Where one part of the local area of a Taluk Board was with- 
in the territorial jurisdiction of one Sub-Court and another part 
within the jurisdiction of another Sub-Court and an election peti- 
tion under R. 1 of the Rules for the conduct of election -disputés 
framed under the Madras Local Boards Act, 1920, was filed in 
one of the Courts and it appeared that ¢hough the headquarters 
of the Taluk Board were situated within the jurisdiction of the 
Court in which the petition had been filed, the acts complained 
against in the petition were alleged to have been committed with- 
in the jurisdiction of the other Court, i f 

Held, that the Court in which the petition had been filed had 
no jurisdiction over,the matter and that the petition ought to have 
been filed in the other Court. Words “having jurisdiction” in R. 1 
explained. 

P. Govinda Menon for Petitioner. 
B. Pocker and Kunhamad Kutti for Respondent. si 


B.V.V. 


“BN. - mane j 
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. Ramesam, $.  - S.A. Nos. 2107 to 2118 of 1927. 
17ih-March, 1930. 


Vizagapatam Agency Rules, R. 56—Suit for rent under S. 77, 
Madras Estates “Land Act, 1908—Appeal to Agent—Limitatton— 
Applicability of S. 191, Madras Estates Land Act—General and 
special Acts—Rules of construction—Scheduled Districts Act, 
1874, S. 6—“Restriction’—Meaning—R. 56 of Agency Rules 
whether ultra vires. 


Held (on a difference of opinion between Curgenven and 
Anantakrishna Aiyar, JJ.), that the period of limitation applicable 
to appeals preferred to the Agent, Vizagapatam Agency, in suits 
for rent instituted under S. 77 of the Madras Estates Land Act is 
six weeks as provided for by R. 56 of the Vizagapatam. Agency 
Rules-and not thirty days as provided for by'S. 191 of the Estates 
Land Act. Assuming that the Estates Land Act is a special Act, 
S. 191 contains a general provision and cannot be taken to repeal 
R. 56 of the Agency Rules by implication. Rules as to interpre- 
tation of general and special. Acts discussed. Meaning of word 
“restriction” in S. 6 of the Schedule Districts Act, 1874, indicated. 


Held also, that R. 56 of the Vizagapatam Agency Rules is not 
ultra wires and that it applies to suits in Revenue Courts. 

-V. Govindorajachari for Appellants. 

A Suryanarayana for Respondents. 
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Anantakrishna Aiyar dnd Cornish, JI. C.M.A. Ng 175 of 1928. 
llth March, 1930. l 


Appeal—Civil Procedure Code—Application to set aside ex 
parte decree, allowed om conditions—Conditions noh complied with 
—Dişmissal thereupon—Appeal against the first conditional order 
if competent. 

On an application to set aside an er parte decree, the Court 
ordered that on petitioner depositing a certain sum in Court with- 
in a time, the decree is set aside. Else the petition will be dis- 
missed with costs. On non-compliance with the order, the peti- 
tion was dismissed. An appeal was preferred against the first 
order but not against the second and further at the date of the 
filing of the appeal, an appeal against the latter order was barred. 

Held, the appeal was incompetent as the order in fact allowed 
the petition and not rejected it within the meaning of Order 43, 
Rule 1 (d). The memorandum of appeal cannot even be amended 
So as to make it an appeal against the later order as an appeal on 
that date would have been barred. 


T. Krishnaswami Aiyangar for Appellant. 
S. T. Srimwasagopalachari for Respondent. 
S. V.V. 


Kumaraswami Sastri 


and Reilly, JJ. A.S: No. 118 of 1925, 
llth March, 1980. 


Malabar C ompensation for Tenants Improvements Act— 
Tamarind trees, if should be valued as fruit trees—Conversion of 
single crop into double crop lands—Mere production of demand 
notices by Revenue Authovities—If sufficient evidence of conversion. 

Tamarind trees should be valued as fruit-bearing trees for the 
purpose of Malabar Compensation for Tenants Improvements Act. 


Mere production of demand notices made by Revenue Authori 
ties for raising second crops on single crop lands is not sufficient 
-~ evidence of the conversion of single gtop,lands into double crop 
lands. l 
49 M.L.J. 99 doubted. e 


B. Sitarama Rao for T. R. Ramachandra Aiyar and C. V. 
Mahadeva Aiyar for Appellant. : 
A. Swarama Ménon and P. Govinda Menon for Respondent. 
N.S. . a 
Anantakrishna Aiyar and 


Cornish, JJ. C.M.S.A. No. 23 of 1928, 
12th March, 1930. 


Execution of decree—Decree satisfied and satisfaction entered 
up—Appeal against decree dismissed with costs—Subsequent exe- 


NRC, 
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6 
cution for cogts—If satisfaction can be re-opened and credit given 
to excess paid then. 


Pending an appeal against it, a decree was satisfied and satis- 
faction “was récorded. The appeal was dismissed with costs. In 
a later exeoution petition to execute the costs decreed, it was plead- 
ed that an excess payment was made on the previous occasion which 
must be credited towards the costs. 


Held, it cannot be re-opened when the appeal merely confirm- 
cd the Lower Court’s decree. If it should have been reversed or 
modified in the appeal, then possibly it may be re-opened in 
adjusting. the rights of parties in the light of the modification. 


S. Ranganadha Avyar for Appellant. 
B. Somayya for Respondent. 
VV — 4 


Anantakrishna Aiyar and 
Cornish, JJ. C.R.P. No. 607 of 1928. 


12th March, 1930. 


Specific performance—N o plea of illegality—If illegality can 
be presumed. 


In a suit for specific performance of a contract of exchange 
for mutual convenience with respect to the irrigation of their Jands, 
the first Court decreed the suit but the Appellate Court guessed with- 
out any evidence in support of it and without even a ground of 
appeal to that effect, that the object of the contract was to defeat 
Government rights and use Government water without paying for 
the same and refused specific performance. < 


Held, the Ts are not to presume illegality in the absence of 
a specific pleading and specific proof of the same. But if it 
appears on the face of the contract or evidence that the plaintiff has 
4o rely on illegality, then no plea to that effect is necessary. But 
if it requires evidence to establish it, then a plea is necessary. The 
Court in so guessing 1g exercising the jurisdiction illegally under 
| Section 115 (c) and a revision, therefore, lies to the High Court. 


Y. Suryanarayana for Petitioner. 
A, Laksfpmayya for Respondent. 


SW. 


Ananidkrisihna Aiyar and .. 
Cornish, JJ. C.M.A. No. 206 of 1928. 
13th March, 1930. 


Marumakkatayam Law—Partition—Presence of minors—If 
ba? to partition—Effect of such a partition on EOS f partition 
can be ignored. 
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The guestion ir ose if a partition agreement entered into by the 
adult members of a Marumakkatayam family at wlfich the minors’ 
interests also were provided for was valid and binding on the 
minors, 


Held, that in Marumakkatayam Law, the-presence of the minor 
is no insuperable difficulty to enter into an agreement of partition . 
so long as the arrangement is fair and just and has considered 
the minor’s interests as well. Such a partition would ordinarily be 
binding on the minors, unless the minors on Ga majority show 
prejudice to them. 


30 Cal. 738 at 752 and 42 Mad. 292 followed. 


The minor is bound to set aside a document of partition made 
by a father or Karnavan and cannot sue to recover the property 
without setting aside the document. The onus will be on the alienee 
from a coparcener to prove fairness. 


14 M. 26 and 40 I.C. 418 distinguished. 


The fact that money was given to the minor and no immove- 
able property is given to him does not make it any the less a parti- 
tion. It may be a consideration to decide whether or not the 
partition is fair so far as the minor is concerned. 


K.P. Krishna Menon for Appellant. 
M. C. Sridharan for abort 
S.V.V. ; 


Krishna Pandaldi, J. Cr. R.C. No. 739 of 1929, 
13th March, 1930. 


Criminal Procedure Code, S. 147—Bunds put up by upper 
owner on a river obstructing flow down the, river—Magistrate if 
can order its removal—Form of order to be passed. 


All that the Magistrate has to find is that the petitioner had 
been for a long time using the water flowing down the channel 
and in fact used it so during the last monsoon. It is*not neces- 
sary to find any right of easement in him for section 147 says 
‘easement or otherwise’. Magistrate “can undoubtedly prohibit the 
putting up of a bund. 


An order prohibiting the respondent from interfering with 
the removal by the petitioners of the bunds already ptt up obstruct- 
ing the uninterrupted flow of water down the channel to the peti- 
tioner’s land is not illegal but unsuitable for it is likely to*produce 
a recurrence of the very breach of the peace which is intended to 
be prevented. It is not a mandatory injunction as it does not 
ask the respondent to do anything. 


26 M.L.J. 233 followed. 4 
30 C.W.N. 238 not followed. 
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In this respect there is no difference under the new Code and 
26 M.L.J. 238 i is still good law. Proper order to be passed is 
to restrain the respondent from retaining any obstruction to the 
petitioner’s use pf the water flowing down the channel. 


V. Ramadoss for Appellants. 
T. Ramachandra Rao for Respondent. 


DVN. 


Wallace and Jackson, JJ. Cr. R. C. No. 78 of 1930. 
14th March, 1930. : 


Extradition—Foreign State—Pondicherry—Treaties between 
Great Britain and France, 1815 and 1876—Surrender of British 
Indian subject for theft committed in “Pondicherry—Summary 
order for surrender—Validity—Indian Extradttvon Act, 1903, 
Chapter II—Applcability. 


The East Indian possessions of France are not a “Foreign 
State” and Chapter II of the Indian Extradition Act of 1903 do 
not apply to those possessions. Extradition in such cases is gov- 
erned by the treaty of 1815 between Great Britain and France. 
Art. (ix) of the treaty of 1815 remains unaffected by Art. (4v1) of 
the treaty of 1876, and a British Indian subject may on requisi- 
tion by the Governor of Pondicherry for instance be surrendered 
for the offence of theft committed therein without any preliminary 
procedure being adopted.. The treaty of 1815 having provided that 
the surrender should be on demand, a more elab@rate procedure 
cannot be superimposed by the unilateral act of one of the High 
contracting parties. Nor is it open to a Municipal Court to say 
that the accused should be surrendered with a certain procedure. 


47 Cal. 37 “followed; 48 Cal. 328 explained. 
Kos Sankara Aiyar and K. R. R. Sastri for Petitioner. 


The Advocate-General and The Public Prosecutor for the 
Crown. 


B.V.V. 


Ramesam, J. © °  ®°CLR.Ps. Nos. 1647 to 1653 of 1929. 
17th March, 1930. l 


_ | Cwil Procedure Code, Order 21, Rule 100—Decree for posses- 
sion against lahdlord— 
—Dispossession by Police, if in execution—Person not bound by 
the decree ard not present at the time of delwery—If dis possess- 
ed within the meanmg of Order 21, Rule 100. 


Where a person who had obtained a decree for possession 
against another was resisted by the latter and certain tenants 
under him and the obstruction was removed_with thé aid of the 
Police, the tenants cannot maintain an application under Order 21, 
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Rule 100 to be restored to possession on the ground that they 
were not parties to the decree and that they mt&t be deemed to 
continue to be tenants under the plaintiff so long as their tenancy 
is not determined by a notice to quit. As ka of the defend- 
ant, they must be held to be persons bound by the decree passed 
against the defendants. 


23 Bom. L.R. 1316: 65 I.C. 212 silo in preference to 
47 Cal.. 907. 

In the absence of allegation or proof that certain persons were 
dispossessed in the course of the delivery, they cannot maintain an 
application under Order 21, Rule 100 merely on the ground that 
there was in fact no delivery by the amin but that they were forci- 
bly dispossessed by the decree Bolger some days after the alleged 
delivery. 

Persons who are not bound by the decree and who are not pre- 
sent at the delivery by the officer of the Court cannot be deemed 
to have been dispossessed by such delivery. 


27 M. 262 followed. 
S. Varadachariar and S. V. Venugopalachari for Appellant. 
V. Govindarajachari and B. V. Ramanarasu for Respondent. 
SVV; 
Anantakrishna Aiyar and 
Cornish, JJ. C.M.A. No. 163 of 1928. 
18th March, 1930. 

Provincial Insolvency Act, 1920, S. 53—Order of adjudication 
—Date of its operation—Transfer more than two years before 
adjudication but within two years of applicatign—W hether can 
be annulled. 

The following question was referred to a Full Bench :— 

“Whether a transfer of property of the description given in 
section 53 of the Provincial Insolvency Act, 1920, made by an emn- 
solvent more than two years before the actual order of adjudica- 
tion but within two years of the date gf the presentation of the 
petition for adjudication could be “annulled by the Court under 
section 53 of the Act at the instance of the Official Receiver.” 

T. V. Muthukrishna Avyar for Appellant. . 

' B. Somayya and G. N. Thirumalachani for Respondent. ; 
B.V.Y. —— A i 
Anantakrishna Aiyar and 


Cornish, JJ. C.M.A. No. 306 of 1926. 
18th March, 1930. 


Provincial Insolvency ‘Act, 1920, S. 53—Transfer of property 
held by insolvént as benamidar—Same amounting to reconveyance 
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to real owner—Proceeding to annul transfer—Validity of transfer 
whether can be %elied on as defence. 

In a proceeding under S. 53 of the Provincial Insolvency Act, 
1920, to set asidg a transfer it would be a good defence to plead 
that the insolvent was merely a benamidar and that the transfer in 
question was really a reconveyance to the real owner. 

S.. Panchapagesa Sastri for Appellant. 

K, S. Destkan for Respondent. 


BM V: 
Kumaraswanu Sastri . - 
and Reilly, JJ. A.S. No. 424 of. 1924 with Memo. of 
18th March, 1930. Objns. and S.A. No. 341 of 1924. 


Civil Procedure Code, 1908, S. 64 and O. 21,-R. 57—Attach- 
ment before judgment—Execution petition filed after passing of 
decree—Same dismissed for default—Fresh execution application— 
Attachment of property and Court sale—Mortgage created during 
pendency of attachment before Re tee ate binding ‘on 
auction purchaser. 


Where property was attached before ee and after the 
` passing of the decree the decree-holder applied for execution but 
the same was dismissed for default and in a subsequent execution 
application the property was attached and sold in Court auction 
and the question was raised whether a mortgage of the property 
created during the pendency of the attachment before judgment 
was binding on the auction purchaser, 


Held, that the attachment before judgment did not survive the 
order dismissing the earlier execution application and that the 
mortgage was valid and binding. The expression “enforceable 
under the attachment” in S. 64, Civil Procedure Code, does not 
include claims which have ceased to be enforceable under the 
attachment. 


47 Mads483 (F.B.) applied; A.I.R. 1923 Patna 564 referred. | 
G. Lakshmanna for Appellant. 


P. Somasundaram and K. Ramamurthi for Respondents. 
B.V.V. ° 


Ramesam, J.» C.R.P. No. 969 of 1928. 
19th March, 1930. 


Provincial Insolvency Act, Ss. 43 and 37-ATime for discharge 
. expired—Annulment of adjudication suo motu by Court—Aliena- 
tion attacked under Ss. 52 and 53—No notice to creditor—Effect of. 


A creditor was authorised to conduct the proceedings regard- 
ing the setting aside of an alienation under Ss. 52 and 53 of the 
Provincial Insolvency Act. The enquiry was going on but in the 
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meanwhile the Court suo motu without notice to the creditor an- 
nulled the adjudication. An application to review the order was put 
-in by this creditor and the Judge modified the order by vesting the 
rights of the insolvent under S. 37 in the partiqular creditor. 


Held, the alienee is a ‘person aggrieved’ by the order as the 
whole terms of the order are aimed at the petitioner alienee. The 
vesting in the creditor is bad. S. 37 is intended to vest the insol- 
went’s admitted properties in some third person, but until the aliena- 
tion is found to be bad, the properties belong to the alienee. As 
the failure to apply for discharge is to prefer the alienee, the Court 
may take note of it and extend the period fixed for discharge 
as follows :— ‘The order of annulment is set aside and time for dis- 
charge is extended up to such time as the enquiry into M.P. No. 229 
(petition under Ss. 52 and 53) may be finished.” 


T. L. Venkatrama diyar for Petitioner. 
K. V. Ramachandra Aiyar for Respondent. 
SV.V; = 


Anantakrishna Aiyar, J. ~ S.A. No. 1560 of 1928, 
19th March, 1930. 


Mesne profits—Mode of fixing—Lessee holding from year to 
year under several co-sharers—Transferee from co-sharer—Notice 
to quii—Suit by transferee for partition and mesne profits—Lessee 
impleaded ag party—Calculation of: mesne profits. 

Wéhere a person held lands under several co-sharers as lessee 
from year to year and a transferee from one of the co-sharers gave 
a notice to quit to the lessee and then instituted a suit for partition 
and mesne profits, impleading the lessee also as æ party, 


Held, that mesne profits should be calculat@éd on the basis of 
damages for use and occupation and not on the basis of the rent 
paid by the lessee in the previous years: 

P. Somasundaram for Appellant. 2 


M. Patanjali Sastri and P. Panini Rao for Respondent. 
B.V.V. —__*— ° 


Ramesam, J. C.R.Ps. Nos. 1513 and 1514 of 1928, 
20th March, 1930. < 


. i . 5 . i ing 
Revew—Grounds for—Prior application to add party refused 
—Laier application to review on ground of a misconception in the 
former order—If, competent. | 


B 
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A trustee filed a suit for recovery of amounts due to the trust 
and another person claiming to be trustee by virtue of an order of 
the Endowments Board applied to be made a party. The debtor- 


defendants also raised the plea of non-joinder. The Judge origi- 
nally dismissed the application under a misconception as to the 


e 
circumstances under which the applicant came to be appointed as 
trustee but as subsequently he found it was a mistake, „he reviewed 
the former order, though holding that it was not a matter which was 
not within the applicant’s knowledge at the time of the original 


order. 


Held, the review ought not to be granted as a review. But 
as an ofder under O. 1, R. 10 is not a matter which is res judicata, 
the Court was justified in rectifying its mistake when the first order 
is shown to have been based on a misconception. Though a third 
party cannot be added as a co-plaintiff- without the consent of the 
plaintiff on record, there may be cases like 44 M.L.J. 322; 55 
M.L.J. 856; 118 I.C. 780 when a person may be added and will 
properly be added as a defendant in spite of objection by the plain- 
tiff. Especially in a case where as here the decision in the suit 
will bind the party-applicant, he must be added as, a defendant 
to watch the case. 


50 M. 34 doubted. 


A.LR. 1929 M. 291 is not exhaustive of the tests to be applied 
in considering the propriety of adding a party defendant. 


Z 


S. Panchapagesa Sastri for Petitioner. 


S. Varadachariar and A. V. Viswanatha Sastri for Respond- 
ent. 


SVV: P 
Anantakrishna Aiyar and e 
Cornish, JJ. C. M.A. No. 274 of 1929. 


21st March, 1930.. 


Civil Procedure Code, 1908, O. 9, R. 13—A pphcability—Execu- 
hon proceedings Ander O. 21 also falling under S. 47, Civil Proce- 
dure Code. 


, The following question was referred to a Full Bench :— 


“Whether O.,9, R. 13, Civil Procedure Code, 1908, applies to 
such execution proceedings under O. 21 as also fall under S. 47 of 
the Code.” 


52 Mad. 899: 57 M.LsJ. 381 (F.B.) discussed. 


T. M. Krighnaswami eer and S. Subramania Atyar for 
Appellant. 


K. S.eKrishnaswami Avydngar and N. Srimpasa Aiyangar for 


e Respondent. 


B.V.V. 
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P r 
Anantakrishma Aiyar and Cornish, JI. C.M.A. No. 87 of 1929. 
18th March, 1930. ; 


C. P. Code, O. 7, Rr. 10 and 11—Scope land applicability 
—-Madras Court Fees Act (V of 1922), S. 7 (IV-A)--Suit for 
declaration that a deed is fraudulent, void and not binding on the 
plaintiff and for other consequential relief—Valuation of the 
.prayer regarding the deed—Finding that the correct valuation 
exceeds the pecuniary jurisdiction of the Court—Rejection of 
plaint—Validity of the order—Proper procedure. 

Where a partner sued for a declaration that a relinquishment 
deed executed by him and others to another partner is fraudulent 
and void, and for accounts, and the Courts below held that the 
deed must be separately valued and that if so valued, the valuation 
would exceed the jurisdiction of the Court, but still called upon 
the plaintiff to pay the deficit stamp, and on his failure to do so, 
rejected the plaint, 


Held, (1) that so long as there is a prayer that a certain deed 
is fraudulent, void and not binding, it should be separately valued 
under the amended S. 7 (IV-A) of the Court Fees Act, 


(2) that, on the finding that the correct valuation by far ex- 
ceeded the pecuniary jurisdiction of the Court, the Court could 
only return the plaint under O. 7, R. 10 for presentation to pro- 
per court and could not reject it, acting under O. 7, R. 11, being 
itself functus officio. 

46eM.L.J. 345 dissented. 


8 M. 62, 41 M. 761, and 51 Bom. 236 followed. 


|| 


M. Appa Rao for Appellant. f 
C. Rama Rao for Respondent. j 
N.S. eee f 
Krishnan Pandalar, J. Cri. Rev. Case No. 864 of 1929. 
21st March, 1930. | ° 


Criminal Procedure Code, S. 421, Proviso—Reasohalle o ppor- 
tunity—Appeal heard on the day on which it is presented. 

Where an appellant is asked to argue the appeal at the time 
when he presents his appeal, it cannot .be said that a “reasonable 
opportunity” has been given to him within the meaning of the 
proviso to S. 421 of the Criminal Procedure Codt. 


48 Mad. 385 referred to. | 
M. Appa Rao for Petitioner. 3 
The Public Prosecutor for Crown. 
N.S. -—— 
Krishnan Pandaiai, J. Cri. Rev. Case No. 824 of 1929, 
2lst Mafch, 1930. . 


Criminal Procedure Code, Ss. 15, 265 and 547—-Bench of 
Magistrates—Only one magistrate pronouncing and signing judg- 
ment—Legality. 


AQ) e 
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Where a case was heard by a Bench of Magistrates but the 
judgment was dictated and signed by only one of them, and there 
was no proof thak the others participated in it, 


Held, that the procedure was bad and irregular but not illegal 
“and that the same by itself would not vitiate the trial. 


57 M.L.j. 763 followed. 

28 L.W. (R.C.) 55 not followed. 
M. Appa Rao for Petitioner. 

The Public Prosecutor for Crown. 


N.S. C eee 
Madhavan Narr, J. S. A. No. 1900 of 1926. 
25th March, 1930. 

Hindu Law—Partition between father and only son—Right 
of unborn son to avoid--Binding nature of partition between 
parties—After-born son continuing joint with father—Death of 
father—Shares of divided and after-born son. 

The unborn son is not bound by a partition effected before 
his birth between his father and his sons then existing; the parti- 
tion, however, is binding between the persons who effected it and 
the divided sons will not become undivided by reason of the birth 
of the son subsequently. Where a father effected a partition with 
his only son then living and another son, who was in his mother’s 
womb at the time of the partition, was subsequeatly born and 
after the death of the father the question was raised as to the 
relative rights of the divided and after-born son. 

Held, that the- partition effected a severance of interest be- 
tween the parties to it though it was invalid as against the unborn 
son whose share remained unaffected. The divided son could 
consequently be entitled to a third share and the unborn son who 
remained undivided with the father would be entitled to the re- 
mainder. 

Mayne’S Hindu Law, p. 687, relied on. 

31 Cal. 262 (P.C.) telernued. 

18 Bom. 197 distinguished. 

T. V. Ramanatha Aijar for T. V. Venkatarama Avyar for 
Appellant. p < 

B. Somayya for Respondeni. | 

B. V. V. — ' 

Ramesam, J. C.R.P.*No. 828 of 1929. 
26th March, 1930. 

Elections—Old electoral roll, use of—Election if vitiated— 
Act permitting usé of such roll—Effect—Madras Logal Boards 
Act, 1920, S. 51, cls. (1) and (4). 

Where an election to a Union Board was held with a: six 
years’ old eiectoral roll and a petition was filed by a voter dis- 


WA 


puting the validity of the election on the ground that there was 
no valid electoral roll as required by S. 51 (1) of.the Madras 
Local Boards Act, 1920, \ 


Held, that the use of the old roll was permitted by cl. (4) 
of S. 51 of the Act and that the election was not vitiated on that 
account. The language being very wide that clause would seem 
to cover every case of delay or delinquency in the preparation of 
the electoral roll. 


00 Mad. 726 and 53 M.L.J. 545 distinguished. 


T. M. Krishnaswami Aiyar and K. V. Ramachandra Avyar 
for Petitioners. 


The Advocate-General and B. V. Viswanatha Aiyar for Res- 
pondent. 


S. V. V. 


Krishnan Pandalai, J. ° Cr. R. C. No. 993 of 1929. 
27th March, 1920. 


Madras District Municipalities Act, 1920, Ss. 215, 317 and 
347, Proviso-—Erection of tiled upper storey on open terrace— 
Addition or repaw—Conviction by Magistrate under S. 317—Re- 
trial ordered in appeal—Prosecution under S. 215—No new com- 
plaint—Limitation. 


o 

Thg accused was prosecuted for an offence under S. 317 of 
the Madras District Municipalities Act, 1920, for having con- 
structed a tiled upper storey on an open terrace without obtain- 
ing the permission of the Chairman of the Municipality. The 
Magistrate convicted the accused but on appeal the District Magis- 
trate directed a re-trial on the ground that the alleged offence did 
not fall within ihe purview of S. 317 of the Act. Subsequently 
a fresh charge-sheet was framed against the accused under S. 235 
of the Act in respect of the same act of unauthorised construc- 
tion. 


Held, (1) that the construction of the upper storey was an 
addition to a house and not in the natyre of repair; (2) that the 
later charge-sheet was a continuation of the old proceeding and 
did not amount to a new complaint; and (3) thaf the later pro- 
ceeding was not barred by limitation since it was instituted within 
the twelve months’ period prescribed by the proviso to §. 347 of 
the Act. 


M. Appa Rao for Accused. ; é 
N.S. Mani for the Public Prosecutor on behalf of the Crown. 


G. Lakshmanna and S. Kanakam for complainant. 


B. V. V. _ ees 


42. ‘ 


Kumaraswami Sastri and A. S. No. 183 of 1925. 
Reilly, JJ. A 
28th March, 1730. 


Contract—Minor—False representation as to age—Innocent 
purchaser—Avoidance of sale—Minor whether bound to restore 
benefit. l 

Where a minor deliberately made a false statement as to age 
and on the basis of that representation an innocent party pur- 
chased property from the minor and the minor sued after attain- 
ing majority to recover the property sold, 

Held, that it was open to the Court to pass a decree in favour 
of the minor subject to the condition that he should restore the 
benefit derived under the contract, namely, the purchase-money, 
to the other party. | 

45 A. 179 (P.C.) relied on. 

30 Cal. 539 (P.C.) explained. 


N i 
K. Bhashyam Aiyangar, C. 4. Seshagiri Sastri and B. R. 
Vijayaraghavachari for Appellant. 


S. Varadachariar and M. S. Venkatarama Aiyar for Respond- 


— 
— 
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ent, 
B. V. V. : abaan f 
Kumaraswami Sastri, J. S. A. No. 196 of 1927. 
lst April, 1930. o 


Madras District Municipalities Act, 1920, Ss. 153 an8 154— 
Transport of filth from outside private premises to Municipal 
depot—Levy of tax by M unicipality—-L egality. 

Once the oceupants of buildings and lands place proper recep- 
tacles in convenient spots outside the buildings or lands so that 
the filth and rubbish might be carried away to the Municipal depot 
by the Municipal scavengers it will be illegal for the Municipality 
t0 charge any fees for the latter transport work. Provisions of 
S. 153 of Act V of 1920 compared with S. 218 of Act IV of 
1884. ee i 

Held also, that the provisions of S. 154 have reference only 
to the removal of filth from within. the premises to the outside 


of the premises and have no application to the further transport 
to the Municipal depot. 


43 Mad. 905 followed. 
K. Kuttikrishna Menon for Appellant. e 


Vere Mockett instructed by Messrs. King & Partridge for 
Respondent. 


B. V. V. ~ 


e 
Nana 
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Krishnan .Pandalai, J. Cr. R.C. No. 996 of 1929. 
27th March, 1930, 


Madras Local Boards Act, 1920, Ss. 159 apd 207—Encroach- 
ment on public road—Notice and complaint by President, District 
Board—Dismissal of complaint on ground that ownership of road 
was with Union Board—Fresh notice and complaint by President, 
Umon Board—Validity—Criminal Procedure C ode, 1898, S. 403. 


The accused having made an encroachment on a public road 
the President of the District Board gave notice under S. 159, 
Madras Local Boards Act, directing the removal of the encroach- 
ment and subsequently preferred a complaint. The complaint was, 
however, dismissed on the ground that the ownership of the road 
was with the Union Board. The. President of the Union Board 
issued a fresh notice under S. 159 and filed a fresh complaint. 
The ‘accused having been acquitted under S. 403, Criminal Proce- 
dure Code, 


Held, that the second complaint was sustainable and that the 
acquittal was bad in law. 


K. P. Ramakrishna Aiyar for Petitioner. 

V. Viswanatha Sastri for Accused. 

The Public Prosecutor for the Crown, 
B.V. V. 


© 
Madhavan Nair, J. S.A. No. 190 of 1927. 
28th March, 1930. 


Civil Procedure Code, 1908, O. 41, Rr. 25 and 27—Appeal— 
Remand for taking fresh, evidence—Fresh remand after receiving 
new evidence calling for revised findings—New findings given 
efect to—Consent of parties—Effect—Validity of procedures— 
Second appeal. ° 


Where the Appellate Court ordered that additional evidence 
should be taken and remanded the case-to the Trial Court for evi- 
dence to be recorded and after the fresh evidence adduced was 
received the Appellate Court once again remanded the case call- 
ing for ‘revised findings and gave effect to them #fter they were 
submitted by the Trial Court and the validity of the procedure adopt- 
ed by the Appellate Court was questioned in second appeal, 


Held, that the "subsequent order of remand was without juris- 


diction as being opposed to the provisions of O. 41, R. 25, Civil Pro- 
cedure Code and that the later proceedings should be set aside. 


Held also, that the defect being one of jurisdiction the ‘con- 
sent of parties could not-cure the same. 


N.R.C. 


K. P. Ramakyishna Aiyar and K. L. Cheria Kumhanni Raja for 
Appellant. 


K. P. M. M Ag for Respondents. 
B.V.V. ’— 


Reilly, J. l S.A. No. 1968 of 1926. 
3rd April, 1930. l 


Malabar Law—Karnavan—Lease to junior member for twelve 
years—Provision therein for maintenance of junior members 
tavazhi—Suit by karnavan to recover possession after expiry of 
lease—Maintañnability—Lessee whether can insist on fresh main- 
tenance arrangement. 


Where the karnavan of a Malabar tarwad leased certain pro- 
perties in favour of a junior member for a period of twelve years 
and the lease contained: provisions for the maintenance of the 
junior member’s tavazhi and after the expiry of the lease the 
karnavan sued the lessee in ejectment, 


Held, the lessee was estopped from pleading that he was not 
liable to surrender possession to the lessor and that it was not open 
to him to plead that the karnavan was bound to make a fresh 
maintenance arrangement before instituting the suit. 


Quaere: Whether.32 M.L.J. 97 is correctly decided. 
D. A. Krishna Varian for Appellant. 


K. P. Ramakrishna Aiyar for Respondent. 
—OBW.V, : 


. 
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Chief Justice and Curgenven, J. A.S. Nos. 116 and 118 of 1928. 
27th March, 1930. 


Registration—P artition lisis—Unregistered will by one recit- 
ing the division and disposing of hs specific prdperties—V alidity 
of—Illatom father-in-law—I f can dispose of properties by will-— 
Son-mn-law, if a coparcener. 


Two brothers effected a division of family property between 
themselves and two lists were prepared respectively showing the 
properties that fell to each sharer. The lists were signed by the 
two brothers and attested but were not registered. . One of the 
brothers disposed of his share by will reciting the said division 
and the will was attested by the other brother. The division has 
also been referred to by the surviving brother in later documents. 
On a question being raised that the will was invalid as the brothers 
could not be deemed to have become divided in the absence of 
the registration of the lists- themselves construed as a deed of 
partition, | 

Held, that having regard to their formal character, the lists 
must be treated as a deed of partition, and being unregistered were 
not receivable in evidence to prove what properties fell to each 
‘Sharer. But the lists themselves as well as other evidence could 
be relied on to prove a division in status. The deceased had, 
therefore, power to dispose of his interest by will, though not the 


‘specific propegties and the legatees must be taken to be tenants- 
iIn-comnmjon with the surviving brother. 


A person taken as an illatom son-in-law has no power to 
question dispositions inter vivos or by will made by the illatom 
father-in-law. He acquires no coparcenary right*and his position 
seems to be no higher than that of an heir. ° 

Case-law reviewed. 


The Advocate-General and Ch. Raghava Rao for Appellanés. 


S. Varadachariar, V. Govindarajachari and S.*Subramania 
Sastri for Respondents.. 


S.V.V. KENAN A 


Chief Justice and Curgenven, J. ` “A.S. No. 315 of 1929. 
2/th March, 1930. 


Hindu Law—Maintenance—Rate of—If depends on the extent 
of the husband’s share or on joint family pro perty—xrrears— 
Wawer or abandonment enough—W rongful withholding if neces- 
sary. | 

In determining the rate of maintenance, the income to he 
taken into saccount is not only from the dimensions of the share 
to which her husband if alive would have been entitled but the 
whole joint family property, although if practicable, it is right to 

N.R.C. à 
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place the widd@w in as easy circumstances as she would have 
enjoyed if her husband had been living. 
= 8 Pat. 840 followed. 


Where a widow voluntarily lived in her natural family ever 
since her husband died, was voluntarily maintained by her natura! 
relations, and where she made no demand for maintenance until 
shortly before suit but such stray demands as she made for funds 
for performance of her husband’s ceremonies, etc., were never 
refused by her husband’s relations, 

` Held, she was not entitled to arrears before the actual demand 
was made. It may be that a Court cannot arbitrarily cut down 
arrears, in period or in rate, but there is another clear principle, 
independently of any question of waiver and that is that before 
arrears can be successfully claimed or a cause of action be created 
for such a claim, it must be shown that there has been something 
equivalent to a wrongful withholding of the allowance over the 
period for which arrears are sued for. 


3 Bom. 415, 18 Mad. 403, 24 M. 142 and A.I.R. 1927 M. 865 
followed. 


“8 Pat. 840 explained as deciding only that a widow does not 
necessarily forfeit’ her claim to arrears by leaving her deceased 
husband’s house and living with her father. 

T. Rangachariar, K. Narasimhan, R. Visvanathan and S. Tyaga- 
raja Aiyar for Appellant. 


- T. M. Krishnaswami Aiyar for Respondent. A 
SMV: -c 


Madhavan Naw, J. | S.A. No. 266 of 1929, 
Oth April, 1930. 

District Mynicipalities Act—Quinquennial revision—Validity 
of—Chairman,.1f can delegate valuation, etc., to a committee—Muni- 
cipality, if a “public officer.” 

“=. A District Municipality revised the assessment on lands and 
„buildings and increased the rates of tax and revised the valuations 
ol lands and buildings also for assessment. The Chairman appoint- 
ed a committee to carry ouf the. revision and did not check the 
work of the committee himself. „Also the Chairman did not fill 
‘up ‘some material entries in assessment books, nor did he give any 
specific date for hearing objections. The notice only stated that 
‘any“objections: to the above revision willbe considered if submitted 
. before 6th February, 1928. As regards the rate of tax, the Muni- 
cipality’s resolution was on 17th March, 1928? but it was notified 
on 5th April, 1928 in the ae to take erect from Ist April, 
gare ta 

Wi ald, that the omission to revise the committee’s ¢eport is not 
„a. mere irregularity but violated Art. 70 of the Municipal Account 
Code.. The question if the Chairrnan could delegate his duties left 
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open with an opinion in favour of delegation provided the Chairman 
checks and accepts the work done by his employees so as to make 
the final result his own work. S. 18, cls. (1) and (3) support delega- 
tion. 


Schedule IV, Rule 7 is imperative in language that the Chair- 
man shall enter the annual value of all lands and buildings deter- 
mined by him and the tax payable thereon in assessment books tc 
be kept for the purpose at the Municipal Office. The omission to 
give the necessary information to the assessees in the assessment 
lists prepared by the committee is by itself sufficient to render the 
revision proceedings invalid. 

(1929) 1 K.B. 277, 52 M. 779 followed. 


Schedule IV, Rule 9 makes it obligatory to specify the date oi 
hearing. But the notice gave sufficient intimation and ‘the ques: 
tion if absence to specify is illegal left open with an inclination in 
favour of its being a mere irregularity. 


As the resolution of the Municipality increasing the rate of 
tax was on 17th March, 1928, the Gazette notification on 5th April, 
1928, was not invalid, as the new rate is levied not by the notifica- 
tion but by the resolution and, therefore, it was not retrospective in 
operation. 

~ A Municipal Council is a “person” within the meaning of the 
“General Clauses Act (34 Bom. 583) but it is not an officer of the 
Government Within the meaning of section 80, Civil Procedure 
Cede. The Municipality may be constituted by the Governor-iti- 
Council and be abolished by him and controlled by him, yet 
the Act does not make it a servant of Government. It has wide 
powers and discretion to act without the Governmént’s consent and 
its servants are Municipal servants and not Govefnment servants. 


46 Mad. 808 followed. 
(1927) A.C. 899 referred to. 4 
B. Sitarama Rao and A. Lakshmayya for i aa 


B. Somayya for Respondent. ° 
g 


Da VeV: : — , 
Jackson, J. - ; S.A. No. 11 of 1927. 
10th April, 1930. | 


Mahomedan Law—Hanafi school—Family arrangenient—Crea- 
tion of life estate with remainder over—Validity. 

Where the members of a Mahomedan family governed by the 
Hanafi law entered into a family arrangement by which the life 
interest in the family properties was given to the father and there 
was a remainder over in favour of the sons on the death of the 
father, 
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e 
Held, that the creation of a life interest with a remainder over 
was valid and that the prohibition of the creation of such estates 
- by means of a p was inapplicable to the case of a family arrange- 
menit, 


. 24 Mad. 258 distinguished. 
B. Somayya for Appellant. 


Ch. Raghava Rao for Respondents. 
B.V.V. | 


Wallace aud Anantakrishna 


diyar, JJ. S.A.. No. 992 of 1925. 
Lith April, 1930. 


Transfer of Property Act (1882), S. 52—Ap plicabthty—Suit 
for, maintenance by Hindu widow—Prayer for charge on specified 
items of property—Simple money decree against defendant—E xe- 
cution sale of one item, pending suit—Decree for maimtenance— 
Date from which charge takes effect—Execution of maintenance 
decree—Sale of same tem previously sold—Priorities—Money 
decree passed for binding family debt—E ffect. 

A Hindu widow filed a suit against the brother of her deceased . 
husband claiming maintenance and praying that the same might 
be made a charge on specific items of property mentioned in the 
plaint. During the pendency of the suit a creditor of the defend- . 
ant obtained a simple money decree and had one of ghe plaint items 
sold in execution thereof. Subsequently a decree for magntenance 
was passed in favour of the widow and a charge was created as 
prayed for in the plaint. In execution of the maintenance decree 
the property which was previously sold in execution of the money 
decree was onc¢ again sold in Court auction. The question having 
been raised as to the relative rights of the persons holding under 
the two Court sales, 


> Held, that the charge for maintenance took effect from the 


date of the plaint and not merely from the date of the decree, that 
the purchaser pendente lête teok the property subject to the charge 
and that consequently he cculd not claim any priority as against 
the purchaser in execution of the maintenance decree. The mere 
fact that the simple money decree was passed for a binding family. 


debt will not make any difference as regards the relative rights of 
the par ties. 


ee of Lis pendens dlan disi 
G. Lakshmanna for Appellant. 


K. Kameswara Rao for Respondent. 


B:V.V. 
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Cornish, J. C.R.P. No. 685 of 1929, 
28th March, 1930. | 


Court-Fees Act—Swit for declaration and’ injunction—S. 4, 
cl. (c) proviso, sf apples—Proper valuation rendering the Court 


without jurisdiction to try the suit—Proper order di under 
O7, RO or R: 11. 


A suit for declaration and injunction in respect of immove- 
able properties is governed by S. 7, cl. (iv) (c) proviso of the 
Court-Fees Act according to which Coutt- fee has to be paid as on 
half the value of the immoveable property. ` 


When a Court finds it has no jurisdiction to entertain the suit, 
the proper order to be made is to return the plaint for présenta- 
tion to the proper Court under O. 7, R: 10 and not to direct fhè 
plaintiff to pay the deficient ‘Court-fees and in default to reject 
the plaint under O. 7, R. 11. 

41 M. 701; 57 M.L.J. (sh. n.) 33; 51 Bom. 236; COMLA. 
No. 87 of 1929 relied on, 


46 M.L.J. 345 not followed. 
. U. S. Ramasanu for Petitioner. . 
B. Sttarama Rao for Respondents. . 


a NV 


The Chief Justice anid 4 A 
Curgenven, b. ` Ce Piss NOE: a and n of- 1925. 
lst April, 1930. we 

Hindu Law—Deed of partition—One nena. cut Wan 

‘continuing jot but.shares at a future partition defined—E ffect of. 


A document described as a deed of partition Was entered into 
in 1895 between members: belonging to different* branches of a 
joint family under which a specified 1|5th share was allotted to. one 
member and in respect of the remaining 4|5ths, it was agreed that 
the other members should divide it in five equal shares. A lateT 
clause provided that during the life-time of a senior relation they 
shall continue to live together and thag at his death they shall effect 
a division as per shares specified in ithe earlier clause. A still 
‘later clause provided that as long as they continued to live together, 
they shall be treated as-a joint family governed by the law of 
survivorship. ` | 
Fleld, that this document not only effected a separation of the 
one member to whqm a specific fifth share was allotted "but was 
‘also inténded-to fix the shares which the other members were to 
be entitled to if and when a partition came to be effected between 
them, there. being evidence that there were disputes or likelihood 
of disputes ôn that matter also and these must-also have been, in- 
(ended to be settled at the time. Held further- that this determi- 
nation of shares did not of itself necessarily-effect.a severance of 


N.R.C, 
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status inter se Between the remaining members in view of the last 
clause expressly providing for survivorship so long as they con- 
tinued to live together. According to the decided cases a division 
in status arises only by reason of the intention of the parties to 
become divided and there is nothing in the Hindu Law to 
prevent the fixing of the shares which the members may claim at 
a partition which is to take place later, with a superadded agree- 
ment that in the meanwhile they shall not be deemed to have 
become divided. | 

The Advocate-General, S. Venkatesa Aiyangar and K. Nara- 
simha Atyangar for Plaintiff (Appellant in A.S. No. 439). 


K. S. Krishnaswami Aiyangar and S. Ramanujam for 6th 

Defendant (Appellant in A.S. No. 411). 
` R. Gopalasami Atyangar for 3rd Defendant (Appellant in 

A.S. No. 411). | 

K. V. Krishnaswami Aiyar and T. R. Srinivasa Atyangar for 
4th Defendant (Appellant in A.S. No. 411). ; 

S. Varadachariar and N. A. Krishna ‘Avyar for lst Defendant 
(Respondent). | oe 

Sir C. P. Ramaswani Aiyar and T. V. Ramanathan for Oth 
Defendant (Respondent). 

M. Ranganadha Sastri for 2nd Defendant (Respondent). 
S.V.V. —— 


The Chief Justice and Curgenven, J. A.S. No. 365 of 1926. 
llth April, 1930. ° 


Limitation Act—Partition between two Nattukottat Chetties— 
Some accounts looked into and divided—Some to be looked into— 
Outstandings te be collected by both—Division to be made as and 
when received-*-Expenses incurred to be borne equally—Period of 
limitation for each. 


. Two. branches of a Nattukottai Chetti family were represented 
by minor sons whose maternal uncles had been appointed agents 
by their mothers to look after the respective interests of the minors 
and the income and outstandings due to the family were collected 
by those agents. By a panchayat arrangement effected in 1913 
“when both ‘branches came to be represented by major sons the 
accounts of the dealings of the agents were settled in respect of 
certain matters and accounts were directed to be looked into in 
respect of certain other matters. In respect of future collections 
it was provided that the two branches should co-operate in making 
the collections and divide the collections in shares as and when they 
are made. It was also provided that for the expenses of suits, etc., 
against debtors, each branch should contribute equally. The two 
‘branches, however, did not co-operate and collections were made 
in many cases independently .by. each and expenses incurred in 
connection therewith.. In a suit for partition brought by one . 


|| 
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branch against the other, more than 6 years after the date of the 
panchayat, 


Held, (1) that in view of the panchayat arrangement iere 
no longer subsisted a claim for partition but that the proper remedy 
was by way of a suit for accounts on the foot of the arrangement, 


(2) that the parties had no right to call for any account in 
respect of transactions prior to the date of panchayat except so 
far as that arrangement itself directed certain acccunts to be taken, 


(3) that even in respect of the accounts so directed, the suit 
was barred as it was brought more than 6 years after the panchayat 
arrangement as the cause of action therefor accrued on the date of 
the arrangement itself, 


(4) that in respect of collection subsequently made, each must 
be deemed to have acted as agent for the other and that as the 
proper form of action was a suit for account, the claim was not 
governed by Art. 62 but by Art. 89 and in the circumstances it 
would not be reasonable to regard each collection’as an independ- 
ent transaction furnishing a separate cause of action, and 


(5) that in respect of expenses incurred in connection with 
suits, etc., the case did not fall under section 70, Contract Act or 
under any general rule of law but should rest only on the provi- 
sions of the panchayat agreement and in view of its terms, a 
claim in respect*thereof was governed by Art. 61. 

e 


T. Rangachanar, S. T. Srinivasagopalachari and S. R. Muthu- 
swam Aryar for Appellant. 


S. Varadachariar and S. V. V enugopalacharia? for Respond- 
ents 1 to 3. 


B.V.V. 


Madhavan Nair, J. “S.A, No. 28 of 19277 
15th April, 1930. 


Registration Act, Ss. 17, 28 and 49—Fraudulent registration— 
Claim under the document by a third party innocent of the fraud— 
Plea of fraud by a party to the fraud—tIf allowable—Part-perform- 
ance. é . 


A father and son entered into a settlement under which the 
mother was. given a life-interest in the properties after the father’s 
death, which happened. In a claim by the widow (mother) for 
possession of the properties, the son, pleaded that as there was a 
fraud on the registration law by properties .to which they were not 
entitled beingeincluded in the deed to give jurisdiction to the regis- 
tering officer, Mr. Curgenven (as District Judge) held that though 
the father and son colluded to defeat the Registration Act, the plea 


t 
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. could not be aMowed to be raised by the author of the fraud against 
an innocent third party deriving rights from the deed. 

Held, by Madhavan Nair, J., that having regard to Ss. 17, 28 
and 49 of the Registration Act, it must be held in view of 48 Cal. 
509 that the document was bad for want of registration and un- 
enforceable. If so, no title to property included in it can pass 
under the document. If, on account of non-registration, the parties 
to the document cannot put it in evidence, then on principle, the 
defect cannot be cured when the document is sought to be used 
by a third party, even though that individual is not a party to the 
fraud. 

21 E.R. 100 followed. 

46 M.L.J. 12 distinguished. 

There can be no estoppel where a statutory requirement 15 vio- 
lated and hence the son cannot be estopped from pleading the fraud. 

24 M.L.J. 664 referred to. 

But even if the deed is unenforceable, the plaintiff can rely 
on pant-performance. 


P. Venkatramana Rao and P. Satyanarayana Rao for Appel- 
lant. ; 

K. S. Krishnaswami Aiyangar and A. Lakshmayya for Res- 
pondent. 


S.V.V. 


g R yee | 6 ` 
Cornish, J. S.A. No. 309% of 1927. 
15th April, 1930. 


Specific performance—Contract to sell joint family property by 
father—Suit By contractee for specific performance—Sons not 
parties to suit—If specific performance can be granted—Damages 

nut claimed in the plaint—If can be granted. 

a Where the contractee sued for. specific performance of an 
agreement to sell joint family property exeouted by the father alone 
and did not implead the sons as parties to the suit, 

Feld, that 44 M. 605 (F.B.) was an authority for holding 
that as the father cannot, perform his contract in its entirety with- 
out the sons, specific performance cannot be granted unless the pur- 
chaser is willtng to take the share of the father alone under section 
15! Specific Relief Act. 

THough damages have not been claimed in the plaint, the Court 
may grant it on disallowing specific performance. | 

23 M.L.J. 610 followed. 

L. A. Govindaraghava Aiyar for Appellant. `; 

7P, Pani han arai for Respondent. 
VV, fee 


> 
. 
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Sundaram Chetty, J. Cr. Appeał No. 70 of 1930. 
15th April, 1930. 


Penal Code (1860), Ss. 304 (2) and 324—Suddén quarrel— 
Hitting with stones—Death caused by asphyxia—Physical condi- 
tion of deceased contributing to result—Nature of off ence—Stones 
as instruments of offence. 


In the course of a sudden and unpremeditated scuffle the accus- 
ed held the throat of the deceased in one hand, picked up a stone 
with the other and hit the deceased who fell down and died of 
asphyxia. It appeared that just before the occurrence the accused 
came running for over a mile and that he was at that time in an 
excited state actually gasping for breath. 


Held, that the accused was not liable to be ‘convicted under 
S. 304 (2), Indian Penal Code, because knowledge of the Itkeli- 
hood of causing death could not be imputed to him under the cir- 
cumstances. Held further that stones “were instruments or 
weapons of offence within the meaning of S. 324, Indian Penal 
Code, and that the accused was liable to be convicted for an offence 
under that section. 


N. D. Varadachari for Accused. 
The Public Prosecutor for the Crown. 
B.V.V. 


- The Chief Justice, Anantakrishna Aiyar 


and Curgenven, JJ. _ Referred Case No. 6 of 1929. 
15th April, 1930. . 


Stamp Act (1899), S. 2 (5) and Sch. I, Art. 13—“Bond’— 
Whether includes maintenance agreement—Instrument attested and 
nol payable to bearer or order—Stamp duty paydble. 


A document which was described as an agreement to pay 
maintenance provided as. follows :— 


“As I have married a second time I shall pay to my first wife 
N the sum of Rs. 8, which was settled in my presence, on or 
before the 15th of every month. In default the same may be re- 
covered through Court.” 


The document was attested and was not payable to bearer or 
order. . 

Held, on a reference under section 61 of the Stamp Act, that 
the document falls within the definition of “bond” in S. 2 (5) of 
the Stamp Act, 1899, and is chargeable to an ad valorem duty under ° 
Art. 13 of Schedule I of the Act. 

T. Arumainatham Pillai for Petitioner. ` 

Respondent not’ represented. $ 


B.V.V. ee 


b 
t 
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The Chief Justi&, Anantakrishna 
‘Aiyar and Curgenven, JJ. Cr. R.C. No. 894 of 1929. 
-ior 15th: April, 1930. 
= Madras Local Boards Act, 1920, Ss, 164 (1) and 221—En- 


croachment—Proceedmg before Magistrate to recover penalty—De- 
faulting party whether can plead that there was no encroachment. 


. Where a Local Board moves a Magistrate under S. 221 of the 
Madras Local Boards Act, 1920, to recover a penalty imposed under 
S. 164, (1) of that Act for encroachment on land belonging to the 
Local Board, the defaulting party can plead that there was no en- 
croachment and the Magistrate can go into the question whether 
the alleged encroachment was true. 


©. -I.L.R. 49 Mad. 888 overruled. 

“us LER.: 51 Mad. 866 and I.L.R. 52 Mad. 714 approved. 
É oK. Govindarajachari and B. V. Ramanarasu for Petitioner. 
N. S. Mant for The Public Prosecutor for the Crown. 

K. Kameswara Rao for Respondent, 
B.V.V. 
The Chief Justice, Anantakrishna 


eae and Curgenven, JJ. Cr. R.C. No. 833 of 1929, 
15th April, 1930. ; 


Criminal Procedure Code, 1898, S. 346 E E T 
-of case by Second Class M agistrate to Joint Magistrate under S. 346 
-(1)—Subseguent transfer by Joint Magistrate to Taluk M agistrate 
under S. 346 (2)+—Legality of later transfer. 

A complaint” was filed against the accused before a Second 
Class Magistrate for an offence under S. 148, Indian Penal 
„Code. - The. Magistrate thought that the complaint could not be 
tried. by, him.and consequently referred the case to the Joint Magis- 
trate, under S. 346 (1), Criminal Procedure Code. The Joint 
Magistrate on a perusal of theerecords found that no prima facie 
case was made out and he thereupon transferred the case under 
S. 346 (2) of the Code to the Taluk Magistrate for disposal. Ob- 
jection having been taken to the validity of the later transfer, 

. Held, that the Joint Magistrate had jurisdiction under. S. 346 
ee to tragsfer the case as he did. 


° I.L.R. 45 Mad. 846 explained. 


S. T. Srimvasagopalachari for. A. S. Swakaminathan for Peti- 
tioner. 


N. S. Mani for The Public Prosecutor for the Crown, 
B.V.V, aa 
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Ramesam and Cornish, JJ. C.M.P. Wo. 128 of 1930. 
16th April; 1930. 


Certiorari—Election of Chairman by Municipal Council—Re- 
sult of poll declared by presiding officer and entered in Minute 
Book—No adjudication as to validity of votes—Mtnisterial, not 
judicial act—Issue of writ of certiorari—Prohibition by statute— 
Effect. 


At a meeting of a Municipal Council a Chairman was elected 
and the presiding officer declared the result of the poll and entered 
the same in the Minute Book. Otherwise no resolution was passed 
as regards the election, nor was there any adjudication as tó- the 
validity of votes. A writ of certiorari having been applied for. as 
against the Municipal Council in order to have the election quashed 
on the ground that it was held contrary to the rules with-an open 
ballot, 


Held, that the act of the presiding officer in declaring the result 
of the poll was a purely ministerial or administrative: act. and- not 
a judicial or quasi-judicial one and that a writ of certiorari.could 
not be issued in respect of such an act. A Hy dea, = 


© 


= “Judicial act” explained. ; ay.” Gi Be 
Per Ramesam, J.—‘‘Even in cases where certiorari is‘ taken 
away by statute a writ may be issued if the authorities acted’ with- 
out jurisdictien. But it must be done under exceptional cireum- 
stancese” ote irene een 
Ex parte Bradlaugh, L.R. 3 Q.B.D. 509 reliedon 7.“ > 


Ch. Raghava Rao and B. T. M. Raghavachari for Petitioner. 


P. Venkatramana Rao and V. Subramaniam, for Respondent: 

l ; To eiea 
B.V.V. -——— ow ae, 
Cormsh, J. l "S.A. No.40 of 1927: 


17ih April, 1930. 


Malabar law—Karnavan—Rerewale of a kanom—Renewed 
kanom to commence immediately—lf within ms powers. | 


A karnavan granted a lease in renewal of a prior kanom „the 
period under which had not expired at the time of the renewal. 
But the renewed kuzhikanom lease was to commerice’ fram, its 
date and not from the expiry of the period of the prior lease, . 

Held, the principle underlying 43 M. 715, 27 M.L.J. 690 and, 
36 M.L.J. 630 that a karnavan will not be acting in management 
of the tarwad in renewing a kanom before its expiry is based on 
two grounds: (1) that it fetters the discretion of the .person who 
may hold the office of karnavan at the time of the expiry ‘of the 
lease, and (2) that it is not possible to estimate beforehand what wil] 
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be the fair and Peasonable terms at the time of ithe renewal of the 
kanom or the grant of a melcharth. But these objections will not 
apply when the renewal is to commence immediately and hence 
held the renewal lease was good. 


Observations of Phillips, J., in 45 M.L.J. 258 approved. 


O. T. Govindan Nambiar and A. Achyuthan wua ba 
Appellant. ' 


K. P. Ramakrishna Aiyar for Respondent. 
5.V.V. 


The Chief Justice, Anantakrishna 
Ayar and Curgenven, JJ. L.P.A. No. 72 of 1925. 
17th April, 1930. 


Transfer of Property Act (1882), S. 91 (f) Attaching credi- 
ton—Sale for money decree pending suit upon mortgage of same 
property—Attaching decree-holder not impleaded as party in mort- — 
gage suit—Sale in execution of mortgage decree—Extinguishment 
of attaching creditor’s right to vedeem—Cruil Procedure. Code, 1908, 
O. 34, R. 1. 


The plaintiff obtained a money decree against: S- and in execu- 
tion of that decree procured the attachment of the suit property in 
October, 1913. The defendant who had previous to the suit got a 
mortgage of the suit property from S filed.a suit on the mortgage 
in November, 1913, and obtained a preliminary dece in. Decem- 
ber, 1913. To this suit the plaintiff was not made a party. The 
plaintiff; however, in pursuance of the attachment obtdined by him 
brought thé:property to.salé and purchased it-himself in 1914. The 
defendant, on thè other „hand, proceeded . to obtain a final decree 
and at the sale held by the Court in execution of that decree pur- 
chased the same property in 1916. The plaintiff thereupon filed a 


suit claiming to be eee to redeem the suit property from the 
mortgage. 


Held, that the plaintiff was not a necessary party to the mort- 
gage suit within the meanihg of O. 34, R. 1, Civil Procedure Code, 
1908, and ‘that the right to redeem conferred on an attaching 
creditor by S. 91 (f) of the’Transfer of Property Act, 1882, ceased 
to be available to the plaintiff after the property was sold in execu- 
tion of his decree. 


I.L.R. 43 Mad. 696 and I.L.R. 44 Mad. 232 ‘approved. 
_T. L. Venkatarama Aiyar for Appellant. l 
PN 9 rinivasan for Respondent. 

B.V, V. j Se A L 
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Sundaram Chetty, J. Crl. R. C. No. 56 of 1930. 
10th April, 1930. | 


Revenue Recovery Act (II of 1864), S. 8—Distraint of crops 
for arrears of k:st—Service of notice by affixture on the BA ae 
Vahdity. 


Under 5. 8 of the Revenue Recovery Act it is not obligatory 
to serve notice of demand upon the defaulter personally and notice 
served by affixture on the crops distrained does not make the dis- 
traint illegal. Removal of crops so distrained constitutes theft. 


S. Jagadisa Aiyar for Petitioner. 
The Public Prosecutor for Crown. 


N.S. 


The Chief Justice, Anantakrishna E A. S. No. 99 of 1925. 
Aiyar and Curgenven, JJ. 
23rd Aprii, 1930. 


Trusi—Person assuming position of trustee and obtaining 
declaration from Court—Subsequent repudiation of trust by alienee 
from trustee—Permissibility. 


When a person assuming the position of a trustee in respect 
of property as to which there was no previous dedication obtains 
from Court a declaration that that property is trust property, a 
subsequent alieħee from him is entitled to set up a defence in a 
suit filed®*by the succeeding trustee for a declaration as to the in- 
validity of the alienation that the property is not trust property. 


The Advocate-General and A. Ramachandra Aiyar for 
Appellant. 


P. Venkataramana Rao, P. Chenchiah and c Basu Deo for 
Respondents. | 
B.V.V. kina | aie 


Jackson, J. S. A. No. 45 of 1927.. 
23rd April, 1930. E Sas 


Water—Right to -drain water—Water having to pass through 
a third party's land before reaching defendant's land—Obstruction 
by defendant to sc draining—Remedy—Proper person to sue, 


_ Water from the plaintiff’s land was for nearly 25 years being 
discharged on defendant’s land but as a Government channel 
divided the two the water was drained by means of a siphon sluice 
put up across the Government channel with the permission of the 
_ Government. The defendant obstructed the discharge. In a suit 
by the plaintiff to establish his right to drain off the water,” the 
Government was not a party but expressed its willingness to Poe 
mit the plaintiff to continue to drain the water as before. 


N.R.C, 
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+- Held, the plaintiff. was not suing as agent of the Government 
but in his own right. The person to sue would be the owner of 
the neighbouring servient heritage, the Government as that is the 
dominant heritage to the defendant’s land. 


There can be no justification for some remoter person suing 
because the person immediately liable (the Government) makes it 
an excuse for not allowing plaintiff’s water to pass that he in turn 
is::obstructed by that remoter person. The case is analogous to 
a case where A carries water by a drain on to B’s land which then 
goes on to Cs land. The most that 4 can do is to establish his 
right against B leaving it to B to establish in turn against C as 
A can have no right to see how the water may be drained off Bs 
land. 


21 I.C. 857 and (1899) 2 Ch. 378 applied. 


T. M. Krishnaswani Aiyar and N. R. Govindachariar for 
Appellant. 


J SLT. Sruuvesagopalachari for Respondent. 
=>- Leave to appeal granted. 


S.V.V. 


Krishnan Pandalai, J. Cr. M. P. No. 174 of 1930. 
23rd April, 1930. ` 


Contempt—Newspaper article—Comment on mattereof public 
interesi—Criticism of conduct of persons under trial-—No imputa- 
tion as to guilt or attempt to influence trial—Proceedings. for 
contem pi—M ayrtainabiltty. 


The right vf comment on public matters is not taken away by 
the fact that there is pending in some Court a case arising out of 
a public movement. All that is prohibited is writings intended or 
“calculated to prejudice the fair. trial of the case itself and in com- 
ing to a cénclusion upon that public comments in newspapers must 
be ‘construed liberally. , 


In the course of a newspaper article the respondent criticised 
the conduct of certain persons including those who were under 
arrest and whose trial was pending, as regards their taking part 
in black flag demonstrations and go back cries on the occasion of 
the arrival of the Governor at the place. The-writer pointed out 
that they had lost their discretion in furthering an absolutely futile 
and disloyal movement and that the raising of the go back cries 
was. a mere exhibition of madness. An application for contempt 
sanni been taken out against the writer, 


6 = 

Held, that the article was a legitimate comment on a matter 
of public interest, that there was no intention to say that the per- 
sons under trial. were guilty of any offence or to influence the 
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course of the.trial and that consequently the eee should be 
dismissed. 


P. Satyanarayana Rao, G. Sambasiva Rao and N. y. Shiva 
Rao for Petitioner. 


P. Venkataramana Rao and A. Lakshmiah for Respondent. 
B.V.V. | | 


The Chief Justice, 
Anantakrishna Aiyar and : 
Curgenven, JJ. L.P.A. No. 250 of 1927, 
‘24th Aprii, 1930. 


Civil Procedure Code (1908), O. 21, Rr. 71 and van N 
tion sale—Non- -payment of deposit—Re-sale after fresh proclama- 
tion—De ficiency in price—Purchaser’s hability—M eaning a wona 
“Forthwith” in R. 84. 


The appellant bid at a-Court sale but failed to deposit 25 per 
cent. as required by O. 21, R. 84, Civil Procedure Code. - There 
upon the executing Court ordered fresh proclamation and had the 
property sold two months after the original sale. Thè appellant 
was ordered under O. 21, R. 71 to make good the deficiency on 
re-sale but he pleaded that he was not liable because the re-sale 
was not held ‘ forthwith” as required by R. 84. In second appeal 
it was held that a re-sale did not require fresh proclamation but 
their LordshiSs Jackson and Thiruvenkatachariar, JJ., differed on 
the que8tion whether the liability of the appellant was affected on 
that account. 


Held, in Letters Patent Appeal, that the fresh proclamation 
issued was manifestly to the interest of the bidder, that there was 
no unreasonable delay in holding the re-sale, and that the appellant 
was liable to make good the deficiency on re-sale. 


Per the Chief Justice——It is difficult to define the term 
“forthwith” in R. 84. It may be taken to mean “as expeditiously 
as circumstances. permit.” Another rendering will be “such a 
time as appears be reasonably early? having regard to the circum- 
stances.” It depends on the circumstances of each case whether 
the re-sale should be held immediately: 


Ch. Raghava Rao for Appellant. : 

Respondent not represented. : 
B.V.V. . 

Cornish, J. S. A. No. 1200 of 1927. 


25th A pril, 1930. 


M origage—M fortgagor msolvent—Sale of mortgaged property 
by Official Recciver—Sale subject to the claim under the mortgage 
—Purchaser if can question consideration. 


¥ 
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The Official Receiver of- the estate of an insolvent mortgagor 
sold the right, title and interest of the insolvent in the mortgaged 
property; the sale was for Rs. 25 and was expressed to be “sub- 
ject to the claim (or amount) of Rs. 557 under the mortgage....” 


__- Held, that the principle stated in 31 A. at 589 gives no support 
to the suggestion that the -covenant of indemnity to the vendor 
implies an undertaking by the purchaser in favour of the mortgagee, 
a third party to the contract. The observations at p. 456 in 47 Cal. 
446 that “if a person purchases an estate subject to a mortgage 
eee: he cannot be heard to deny the validity of the mortgage 
subject to which he made his purchase” are obiter and further 
opposed to 16 Mad. 207. -The purchaser is not also prevented 
from raising the plea of want of consideration merely because the 
Official Recetver and the mortgagor did not raise it as they have no 
interest at time cf suit. The rule that a stranger to the contract 
cannot take exception to an assignment on the ground of inade- 
quacy of consideration does not apply here as the purchaser is not 
a stranger. but stands in the shoes of the mortgagor. A mort- 
gagor cannot dispute his mortgagee’s title against his own solemn 
act, but he can dispute the question of consideration, though the 
gnus of proving want of consideration will be on him. 


P. Somasundaram for Appellant. 
M. Appa Kao for Respondent. 
DN | ——— a 
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PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh at. Lucknow. | 


PRESENT:—Lorp Carson, Lorp DARLING, Sir LANCELOT 
SANDERSON, SIR GEORGE LOWNDES AND SIR Binop MITTER. 


Raghunath Prasad Singh and another ., Appellants* 
v. 
The Deputy Commissioner, Partabgarh 
and others -e Respondents. 


Hindu = Law—Will—Construction—Absolute bequest «with | repugnant 
conditions—Estate conveyed in case of—Test—Decision on construction of 
other wills—Reference to—Purpose of—Plan. entire of testator incapable 
of being effect to—Rart of it giving effect to paramount intention of testa- 
tor—Upholding of—Courts’ duty—Suit for construction of -will—Costs of, 
to come out of estate in dispute—Order for—When will be made—Inherit- 
ance—Estate taken by male heir. p 

The will of 4, an Oudh Talukdar whose name was ‘entered as such in 
the lists 1, 2 and 5 prepared under section 8 of Act I of 1869,*provided that, 
on his death, his entire estate and property should all vest in P, that P 
was to be his heir and successor, and that the said heir after he had inherit- 
ed the testator should be bound to abide by all the terms thercinafter men- 
tioned in the will. Then followed various terms which the testator said 
that`the heir was bound to follow. Those terms which were contained in 
clauses 1, 2, 3, 5 and 7 of the will and were inconsistent with an* absolute 
estate being vested in P. Ona question being raised as to whether on the 
true construction of the will P took a life-irtterest® or an absolute interest 
in the property devised by the will, held, that the words in the will ‘‘that 
the estate shall vest in P’’ and that he should bé the testator’s ‘‘heir anid 
successor’? were clear dispositive words creating an absolute estate of 
inheritance in P, and that clauses 1, 2, 3, 5 and 7, which were to come into 
operation after he had so’ inherited, must be regarded as an attempt to 
impose repugnant conditions upon the estate so created and were, therefore, 
void. . z 

Attempts on the part of a testator in India to restrict devolution of 
properties which he bequeaths to a legatee absolutely, and to prevent aliena- 
tions of such properties are quite common. The question for determination 
in such cases hasealways been whether there are dispositive words creating 
SSS ee ee ee ee K, 


*P.C. Appeal No. 44 of 1928, 25th July, 1929, 


P.-C. 
Raghunath 

Prasad 

Singh 


D. 
The Deputy 
Commissioner, 
Partabgarh. 
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P.C. an estate of inheritance, in the first instance; and if so, whether the subse- 
quent restrictive clauses are sufficient to displace the effect of such dispositive 


oe words or whether such subsequent clauses are merely repugnant tC the 





Singh absolute estate. l 
R On a question of the construction of a will decisions on the construction 
The Deputy of other wills are useful only in so far as they lay down the principles of law 
Commissioner, which kave to be observed in construing the will in question. l 
Partabgarh. ~ Where a Court of construction finds that the whole plan of the donor of 


the property cannot be carried out, it will still uphold that part of it which 
gives effect to the paramount intention of the testator rather than hold that 
the will should fail entirely. 

A male heir when he inherits takes the estate absolutely. 

In.a suit relating to the construction of a will, the costs of all parties in 
the litigation in all its stages were directed to come out of the estate on the 
ground that the difficulty in the construction of the will had been caused by 
the language used by the testator himself. 


Appeal No. 44 of 1928, by special leave, from a decree, 
dated the 27th April, 1926, of the Chief Court of Oudh (Stuart, 
C.J. and Wazir Hasan, J.), upholding a decree, dated the 22nd 
April, 1924, of the Subordinate Judge of Partabgarh. 

The principal question for determination in the present 
appeal was whether on the true construction of the will, dated 
the 6th November, 1884, of Raja Ajit Singh, his nephew, the 

: late Raja Partab Bahadur Singh, took a life-interest or an 
absolute interest in the property devised by the said will. A tran- 
2 slation of the material clauses of the will appears in the judg- 
u ment of the Chief Court, reported in 96 Indiam Cases 47. 
| ` The appellants having been refused leave to appeal by the 
Chief Court of-Oudh, obtained special leave to appealtto His 
Majesty in’ Council; (see I.L.R. 2 Luck. 93). 

Dunne? K.C. and Jopling for appellants. 

De Gruyther, K.C., Wallach and Dube for respondents. 

During the course of the argument the following authorities 
were cited at the Bar :— 

Lalit Mohun Singh Roy v. Chukkun Lal Roy,’ Tarakeswar 
Roy v. Shoshi Shikareswar, Sookhmoy Clamder Dass v. Srimati 
Monohurri Dast,” Kristoromoney Dossee v. Norendro Krishna 
Bahadoor,! Skinner va Naunihal Singh,’ Bhoobun Mohini Debya 
v. LLlurrish Chunder,s Ashutosh Dutt v. Doorga Churn,’ Rai- 
hishori Dasi v. Debéltdranath Sircar’ Bhaidas Shivdas v. Bat 
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Gulab, Sasiman Chowdhurain v. Shib Narayan Chowdhury, 
Lal Ram Singh v. Deputy Commissioner of Partabgarh™ and 
Chun Lal v. Bai Muli.” 
25th July, 1929. Their Lordships’ judgment was delivered 
b aa 
í Sır BINOD Mitrer.—This is an appeal from the decree, 
dated 27th April, 1926, of the Chief Court of Oudh, affirming 
the decree of the Subordinate Judge of Partabgarh, dated 22nd 
April, 1924. The litigation relates to properties originally own- 
ed by one Raja Ajit Singh, who died on the 18th December, 
1889, having devised and bequeathed those properties to Rajah 
Partab Bahadur Singh by his will, dated the 6th November, 1884. 
Rajah Partab Bahadur Singh died on the 18th June, 1921. 

The principal question for determination in the present 
appeal is whether on the true construction of the said will 
Partab took a life-interest or an absolute interest in the property 
devised by the said will. The appellants (who are the heirs of 
Raja Ajit Singh) claimed to be entitled to the property in dis- 
pute in this appeal on the footing that Partab took only a life- 
interest under the said will, and the respondents 4 to 9, who are 
devisees or transferees of or from Partab, contend that Partab 
took an absolute interest under the will. 

The followipg pedigree shows the relationship of the parties 
to the present litigation: 

B. AUDHAN SINGH. > 
B. Sarabjit Singh (died Raja Ajit Singh (died B. Bishn&th Singh (died 











before-the Mutiny and on 18th December, before annexation), 
without issue). 1889, without issue). | 
; | 
| | ; 
R. Sita Bakhsh Singh B. Deomangal Singh 
diel on 28th April, (died in March, 1892, 
1908. | į . leaving three sons), 
dl ie a ed 
B. Sukhdeo Singh (died B. Jagdeo Singh, e Raja Partab Bahadur 
without issue on Ist plaintiff, since Singh (died on 18th 
June, 1895). deceased. June 1921) leaving 


three widows, the 4th 
5th and 6th defend. 
ants, respondents. 


|» | 
Raghunath, Lal Anant Prasad, 
Appellant No. 1. Appellant No, 2. 


— rr ee es 


9. (1921) L.R. 49 T.A. 1: LL.R. 46 B. 153: 42 M.L.J. 385 (P.C). 
10. (1921) L.R, 49 I.A. 25: 1.L.R. 1 Pat. 305: 42 MLJ. 492 (P.C). 
11. (1923) L.R. 50 I.A. 265: I.L.R. 45 A. 596 (P.C.). 

12. (1899) I.L.R, 24 B, 420, : 
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The learned Chief Judge of the Chief Court of Oudh has 
given an account showing how Ajit Singh acquired the properties 
which he disposed of by his will. It is therefore not necessary 
to reiterate the same. It is sufficient to state that Raja Ajit 
Singh was a Talukdar of Oudh and his name was entered as 
such in the lists 1, 2 and 5 prepared under S. 8 of Act I of 
1869. | 5 « 


The said will contains inter alia the following provisions: 


‘t As I have got no self-begotten son so according to the powers given 
by the law of Government and under the custom prevailing in the province, 
I have to express my heart’s desire by this will subject to some provisions 
and restrictions given below in order that, on my death, according to my 
desire. this document.may.be acted upon without any dispute, vis., after 
my death my entire estate and property moveable and immoveable already 


acquired by me or acquired hereafter before my death shall all vest in Lal 


Partab Bahadur Singh, son of Sitla Bakhsh ‘Singh, who, according to my 
experience, is very competent and worthy man, and I trust he shall follow 
all the religious principles of Hindus and shall pass his whole life in a good 
manner. Lal Partab Bahadur Singh shall be my heir and successor. The 
said heir after he has inherited me, shall be bound to abide by all the 
following terms.’’ The italics-are for the purposes of this judgment. 


Then follow various terms which the testator Ajit said 
that the heir would. be bound to follow.: .Clatise 1 provides that 
the heir shall be bound to adhére strictly to the Hindu religion. 
Clause Z declares.that the heir shall have no, power to trans- 
fer any immovable property bequeathed ‘under the, will, and 
further declares that the bequeathed Taluka entire and com- 
pact shall gradually descend to the successors of the legatee 
subject to: the restrictions laid down as binding upon the legatee. 
Clause 3 directs that the legatee-and his representatives shall 
have no power to alienate the properties. Clause 4 empowers 
the legatee to_deal. with..the. property acquired or purchased 
by.-him ,from-the income and savings of the property be- 
queathed. Clauses 5 and 8 are of great importance and are as 
follows:— = - 


1 — ee - = = 


“(5 If the legatee passes his period of life in accordance with my 
desire then after his death this estate and property, be it the Tlaga acquired 
under sanad er obtained under a grant made by British Government, shall 
according to the rules of primogeniture subject to the above provisions and 
the terms of the sanad granted by Government pass to the successors of 
the legatee without division and distribution under clauses 1, 2, 3, 6 and 11 
of S. 22, Act I of 1869. “But the heir also, whotver he may be, shall be 
bound to abide by all these provisions whatever may be the law.” 

“8 In executing this. will. the clauses 4, 5, 7, 8, 9 and 10 of 5. 22, 
Act’ I of 1869 have been purposely avoided because the heart’s desire of 


the testdtor is solely this, that the estate may remain with the male heirs of 
“his sombansi family. and the above said clauses. are quite contrary and 


against this desire,’? 


——— 
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Clause 7 déclares that if the legatee or any of the suc- 
cessors of the legatee accepts any other religion, giving up the 
Hindu religion or contrary to the provisions of the will, trans- 


fers the property bequeathed wholly or in part, and in conse- ` 


quence thereof he is suspended under the orders of the Gov- 
ernment or by suit filed by the rightful heir after it had been 
fully proved, then conditions of na 5-shall at once 
attach to the inheritance. l 


On 1st May, 1922, Jagdeo Singh, who was the brother of 
Parta and father of the appellants, instituted the present suit 
in the Court of the Subordinate Judge of Partabgaih, alleg ng 
that Partab had only acquired an estate for life under the will 
of Ajit Singh, and that on his death the same passed to him 
(Jagdeo) as the heir of Ajit Singh. --Jagdeo died during the 
pendency of this litigation, leaving his two sons, who are the 
present appellants. The Trial Court as well as the Chief Court 
of Oudh held that Partab acquired an absolute estate of 
inheritance. 


The appellants contended that in the earlier part of the 
will the words “the properties shall vest in Partab” and that 
“Partab shall be my heir and successor,’’? are ambiguous and 
do not show any clear intention to create an absolute estate in 
favour of Partab. They further contended that clause 5 shows 
a clear inéention on the part of the testator to create success- 
ive life estates in the manner provided by that clause, and 
this construction, they argued, is further borne out by a re- 
ference to clauses 1, 2, 3 and 7 of the will. Thefr contention, 
further, is that successive life estates are bad except in cases 
where such bequests are in favour of persons who are capable 
of taking the interest as purchasers under the will (Tagore v. 
Tagore’), and therefore that Partab only acquired. an estate for 
life and on-his death the estate vested in the original plaint: ff 
Jagdeo Singh. la ° 

The respondents contended that the words ‘ ‘property shall 
vest in Partab,” and that “Partab shall be my heir and suc- 
cessor,” are clear dispositive w ords conferring an absolute es- 
tate in Partab, and that the subsequent clatises, tey 1, 2, 3,5 
and / are’ merely conditions subsequent which are repugriant to 
an absolute estate and must therefore be rejected. 


Attempts on the pait of a testator in India to restrict 
devolution. of properties which’ he begueaths. to a.. legatee 








Pos 74+ eL (1872) LARI, A. Supp. 47 at 66. 


P.C: 
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absolutely and to prevent alienations of such properties are quite 
common, and wills containing such provisions have often come 
up for decision before the Board. The question for determi- 
nation has always been whether there are dispositive words 
creating an estate of inheritance, in the first instance; and, if 
so, whether the subsequent restrictive clauses are sufficient to 
displace the effect of such dispositive words or whether such 
subsequent clauses are merely repugnant to the absolute estate. 
(Bhaidas Shivdas v. Bai Gulab’). 


A large number of decisions were cited both- by the’ appel- 
lants and the respondents, but they are useful only in so far as 


.they lay down the principles of law which have to he observed 


In construing the present will. 


Their Lordships of the Judicial Committee in Saiman 
Chowdhuratn v. Shib Narayan Chowdhury? said:— 


“It is always dangerous to construe words of one will by the con- 
struction of more or less similar words in a different will which was adopted 
by a Court in another case.’ 


The rule of construction embodied in section 82 of the 
Succession Act of 1865, which applies to this will, is that 
where property is bequeathed to any person, he is entitled to the 
whole interest of the testator therein unless it appears from 
the will that only a restricted interest was intended for him. 


The other rule of construction embodied in section 74 of 
the Succession Act and also applicable to this will, is “that the 
intention of the testator is not to be set aside because it can- 
not take effect to the full extent, but effect is to be given to it 
so far as possible.” Cases are not rare in which a Court of 
construction, finding that the whole plan of the donor of the 
property cannot be carried out, will yet uphold that part of it 
which gives effect to the paramount intention of the testator 
rather than hold that the will should fail entirely. 

The question theref@re is what was the paramount inten- 
tion of the testator as expressed in this will. Reading the will 
as a whole, it appears ‘that the testator’s primary intent’on was 
to benefit Partalb and his branch of the family. . The testator 
further did not intend his immediate heir and the latter’s branch 
of tht family to have any interest in the estate. With that 
view he made Partab his heir and successor. 

Now, a male heir when he inherits takes the estate abso- 
lutely, and it seems to their Lordships that the testator intended 


TL gana an ag aapa 
2. (1921) L.R. 49 1.A. 1: L.L.R. 46 B. 153: 42 M.L.J. 385-(P.C). 
3. (1921) L.R, 49 I.A. 25 at 32: I,L,R, 1 Pat. 305: 42 M.LJ. 492 (P.C), 
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that Partalb should have the same interest as tf Partab were 
his real heir. 


' Their Lordships are of opinion that the words in the will . 


“that the estate shall vest in Partab” and that he shall be the 
testator’s “heir and successor” are clear dispositive words creat- 
ing an absolute estate of inheritance in Partab, and they are 
further of opinion that the various clauses referred to above 
which were to come into operation after he had so inherited, 
must be regarded as an attempt to impose repugnant conditions 
upon the estate so created and are, therefore, void. 


Their Lordships, therefore, hold that Partab acquired an 
absolute interest in the estate. 


Their Lordships, however, are of opinion that the diff- 
culty in the construction of this will has been caused by the 
language used by the testator himself, and they think that the 
costs incurred by all parties in this litigation in all its stages 
should come out of the estate. The respondents between them- 
selves will be entitled to one set of costs. 


Their Lordships will accordingly advise His Majesty that 
this appeal and the suit should be dismissed, but that the costs 
of the appellants and one set of costs for the respondents 
should come out of the estate. 


Sol'cstors for appellants: Barrow, Rogers & Nevill. 


Solicitors for respondents: Solicitor, India Office & H.S. L. 
Polak. 


K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the Court of the „Judicial Commissioner of 


Sind. | 


PRESENT:—ViscouNtT DUNEDIN, LORD DARLING, LORD 
TOMLIN, SIR GEORGE LowNbeEs AND SIR Binop MJTTER. 
Pir Sidik Mahomed Shah -.. Appellati* 
v. 
Musammat Saran, since deceased, and 
another .. Respondents. 


Practice—Pleadings—Writien statemeni—Plea ` not put forward in— 
Evidence on—Consideration. of—Propriety. 
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field, that the Lower Appellate Court rightly found that no amount 
of evidence could be looked into upon a plea which was never put for- 
ward in the written statement. 


Appeal No. 18 of 1928 from a decree, dated the 17th 
August, 1923, of the Court of the Judicial Commissioner of 
Sind (Messrs. Kennedy and Madgavkar), varying a decree, 
dated the 28th February, 1918, of the First Class Subordinate 
Civil Court, Hyderabad. 

TA certain Hote Khan admittedly owned considerable lands 
and died in February, 1906. Subsequently his widow Saran 
effected mutation of names in the. Revenue records and sub- 
stituted for his own in respect of part of these lands the name 
of Pir Sidik Mahomed Shah. The property was in possession 
of one of Hote Khan's lessees and he remained in enjoyment 
of it for some time after the transfer. On the expiry of the 
lease Pir Mahomed Sidik Khan occupied the lands in dispute 
and continued to be in occupation for some years. Eventually 
Saran brought a suit in the Court of the First Class Sub-Judge 
of Hyderabad to recover possession of one-fourth of the lands 
alleging that she had never parted with her title and that the 
transfer was merely a collusive transfer in order to baffle the 
claim made by a certain Kabul who, so Saran alleged, was 
entitled to the remainder of the lands in dispute. Pir’ Sidik 
Shah pleaded that the lands had been given to him by Hote 
Khan and that it.was on this account that Saran had had his 
name substituted for her husband’s. The First Court held that | 
there was no valid grant by Hote Khan and that the transfer had 
been made in consequence of fraud and misrepresentation and 
that Pir Sidik Khan was holding as a trustee, for the rightful 
owners. On appeal to the Court of the Judicial Commissioner, 
the learned Judges held that Hote Khan did intend to make a 
gift, butsthat there had been no actual delivery of possession by 
Hote Khan. They also held it extremely likely that Saran had 
transferred the lands ‘knowingly and voluntarily with the inten- 
tion of carrying out her deceased husband’s wishes and that the 
story of her deception by the Pir was unfounded. But they 
considered fhat in view of the plea set up by Pir Sidik Shah. 
that he had received the lands in gift from Hote Khan, he 
could ‘not be allowed to claim at a late stage in the case that 
this donor was not Hote, but Hote’s widow Saran. 

The material portion of the judgment of the learned Judi- 


_cial Commissioners is as follows :— 


* “The case seems to be an example of the dangers which befall the 
patties who do not put their case in their pleadings in the way they should, 
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It is not possible in this country to adhere rigorously to the rules 
of pleadings. But it is quite impossible in this case to hold that the defend- 
ant was entitled to claim land which was given by one person, under the 
claim (which has been held to be not proved) that there was a gift by an 
entirely different person. . . . It is obvious therefore that if defendant set 
up as he could and should have set up that the gift was by Saran and not 
by Hote, that the whole course of the suit would have been changed. It 
is, therefore, impossible now to hold that the plaintiff’s suit is barred by 
the fact, if it be such, that she herself and not her husband was the person 
who made the gift.’’ 

Against this decision Pir Sidik Mahomed Shah appealed 


to His Majesty in Council. 
Parikh for appellant. 
Respondents unrepresented. 


25th October, 1929. Their Lordships’ judgment was deli- 
vered by 


Viscount DuNEpIN.—This is a hopeless appeal. A 
certain Hote Khan is alleged by the appellant, who is in 
possession of certain lands which belonged to Hote Khan, to 
have given these lands to him. That story is not accepted, and 
there are concurrent findings as to the fact by both Courts. 
After Hote Khan’s death there was a transference of the lands 
in question by mutation of names effected upon the application 
of Hote Khan’s widow. The Judicial Commissioners think it 
very probeble that Hote Khan’s widow, being an ignorant per- 
son and with no one to help her, transferred the lands in that 
way in order that her spiritual adviser might hold them 
as trustee. The spiritual adviser, who is the appellant, 
wishes to keep them, first, upon the ground already specified, 
which their Lordships have already disposed of, and, secondly, 
upon the ground that it was a gift made by the widow herself; 
but that claim was never made in the defence presented, and 
the learned Judicial Commissioners, therefore, very truly. find 
that no amount of evidence can be looked into upon.a plea 
which was never put forward. 


The result is that their Lordships will humbly advise His 
_ Majesty that the appeal should be dismissed. As the respond- 
ents have not appeared, there will be no order as to costs. 
Solicitors for appellant: T. L. Wilson & Co. 
Solicitor for respondents: Ex parte. 


KR. Appeal dismissed. 
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[FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 


PRESENT:—MR. JUSTICE KuMARASWAMI SASTRI, MR. 
JUSTICE CURGENVEN AND Mr. JUSTICE PAKENHAM WALSH. 


The Commissioner of Income-tax, Madras .. Petitioner * 
| U. 

S. M. Perianna Pillai, Perumalpalayam, Trichi- 
nopoly District .. Respondent. 


Indian Income-tax Act (XI of 1922), sections 23 (2) and 63—Notice 
to assessee to produce evidence—A pplication by assessee for adjournment 
by post or telegram—Letter or telegram by the Income-tax Officer inti- 
mating the granting of an adjournment—If amounts to a fresh notice’ - 
under section 23 (2) or a requisition under section 63. 

Where an assessee applies for adjournment by post or by telegram 
of an enquiry in respect of which he has been required by a notice under 
section 23 (2) of the Indian Income-tax Act to produce evidence and 
the Income-tax Officer grants an adjournment, the letter or the telegram 
intimating the fact of the adjournment to the assessee is not a notice 
under section 23 (2), or a requisition within the meaning of section 63, of 


Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— 

1. I have the honour to refer the following case for the 
decision of the Hon’ble the Judges of the High Court under sec- 
tion 66 (2) of the Income-tax Act, 1922. 

2. The petitioner is an assessee on the file of the Income-tax 
Officer, Trichinopoly, Second Circle. For the assessment of the 
year 1928-29 he submitted a return of his income on the 19th 
Tune, 1928. On the 22nd September, 1928, the Income-tax Offi- 
cer served upon him a notice under sections 23 (2) and 22_(4) of 
the Act calling upon him to produce on the 4th October, 1928, 
certain accounts and evidence that he had in support of his re- 
turn. . On the 3rd October® 1928, the petitioner sent the follow- 


ing telegram to the Income-tax Officer : 


‘To-morrow my family Puja at Palni. Praying adjournment two 


weeks.” me if 

The Income-tax Officer -granted time till the 12th October, 
1928, And sent intimation of the adjournment by ordinary post 
to the usual address of the petitioner. THe petitioner did not 


on the 12th October and the Income-tax Officer accord- 


appear tax 
ingly made the assessment to the best of his judgment under 
section 23 (4). i -o 
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*O.P. No. 77 of 1929. 23rd October, 1929. 
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3. The petitioner thereupon submitted a petition to the In- 
come-tax Officer under section 27 of the Act stating that he left 
his village on the 3rd October with all the members of his family 
and returned only on the 16th October, and that on opening the 
outer door of his house he found inside the house the postcard 
communicating to him the grant of time till the 12th October. 
He therefore. claimed that he had been prevented by sufficient 
cause from complying with the terms of the posteard and asked 
for the cancellation of the assessment. In the course of the en- 
quiry which the Income-tax Officer made on this petition it was 
admitted that the petitioner had not left his address at the office 
or. made any arrangements to acquaint himself with what orders 
might have been passed on this request. The postcard sent by 
the Income-tax Officer was sent to the petitioner’s usual address 
‘and it admittedly reached him at that address. ‘The Income -tax 
Officer considered that as the petitioner had taken no steps to M- 
form himself of the orders that might have been passed on his 
request for an adjournment and had placed himself out of com- 
munication by his own default he could not claim to have been 
prevented by sufficient cause from complying on the dats 10 which 
the enquiry had been adjourned with the notice served on him 
under sections 23 (2) and 22 (4). He accordingly declined to 


re-open the assessment. A copy of his order is appended marked 
Exhibit A. 


A The pefitioner appealed to the Assistant Commissioner 
against thfs decision but without success. A copy of the Assist- 
‘ant Commissioner’s order is appended marked Ex. B. 


5. The petitioner has now asked me. to refer, to the High 
Ceurt under section 66 (2) the question of law as to whether the 
assessment made by the Income-tax Officer is illegal and void. 
The petitioner points out that the default on account of which 


assessment had been made under section 23 (4) was the failure’: 


to appear and produce accounts on the adjourned date, wis, the 
12th October, 1928. His arguments are: l | 
o 


(1) that the postcard communicating the grant of this 


adjournment should itself be taken to be the notice under section . 


23 (2); the fact that the original notice was under section 22 (4) 
as well as under section 23 (2) may for the moment be ignored 
as default in compliance with notice under either entails assess- 
ment under section 23 (4) ; i a 


(2) that it should therefore have been served on the peti- 


tioner by registered post; and 


(3) that as the postcard was not.sent by registered post 
‘there was no valid service of the notice to justify an assessment 
under section 23 (4). : < 
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I accordingly refer the following question for the decision of 
their Lordships :— 

‘Where an assessee applies for adjournment by post or by telegram 
of an enquiry in respect of which he has been required by a notice under 
section 23 (2) to produce evidence and the Income-tax Officer grants an 
adjournment, is the letter (or the telegram, where it is a telegram) in- 
timating the fact of the adjournment to the assessee cither a notice under 
section’ 23 (2) or a requisition within the meaning of section 63 of the 
Act??? 

6. Section 63 of the Act says that a notice or requisition 
tinder this Act may be served on the person therein named either 
by post or, as if it were a summons issued by a Court, under the 
Code of Civil Procedure, 1908. Assessees usually apply for ad- 
journment, either in person or by representative or by written 
communications (including telegrams). In the first two classes 
of cases when the Income-tax Officer grants an adjournment he 
merely informs the party of the fact. “He serves no fresh notice 
under section 23 (2) and the notice continues in operation. Where 
the application is from an assessee who is not present in person 
or by representative and made by letter or telegram the Income- 
tax Officer is not, strictly speaking, bound to take any notice of 
it. The application being no compliance with the notice under 
section 23 (2) the party must be held to have committed default; 
and, in fact, in cases where the Income-tax Officer decides not to 
grant any adjournment the assessment is sometimes made at once 
under section 23 (4). But in order to muninfise inconvenience 
the custom has grown up, unlike in Civil Courts, of taking such 
requests from absentees into consideration and, where an ad- 
journment is granted, of replying to the assessees to that effect. 
The reply is*treated just like ordinary correspondence and is not 
sent by registered post. Such a letter is, in my opinion, in no 
sense a notice or a requisition such as is required under section 
63 to be served on the party by registered post or as it were a 
summons issued under the Code of Civil Procedure, 1908. I con- 
sider that in these cases the duty rests on the assessee of taking 
steps to inform himself gf the result of his application. The 
“mere despatch of an application for time does not amount to'a 
compliance with the notice under section 23 (2) and cannot throw 
upon the officer the duty of serving a fresh notice on the assessee. 
That. this is so is clear from the fact that when the adjournment 
is not granted the Income-tax Officer can proceed (as he some- 
times does) to make an assessment straight away under section 
23 (4); and that when an application is “made in person and 
orders’ ‘are passed orally, the oral order. does not obviously 
amount to a fresh notice or requisition capable of being served 
as Ae ahaa ses in section 63. - 

~My: opinion therefore is that the question d be answered 
in ahe negativę. l 


Vv 
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T. R. Venkatarama Sastriar, M. S. Vaidyanatha Aiyar and 
M. Subbaroya Aiyar for Assessee. 

M. Patanjali Sastri for Commissioner of Income-tax. 

The Court delivered the following 

JUDGMENTS. Curgenven, J—In this case the Commissioner 
of Income-tax refers the following question for the decision of 
this Court: 


“Where an assessee applies for adjournment r post or by telegram 
of an enquiry in respect of which he has been required by a notice under 
section 23 (2) to produce evidence and the Income-tax Officer grants an 
adjournment, is the_ letter (or the telegram, where it is a telegram) inti- 
mating the fact of the adjournment to the assessce either a notice under 
section 23 (2), or a requisition within the meaning of section 63, of the 
Act??? 

To understand precisely the nature of this question, it 


is necessary to look at the circumstances out of which it arose. 


The assessee made his return on 19th June, 1928, and on 
22nd September a notice under sections 23 (2) and 22 (4) was 
issued to him requiring him to produce his accounts on 4th 
October. On 3rd October he sent a telegram pleading a pri- 
vate engagement and asking for an adjournment for two 
weeks. If this has been granted in full it would have entailed 
a postponement of the hearing until 18th October. The In- 
come-tax Officer: did not grant it in full, but he did adjourn 
the case uftil the 12th. This he intimated to the assessee by 
means of a postcard despatched on the 4th. The assessee did 
not appear or cause the production of his accounts on the 12th, 
and ‘since he had thereby failed to comply with the terms of the 
notice the Income-tax Officer, under section 23 (4), made the 
assessment to the, best of his judgment. 

The argument addressed to us upon these facts by Mr. 
T. R. Venkatarama Sastri may be set forth as it stands in the 
Commissioner’s letter of reference: . 

(1) That the postcard communicating the grant of the 
adjournment should itself be taken to be the notice under sec- 
tion 23 (2); the fact that the original notice was under section 
22 (4) as well as under sect’on 23 (2) may for the moment be 


ignored: as default in compliance with notice under either en- 


tails assessment under section 23 (4). 
(2) That it should therefore have been served on the 
petitioner by registered post, and 
(3) That as the postcard was not sent by registered post 
there was no. valid service of notice to justify an assessmertt 
under section 23 (4). 
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It might reasonably have been inferred, from the language 
of the question, that the power of the Income-tax Officer to 
grant an adjournment was to be presumed; but in fact this line 
of reasoning is founded upon a den‘al that he has, at least in 


circumstances such as the present, any such power. Not having 


it, it is said that h's only course, when he desires to intimate to 
an assessee a change of~date of hearing, is to issue a second 


notice in terms of the first (save as regards date), in accord- 


ance with the theory that the first notice becomes null and void 
so soon as the original date of hearing is past. Accordingly 
unless the postcard in the present- case can be regarded asa. 
notice under section 23 (2)—-which- it clearly is not—the 
assessee received no such notice as he was obliged to comply 
with. It is sought to qualify the rigidity óf this doctrine by 
the application of the theory of waiver. If the assessee allows 
his case to be adjourned to an agreed date, he cannot after- 
wards be heard to contend that he received no valid notice for 
that date. 

I can discover no sufficient ground for denying to an In- 
come-tax Officer the power of adjournment independently of 
the doctrine of waiver. Section 23 .(3) appears to contem- 


. plate it when it says, ‘On the day specified in the notice issued ~ 


under sub-section (2), or as soon afterwards as may be,’ and 
I can find no justification for restricting the latte? words to 
any particular stage of the inquiry. It may be that the mode 
of expression used in section 23 (3) is not so fully proof 
against criticism as the language, for instance, of section 31 (1) 


relating to appeals, where it is said that the Assistant Com- 


missioner “may from to time adjourn the hearing’. . But if 
the Income-tax Officer, as is suggested, has no option but to 
hear the case ‘on the day specified in the notice’, failure to do 
so rendering the notice inoperative, the words ‘as soon 


after as may -bẹ afe irreconcilable with the intention of the 


Act.. ; 


Apart from the presence of these words, I think that the 
power of an officer entrusted with Wn enquiry to adjourn his. 
proceedings, as Occasion requires, is so necessary, convenient 
and universally conceded that, unless it is expressly withheld 
by statute or. rule having the force of law, it must be taken to 
vest m him. It, is not possible to regard a question of this 
kind apart from considerations of practical expediency in its 
felation to the transaction of public business: and it seems 
scarcely credible that the legislature, which may be supposed to 


A 
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have kept such considerations in view, would have intended to F. B. 

place this constraint upon an executive officer in the disposal of The 
his work. Commissioner 
of Income- 

i Tax, Mad 
Accepting then that a hearing under S. 23 (3) may be ad- 7,77 


journed, it follows that no second notice under S. 23 (2): 168 ae 
the adjourned date was required by law; and this in effect ie 
answers the first part of the question. Mr. Venkatarama Sastri Curgenven, J. 
based his case entirely upon this position, but the question put 

to us also inquires whether the letter or telegram replying to 

the application for‘adjournment is a requisition within the mean- 


ing of S. 63 of the Act. Under S. 63 (1) 


“A notice or requisition under this Act may be served on the person 
therein named either by post or, as if it were a summons issued by a 
Court, under the Code of Civil Procedure, 1908.” 


Under S. 27 of the General Clauses Act if such a document 
is sent by post, it must be registered. The question is whether, 
in the circumstances stated, an unregistered communication will 
suffice. i 


So far as the express terins of the Income-tax Act go, there 
is no provision either for the manner in which an application for 
an adjournment should be made, or for the manner in which it 
should be replied to. It cannot therefore be said that any reply 
sent is a “notice or requisition under the Act” in the sense that 
the notice prescribed by S. 23 (2) is “a notice under the Act,” 
t.e., such as the Act requires to be served upon an ‘assessee. 

_Accordingly, no statutory obligation lay upon the *Income-tax 
Officer to issue any reply. He could have proceeded—it is 
not denied—to dispose of the case on the 4th October under 
5. 23 (4). If he decided to put off disposing of it until the 
12th it was open to him to do so. But, even so, I cannot dis- 
cover that the assessee had any legal right to a communication 
apprising him of the fact. It is not the practice, much less a 
rule of procedure, even in a Court of Justice that an adjourn- 

ment date is so intimated to an absent party. No doubt if a 
party chooses to apply, in person or by representatéve, at the 
Court or Office he can learn what orders have been passed. 
But he-cannot insist upon a telegram or a letter by post, any 
more than he can insist upon a letter by special méssenger. ° 
Accordingly I think that the postcard sent to the assessee in 
this case was not dictated by the terms of the statute but was 
merely an acteof consideration and supererogation, the omis-. 
sion of which would have entailed no legal consequence. Upon 
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this view it cannot be held that it amounted to a “requisition 
under the Act.” 


I reach this conclusion with the less hesitation because I 
cannot avoid the apprehension that if it were necessary to hold 
that the reply to a postal application for an adjournment must 
be by registered post a quite natural consequence would 
be a refusal on the part of Income-tax Officers to entertain any 
such applications to the detriment rather of the assessee than of 
the officer. Something has been said in the course of the argu- 
ments about the requirements of natural justice, as applied to the 
proceedings of public officers and upon this topic the observations 
of Lord Haldane, L.C., and of Lord Shaw of Dunfermline in 
Local Government Board v. Arlidgel are not inapposite. 1 guote 
from the latter’s judgment: 

‘(The words ‘natural justice’ occur in arguments and sometimes in 
judicial pronouncements in such cases. My Lords, when a central admi- 
nistrative board deals with an appeal ‘from a local authority it must do 
its best to act justly, and to reach just end by just means. If a statute 
prescribes the means it must employ them. If it is left without express 
guidance it must still act honestly and by honest means. In regard to 
these certain ways and methods of judicial procedure may very likely be 
imitated; and lawyer-like methods may find especial favour from law- 
yers. But that the judiciary should presume to impose its own methods on 
administrative and exécutive officers is a usurpation. And the assump- 
tion that the methods of natural justice are ex necessitate those of Courts 
of Justice is wholly unfounded.’’ 

Where an executive officer, or a department Ge Govern- 
ment, supplements the procedure laid down by statute, the prin- 
PE formulated in this quotation afford a test whether the 
supplementary procedure is in accordance with natural justice 
and will not be interfered with. I think that the procedure in 
the present case answers to this test. 


I would answer both the branches of the question put to us 
in the negative. The petitioner will pay the Commissioner’s 
costs. Advocate’s fee, Rs. 250. 


Pakenham Walsh, J—This is a question referred by the 
Income-tag Commissioner under the following circumstances: 
The assessee submitted on 19th June, 1928, a return of his 
income. On 22nd September, 1928, the Income-tax Officer 
served on him a notice under sections 23 (2) and 22 (4) of the 
Act calling upon him to produce on 4th October, 1928, certain 
accounts and the evidence he wished to rely on in support of 
his return. On 3rd October, 1928, the assessee sent the following. 
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‘telegram to the Income-tax Officer: “To-morrow my family Puja 


at Palani. Praying adjournment for two weeks.” The Income- 


tax Officer gave an adjournment till 12th October, 1928, send- 


ing the intimation by ordinary post. The assessee-did not 


appear on 12th October, 1928 and the Income-tax Officer made 
the assessment to the best of his judgment under S. 23 (4). 
The assessee then moved the Incomie-tax Officer under S. 27 of 
the Act to cancel the assessment. He alleged that he returned 
with his family to his house only on 16th October, 1928, when 
he found the postcard there intimating the adjournment to 12th 
October, 1928. In the course of the enquiry it was admitted that 
‘the assessee had not left any address at the office, nor made any 
arrangements to acquaint himself with any orders that the In- 
come-tax Officer might pass on his telegram for adjournment. 
The postcard had been admittedly delivered at the assessee’s 
usual address and in good time to acquaint him with the adjourn- 
ment. The Income-tax Officer held that the assessee had placed 
himself out of communication by his own default and declined 
to re-open the assessment. An appeal against this decision to 
the Assistant Commissioner proved unsuccessful. The assessee 
then argued before the Commissioner 


(1) that the postcard communicating the grant of ad- 
journment should itself be taken to be a notice under S. 23 (2), 


(AN that it should therefore be served on the assessee 
by registered post, and 


(3) that as the postcard was not sent by registered post 
there was no valid service of the notice to justify an assessment 
under section 23 (4). 


The Commissioner has accordingly referred the tollowing 
question to the High Court: ‘ 


“Where an assessee applies for adjournment by post or by telegram 
of an enquiry in respect of which he has been required by a notice under 
section 23 (2) to produce evidence and the Income-tax Officer grants an 
adjournment, is the letter (or the telegram, where it is a telegram) inti- 
‘mating the fact of the adjournment to the assessec either a notice under 
section 23 (2), or a requisition within the meaning of section 63, of the Act?” 


Section 63 (1) reads: 


‘fA notice or requisition under the Act may be served on the person 
therein named either by post, or, as if it were a summons issued by a 
Court, under the Code of Civil Procedure’ 1908. ’? 


+ ye! 


It is not denied that if this was a notice or a requisition 
under the Act it must be sent-by registered post and if it were 
at the same time a notice under 5. 23 (2) and not so sent, the 
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Income-tax Officer could not, in default of the assessee’s appear- 
ance, proceed to make an assessment to the best of his judgment 
under S. 23 (4). The second question as propounded becomes 
unnecessary if the fact is answered in the negative. It is clear 
that a notice under S. 23 (2) is necessarily also a requisition 
since the party is either required to attend in person or to pro- 
duce his books or, as the notice form shows, to do both. 


If a notice or requis‘tion is issued under any other section, 
then though it may be necessary under the terms of section. 63 
to send it by registered post, the failure to do so would not affect 
the power of the Income-tax Officer to act under S. 23 (4). 
1 take it, therefore, specially reading it with the arguments of 
the assessee set out by the Commissioner as the basis of his 
question, that the question before us réally is this: 


“Where an assessee applies for adjournment by post or telegram of 
an enquiry in respect of which he has been required by a notice under 
section 23 (2) to produce evidence and the Income-tax Officer grants an 


-adjournment, is the letter (or the telegram, where it is a telegram) in- 


timating the fact of the adjournment to the assessce either a notice or a 


‘requisition under section 23 (2)??? 


If it is held to be so, it will of course attract the terms of 
S. 63 (1) and if it is not so, while it might still attract the 
terms of section 63 (1), it would be no ground for objecting 
to an assessment under S. 23 (4) in default of the assessee’s 
appearance on the adjourned date, that the terms ofeS. 63 had 
not been complied with. The argument of the learned Advocate 


is briefly this: If on the day appointed for the enquiry the 


assessee is absent or fails to comply with all the terms of the 
notice issued under S. 23 (2), the Income-tax Officer must at 
once proceed to assess him under S. 23 (4), or if he does not 
do so, but intimates to him a fresh date of hearing he must issue 
him a fresh notice under S. 23 (2). In fact he would go so 
far as to deny the Income- tax Officer any inherent power of 
adjournment in cases where the assessee fails to appear even 
though the assessee should have asked for such adjournment 
himself (unless he complies with the date asked for by the 
assessee) and would read that part of section 23 which runs 


“On the day specified in the notice issued under sub-section (2), or as 
soon afterwards as may be, the Income-tax Officer, after hearing such 
evidence as such person may produce . . . . shall, by an order in writing, 
assess the total income of the assessee.’’ 


as if: the words ran 


On the day specified in the notice issued under suk-section (2) or, 
provided the assessee has appeared in compliance with the terms of the 
>? ete. < 
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Now it would require very strohg reasons to read into a 
section words like these wh ch are not there and which deny to 
the ‘Income-tax Officer a very ordinary. and necessary power 
of granting adjournment even though the assessee may not have 
appeared or complied with the notice under section 23 (2). 
To support this contention he argues that in S. 23 (4) there is 
no allusion to any adjourned date. Apart from that being a 
very slight ground to read into section 23 (3) words which are 
not there, it has been po'nted out for the Crown that S. 23 (4) 
read with section 22 (2) shows clearly that the penalty of an 
assessment under section 23 (4) (which for the sake of con- 
venience, though not quite accurately, may be called a random 
assessment) need not necessarily be imposed the moment the 
defaultis committed. One of the defaults entailing a random 
assessment under section 23 (4) is failure to make a return under 
sub-section (1) of S. 22, but sub-section (3) of section 22 pro- 
vides that if the assessee having failed to submit a return or 
having found an omission or error in his return furnishes a 
return or a revised return, as the case may be, at any time be- 
fore the assessment is made, any return so made shall be deem- 
ed to be a return made in due time under th’s section. Hence 
though S. 23 (4) does not mention any adjourned date, sec- 
tion 23 (2) lays down that there is a locus penitentiae right up 
to the timg when the actual assessment is made. No argument 
therefore can be drawn from the wording of S. 23 (4) to sup- 
port the introduction of such words under section 23 (3) as 
would deprive the Income-tax Officer of the power, of granting 
an adj journment in case the assessee had not complied with the 
terms of the order under section 23 (2). The argument in 
the circumstances of the present case implies a further fallacy. 
The Income-tax Officer having granted an adjournment there 
was no default by the assessee on 4th October, 1928, when he 
did not appear. The Income-tax Officer could not therefore 
on any fair or judicial principle of procedure have visited him 
with the penalty of an assessment under S. 23 (4) for his non- 
appearance on that date. If that is so, where was the point 
at which the Income-tax Officer had to start proceedings all 
over again under S. 23 (2)? Obviously this occasion. could 
not, on the argument, have arisen till the assessee absented him- 
self on 12th October, 1928, but the basis of the learned Advo- 
cate’s argument is that the notice intimating the adjournment to 
the 18th Octeber was the fresh notice under S. 23 (2): which 
required registration. It may be thought that to deny. the 
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Income-tax Officer a power of adjournment in cases where the 
assessee is absent and even though the letter asks for it, is going 
further than is necessary to prove the assessee’s contention in 
this-reference, but I think the learned Advocate is quite correct 
in arguing for this extreme position and that it is really essen- 


tial to his plea, for otherwise the obvious answer that there is 


no necessity at all for the Income-tax Officer to send any reply 
to a letter or telegram asking for adjournment is almost fatal 
to his case. It has not and cannot be contended that any such 
duty of reply is cast on the Income-tax Officer, nor can it be 
denied that if he has a power of adjournment he may: whether 
to suit his own convenience or that of the assessee simply write 
on the file “adjourned to such and such a date,” or post it on 
the.board (if such a board is kept). Such an endorsement on 
the file or notice on the board he is not bound to communicate 
to the assessee if the latter is absent. It is for the assessee to 
bestir himself and make enquiries or to look on the notice board 
or elsewhere. If this is so, and it cannot, I consider, be con- 
troverted, then the Income-tax Officer is neither bound to pro- 
ceed ‘under S. 23 (4) on the original date of hearing. nor to 
begin matters all over again by fresh notice under J 23- (2) 
so that really the two arguments that he has no power of ad- 
journment if the assessee does not appear and the corollary 
that he must either act at once under S. 23 (4) or begin with a 
fresh notice under’ S. 23 (2) are absolutely essential to estab- 
lish the contention that a notice of adjournment is a notice 
under section 23 (2). I consider that .the assessee 
has failed to make out either of these preliminary 
contentions. In my view and for the determination of the case 
it is not material to decide whether a notice or a requisition, if 
it 15- not one under S. 23 (2), has to be registered. By the 
terms of S. 63 if the notice is one under the Act it clearly must 
be-registered, but if it is not a notice under S. 23 (2) the failure 
to do so will not make an assessment under S. 23 (4) invalid. 
That is why that part of the reference question which asks 
whether thesletter in this case is a requisition under S. 63 has no 
bearing on the matter before us if the answer to the first ques- 
tion be in the negative. It raises a question with which we are 
not concerned. If I had to decide it I should say that it is not 
a notice under the Act at all. Again on the abstract and aca- 
demic question whether a notice of adjournment made on the. 
request of the assessee is a mere notice, or is alsœa requisition 
(which question really does not arise in this case) I do not 


— M 
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feel bound to give an answer, once it is found that it is not a Pa 
notice or requisition under S. 23 (2). If I had to express an The 
opin on I should say that it must necessarily be a notice (by a 


which I take it is meant an intimation which brings something Tax, Madras 
to somebody’s notice). I doubt that it is a requisition because 4 





Perianna ; 
a party is supposed by the original summons or notice to go on Pillai, 
appearing till his case is finished, whether this is explicitly so pai enham 
stated in the original summons or not. Any other construc- Walsh, J. 


tion would mean that the assessee would have complied with 
the original summons in this case if he had merely gone to the 
office on the day in question, flung his books down before the 
Income-tax Officer and walked off. The words “attend at my 
office” must surely mean more than this and must mean “attend 
for as long as I shall require you on that day and also attend in 
the same way on subsequent dates to which the case may be 
adjourned.” But in fact nothing turns here on whether the ` 
postcard was a notice or a reguis'tion or a notice plus a requi- 
sition. If it was any.of these things and was issued under 
S. 23 (2), then the assessee’s contention is correct. If it was 
not issued under S. 23 (2), it does not affect the question of 
the right of the officer in case of default to proceed under 
S. 23 (4). Again I do not feel myself bound to deal with a 
case where an assessee attends on the due date and finds that the 
Income-tax Officer is not sitting and has fixed no date of adjourn- 
ment. Such conduct by the Income-tax Officer would, unless 
unavoidable, be a clear dereliction of h's duties. I am rather in- 
clined to think that if there were such a dereliction orif by “force 
majeure,” say a sudden accident to the Income-tax Officer which 
incapacitated him from giving directions, or his sudden death, 
the enquiry were left in the air on the day fixed for it, it might 
very well be that proceedings would have to begin all over 
again. The Act does not expressly provide for any such break 
im the enquiry. A question of this sèrt may be decided when 
and if it arises. It is not before us to decide. Although the 
contention in the present case is purely one of law, it is quite 
clear that if the assessee’s argument is accepted *that every 
notice of an adjourned date, even if made at the petitioner’s 
request (if it is not the date required by the petitioner), heces- 
sitates a fresh registered notice under S. 23 (2), the result will : 
simply be in practice that all such adjournments will be refused 
and the assessment will be decided under section 23 (4) forth- 
with. That will work as a great hardship to assessees. Tre 
grant of an adjournment is a concession. It was argued that 
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it is no concess’on if the date asked for- by the assessee is not 
granted. I dissent entirely from this view. The request for 
an'adjournment in these cases implies prima facie a request that 
the right to make an assessment under S. 23 (4) shall not be 
exercised. The-mere granting of this is a great concession. 
Then the petitioner’s wishes as regards the adjourned date are 
met pattly though: not in full. Let us suppose- a telegram or 
letter for adjournment received as in this case either on the 
day before the hearing or on the date of hearing. The Income- 
tax Officer is not able to adjourn the enquiry for as long as 
the assessee wishes. He can grant; an adjournment to the next 
day or the day after, hut a registered letter, even if posted at 
once, cannot reach the assessee in time. In such cases on the 
contention raised he must refuse even the shorter adjournment 
which he was prepared to grant, or else start proceedings all 
over again. It is also quite clear if the petitioner’s contention 
is correct that the registered notice of adjournment must not 
only intimate the adjourned date but an entirely fresh list of 
the other documents or evidence required (admittedly joint 
notices under sections 22 (4) and 23 (2) are legal and the 
notice in this case is such). If the Income-tax Officer does 
not take all this trouble, it will not be a valid notice. The facts 
in the present case make this clear. The assessee must and 
does contend that even if he had got and read the postcard in 
t'me to attend the hearing on the 12th, he would not haye been 
bound to attend it as the notice was not registered. So that 
éven knowledge gained from a notice to him by the Court it- 
self would not make the notice a valid one. It follows there- 
fore that a mere reference in a fresh registered notice to the 
evidence required in a previous notice can and will be equally 
‘mpugned as not constituting a valid notice of what evidence 
the assessee is required to produce. Ex Aypothesi an entirely 
fresh proceeding under $. 23 (2) has been started and the 
terms of S. 23 (2) must be complied with fully and literally. 
This will certainly not be an inducement to the Income-tax 
Officers to $pend trouble, time and money in granting requests by 
post or wire for adjournments which they are admittedly not 
bound to notice or answer at all. A decision in In the matter of 
Messrs. Lachhman Das Narain Dast has been referred to by the 
learned Advocate for the assessee. I do not think it has any bear- 
ing on this case. It was held there that if the Income-tax Officer 
during an enquiry under S. 23 (2) required more evidence he can 
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call for it, and it might be advisable to do so by a fresh notice 
under S. 23 (2). Now it is clear that such notice would be 
only one supplementary to the one already sent and it need not 
contain the particulars already given in the previous notice. To 
hold that a supplementary notice can be sent under sub-sec- 
tion (2) when the Income-tax Officer requires fresh evidence 
is a very different proposition from holding that a notice, which 
the Income-tax Officer-need not send at all, intimating an adjourn- 
ment made on a letter or telegram by the assessee asking for 
it, is a fresh notice or even a supplementary notice under sec- 
tion 23 (2). I would answer the question (in the form in 
which I understand itis really intended to be put) thus: That 
where an assessee applies for adjournment by post or telegram 
of an enquiry in respect of which he has been required by a 
notice under section 23 (2) to produce evidence and the Income- 
tax Officer, grants an adjournment, the letter (or the telegram, 
where it is a telegram) intimating the fact of the adjournment 
to the assessee is neither a notice nor a requisition under sec- 
tion 23 (2) and does not affect the power of the Income-tax 
Officer to assess under section 23 (4) if the assessee fails to 
appear on the date of adjournment or commits any of the other 
defaults rendering him liable to be assessed under that section. 
If an answer has to be given to the second part of the 
question referred to us I would answer it also in the negative. 
Kumaraswami Sastra, J.—I have had the advantage of 
reading the judgment of my learned brothers I agree with 
them that the answer should be in the negative and have nothing 
useful to add. The poumoner will pay Rs. 250 vakil’s fee to 
Commissioner. 
N.S. Reference answered in the negative. 
[FULL BENCH.]. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
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iion to raise the rate of tax—Income-tax Officer, if bound to re-open the 
whole assessment and rc-assess the tncome—Scope of the enquiry. 

When an Income-tax Officer takes action under section 34 of the 
Indian Income-tax Act for the purpose of raising the rate of tax on the 
ground that the rate originally fixed was too low he is not bound to re-open 


the whole assessment and re-assess the income, that is, to determine afresh 
the correct taxable income of the assessee, and the enquiry need not go 


beyond the facts on which the raising of the rate depends. 


Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— 


1, I have the honour to refer the following case for the deci- 
sion of the Honcurable the Judges of the High Court under section 
66 (3) of the Indian Income-tax Act (XI of 1922). 

2. The petitioner is a Nattukoitai Chetti residing at Pudu- 
vayal in the Ramnad District within the jurisdiction of the In- 
come- tax Officer, 1 Cirele, Karaikudi. He owns house property 
in his village, where he also carries on a business in money-lend- 


‘ing but the greater part of his income is derived from two firms 


in Burma in each of which he is a partner. 


2 


3. For the assessment of the year, 1926-27, he made a re- 
turn of income in which he stated that he was a partner in the 
two firms mentioned above and that he had no other income. 
When he appeared in response to a notice under section 23 (2) 
of the Act he admitted to the Income-tax:-Officer that he had in- 
come from investments in Chetti firms in Burma and from moneys 
lent out at Puduvayal and that he had no accounts or other evi- 
dence to prove the amount of such income. The Incdime-tax Offi- 
cer therefore acting to the best of his judgment estimated the 


" petitioner's | income from money-lending at Rs. 10,000. The part- 


nerships were being assessed separately in Burma and the peti- 
tioner’s share of income from them had to be taken into account 
under section 16 for purposes of determining the rate at which tax 
had to be recovered on the income by the Income-tax Officer. 
The Income-tax Officer had at that time no information before 
him as to the amount of such income and, as is usual in such cases, 
he adopted an estimate iw respect of that income “subject to com- 
munication from the Income-tax Officers concerned”. The income 
from property was determined to be Rs. 125 and assessment was 
finally mage as follows :— 


Rs. ku 
(a) Property l = s $e 125 
(b) Business: , 
(1) Local money- Jaaa of 10,000 
(2) Income, from partnerships (esti- 
mated) in = 18,000 28,000 


Total income `.. 28,1 25 
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Rs. 
Deduct income from partnerships (taxed l 
elsewhere) 18,000 
Taxable income 10,125 





Tas at 1 anna in the rupee is Rs.-632-13-0. A copy of the 
order of the Income-tax Officer is filed marked Exhibit A. 


4. This assessment was made in June, 1926. The petitioner ~ 


did not appeal against the assessment and the tax was paid on-the 
10th August, 1926. In September, 1926, the Income-tax: Officer 
was informed by the Income-tax Officer, Henzada (Burma), that 
the petitioner’s income as a member of the partnership assessed 
there was Rs. 16,453. In January, 1927, he was similarly inform- 
ed by the Income-tax Officer, Yamethin, that the petitioner’s share of 
the income of the partnership assessed at Pyawbwe was Ks. 15,808. 
Substituting these figures for the estimate of Rs. 18,000 adopted 
in the original assessment the Income-tax Officer found that the 
appropriate rate of tax was 18 pies (and not I anna‘ in the rupee 
as was assumed in the original assessment). He” accordingly 
issued a notice under section 34 of the Income-tax. Act requiring 
the petitioner to show cause why tax shculd not be levied at 18 
pies in the rupee on the taxable income of Rs. 10, 125. A copy 
of this notice is filed marked Exhibit B. 


5.: In reply to this notice the petitioner put- in a return of 


income showing the: following figures :— . aS, 
; Rs. R. 
(a) Property i X 125 
(b) (1) Share. of income from the -° 
<- M.R.P.L.P. Firm, Henzada 16,453 
aan Share of income from the - ; 
EK SPL, Firm, Pyawbwe 15,808 
——— 32,261 
(2) ETTE T, investments, - 
Interest received ` `e 2,052 
Interest due n ET - 158 
- Total 35196 





6. Since the only question raised in the -notice under Section 
34 was as to the amount of the income from the Burma partner- 
ship (Item (b) (1) above) and since the petitioner had accepted the 
Income-tax Officer’s figures in respect of this item the Income-tax 
Officer purporting to act under S. 23 (1) read with S. 34 of the 
Income-tax Att at once made the assessment as proposed and 
levied additional tax. _ This was done on the 16th March, 1927,. ` 
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7.. The petitioner appealed to the Assistant Commissioner 
against the Income-tax Officer’s decision under section 34, but the 
appeal was unsuccessful. A copy of the order of the Assistant 
Commissioner is appended marked Exhibit C. 

8. He thereupon put in a petition under section 66 (2) re- 
quiring me to state a case to the High Court which was dismissed 
by my order dated 26th July, 1927—a copy of which is filed marked 
Exhibit D. 

9,..On a petition preferred to the High Court meee section 


667(3) the High Court.has directed me by its order, dated 13th 


December, 1928, to state a case and refer the following question :— 


“When an Income-tax Officer takes action under section 34 of the 
Income-tax Act for the purpose of raising the rate of tax on the ground 
that the rate originally fixed was too low, is not the Income-tax Officer 
hound to re-assess the income, t.e., to determine afresh the correct taxable 
iricome.of the assessee?’’ 


10. In order to realise the precise scope of the question it 
is- necessary. to remember. what the petitioner wants to. secure. 
His income from sources other than partfierships, t.e., his tax- 
able income, had been fixed in June, 1926, and it included a sum 
of Rs. 10,000 at which his income from miscellaneous investments: 
had ‘been ‘estimated he ‘himself having declared that he maintained 
no accounts in respect of this source of income. . He did not appeal 
against. that figure,- but acquiesced in the assessment and -paid 


the tax. He apparently . thought later: that the figure was too 
“high and. considered that the issue of a notice under section 34 


furnishéd:.a suitable opportunity to him to agitate forea: revision 
of that figure. He accordingly came forward at that time with 
an offer to,prove the amount of such income by. the production 
of his headquarters accounts—accounts the existence of which he 
had totally denied at the.time of the assessment but which he now 
said he had not produced in past “owing to sheer ignorance,” 


il; -Section 34 of the. Income-tax Act enacts: 

. “Tf for any reason income, profits or gains chargeable to income- 
tax has escaped assessment in any. year or has been- assessed at too low 
a- rate, the Income-tax Officer may . .-. . proceed to assess or re-assess 
‘stich income, profits or gains.? ®- 

The object ‘of section 34 is to enable an Income-tax Officer 
to impose further tax in either, or both of the following ways, vis., 
(1) to make a charge on income, profits and gains which being 
chargeable to income-tax have escaped charge, and (2) to meke 
an: additional :charge on income which having already been charged 
to:income-tax has. been charged-at too low a-irate. The proceed- 
ings in this.case were started for the purpose of the latter. The 
petitioner's income determined by the Income-tax Officer in June, 
1926, consisted, as shown in paragraph 3 above, of (a) a stim 
of Rs. 10,125 on which.tax was recoverable direct from-the- peti- 
tioner, and (b) a sum of-Rs. 18,000 on which tax recovered else- 


- ya 
kan 
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-where (te. in-the hands of the firms from which the income was 
received). and ‘which came into account merely for purposes of 
determining the rate. at which ‘income-tax was to be.deducted on 
ithe - first. sum. What the Income-tax Officer WA to. do 
under the Provisions | of section 34 was— : 

l (a) to enhance the assessment of the enea income 
from partnerships by raising it from Rs. 18,000 to Rs. 32,261, in 
order that he might be able 

(b) to re-assess the taxable income.of Rs. 10, 125 at a 
higher rate, vis., at 18 pies per rupee, as against the rate of 12 
pies per rupee originally adopted. He did not purport to do any- 
‘thing more. The petitioner does not object to the Income-tax 
- Officer’ s action in enhancing the income from partnerships.. Nor 
"apparently does he dispute the Income-tax Officer’s right to re- 
cover tax at the higher rate on the taxable income. What he does 
object to is to the Income-tax Officer’s declining to determirie 
‘afresh the amount of the ‘taxable income (i.e. the income of 
Rs. 10 125) in such a manner as to reduce it to a lower figure. In 
my ‘opinion’ section 34 does not authorise the Parole tax Officer 
to modify it in this manner. 


12. I would therefore answer the aS oe Prana GU aa 
in the. negative. 

R. Kesava Aiyangar for petitioner. 

M. Patanjali Sastri for the Commissioner of Income-tax. 

The judgment of the Court was delivered by 


Kumaraswami Sastri, J—The question we are asked to 
answer is: 


“When an Incomie-tax Officer takes action under s@ction 34 of the 
‘Income-tax Act for: the purpose of raising the rate of tax on the ground 
“that the rate originally fixed was too low, is not the. Income-tax, Officer 
bound to re-assess the income- that is, to determine afresh the correct 
‘taxable income of the assêssee?” : 

Section 34 refers to income escaping assessment and 
it provides that in such -cases—it may either be that the 
income has escaped assessment or has been assessed at too low 
a rate—the Income-tax Officer may serve on the person liable to 
pay tax on such income, profits or gains, or, in the case of a 
company, on the principal officer thereof, a notice containing 
all or any of the requirements which may be included under 
‘sub-section: (2) of, section 22 and may proceed to assess or 
-re-assess stich income, profits or gains, and, that. the provisions 
of this Act shall, as far as possible, apply accordingly as if 
the notice were a notice issued under that sub-section. Then 
there is a pfoviso that-the tax shall be charged at the rate’ at 
which it would have been charged had the income, profits or 
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gains not escaped assessment or full assessment as the case 
may he. It is argued for the pet ‘tioner that under section 34, 
where the rate at which the tax is levied is sought to be raised, 
the Income-tax Officer is bound to begin proceedings again as 
regards assessment and in fact ee as if there is an in- 
quiry. in respect not only of the portion which has escaped as- 
sessment but of all the other items also, and reference is made 
to sections 14 and 16. It is argued that, when there are vari- 


` 1 . || . . . 
ous heads under which a person returns. his income, if in res- 


pect of one of those heads, owing to an omission or under- 
estimation, he has been taxed at a certain rate which is subse- 
quently found to be incorrect and notice is given to him under 
section 34, the Income-tax Officer is not to tonfine himself to 
that portion which has escaped assessment, but he is to begin 
again as if the notice sent was a first notice sent to the as- 
sessee to return his income. We do not think that section 34 
requires any such thing to be done. Section 34 refers to a 
specific case, namely, the case where an income. chargeable to 
income-tax has escaped assessment or has been assessed at too 
low a rate.’ It may escape asséssment leaving the rate unchang- 
ed, in which case it jis only the amount of the assessment that 
will have to be raised owing to the rise in the taxable income 
or it may escape assessment in such a way that, if rectified, it 
would take the income beyond a certain rate; for example, it 

may give the figure to be over Rs. 40,000 in which case it will 
be assessed at 0-1-6 instead of 0-1-0 and the rate will therefore 
be higher. © Where the rate is in question, the enquiry need not, 
under section 34, go beyond the facts on which the raising of 
the rate depends. When the assessee is given notice to show 
cause why the tax should not be raised because of an item 


“having escaped assessment, he is entitled to show that, as a 


matter of fact, there has been no omission and ‘that the origi- 
nal rate is correct. We fo not think that section 34 requires 
the whole thing to be re-opened and every item under which 
income-tax is charged to be considered afresh and a fresh 


assessment levied. In one sense, of course, he must fix the tax- 


able income to enable him to fix the rate, but he is not -bound 
to re-Open the items which are not in question or which have 
become final, and start proceedings again. “We think he is only 


bound to confine himself to the particular item which has oo 


omitted. 


Our answer will therefore be that, in a case where the rate 
is sought to be raised under section 34 of the Income-tax -Act, 
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an Income-tax Officer is not bound to determine afresh the 
correct taxable income of the assessee. The petitioner will pay 
Rs..250 the costs allowable. - 


N.S. 


Question atswered in the negative. 
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_ Indian Divorce Act, (IV of 1869), Ss. 3 (5) and 37—Ahmony fixed -by 
Court as payable to wife—Power of Court to enhance the amount—Power of 
Court to order payment of maintenance allowance to sons who are not minors 
—Provision for sach sons by adding the cost of their maintenance to the 
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Section 37 of the Indian Divorce Act gives power to the Court to 
enhance the alimony which a husband has been ordered under the section 
fo pay to a Wife judicially separated from him. ; 

A Court,has no power under the Indian Divorce Act to order a father 
to. pay maintenance allowance to his sons who are not minors as defined in 
that Act, and cannot provide for such sons by adding: the cost .of their 
maintenance and education temporarily to the alimony of their mother. 

In an appeal preferred by the husband against the order of the 
District Court fixing the amount of alimony payable to the wife under the 
Indian Divorce Act, the High Court has power under O. 41, R. 33 of the 
Civil Procedure Code to increase the amount of the alimony, though the 
wife has not preferred a separate appeal or a memorandum of objections 
against the District Judge’s order. Wa 

Necessity for amendment of S. 3, clause (5) of the Indian Divorce 
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Appeal against the decree of the District Court of- East 
Tanjore at Negapatam in O.P. No. 44 of 1926, dated the 8th 


day of March, 1927. | ° vos 
`T. V. Muthukrisima Aiyar and N. Muthuswami Aiyar for 
appellant. = AN 


Vere Mocket, K. V. Ramachandra Atyar; M. A. T. Coelho 
and C. M. J. Ernest for respondent. Ja oi 
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a ~The Ga delivered the following 


| JUDGMENTS, Reilly, J—In 1921. the pengan in: i s, 


To 169 of 1927 obtained a decree under the Indian Divorce 


Act of judicial separation from her husband, the appellant. 


“The‘htisband-was then ordered to pay Rs. 120 a month to the 


wife for her own maintenance and Rs. 30 a month to her for 
the maintenance of each of their four children. In O.P. No. 44 


“of 1926. on the District Judge’s file the wife prayed that the 
„amount to be paid for her maintenance by the husband should be 


increased to Rs. 260 a month, and in O.P. No. 43 of 1926 the 
children applied for an increase of the maintenance allowances to 
be paid by their father for them to Rs. 300 a month in all, The 
District Judge disposed of both petitions in one judg- 


“miént He found that the children were no longer minors under 
“the Indian Divorce Act and that therefore their father could 


‘not be ordered to pay maintenance allowances for them under 


-section. 42 of the Act. ` But he made an order raising the alimony 


to-bé paid to the wife to Rs. 310 a month, including in his calcu- 


lation amounts required for the maintenance and education of 
‘the..children and Rs. 160 a month for the wife: herself. The 


husband appeals in A.S. No. 169 of 1927 ‘against the District 


¿Judges order so far as it relates to the wife herself and in A.S. 
“No. 201 of 1927 so far as it rélates to the children. 


, Mr. Muthukrishna Aiyar for the husband costends first, 
re ‘the alimony for the wife having been originally fixed under 


“section 37 of the Act at Rs. 120 a KA the District Judge had 


no “power to raise its amount. Section 37 does not in express 
“words. provide any power to increase the alimony of a wife 
once fixed. Mr. Mocket for the wife replies that since 1907 


“that*power has been provided in England by the Statutes which 
“govern, the Probate and Divorce Division of the High Court 
in, such-matters and from 1866 to 1907 it was provided by the 


Statutory Rules and ReSulations of the Court for Divorce and 


` «Matrimonial Causes; and that power can be exercised by the 
:@ourt' in India because section 7 of the Indian Divorce Act 


provides that High Courts and District Courts shall act and 
give éhef on principles and rules which in the opinion of the 
said Courts are as nearly as may be conformable to the principles 
and, rules on which the Court for Divorce and Matrimonial 
Causes in England for the time being acts and gives relief. 
Mr...Mocket’s extreme contention that rules” in section 7 of 
the Indian Divorce Act means the Statutory Rutes in ‘force for 
the time being in England is in my opinion clearly untenable,’ 


~~ 
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If Statutory Rules in force in England were meant, there would | 


be no question of the Courts in this country acting on rüles ` 
which in their opinion were as nearly as may be conformable’ 
to those rules. The provision would have been either that” the 
statutory rules in force in England were to be observed in this 


country or that the rules to be made under section 62` of: the” 
Indian Divorce Act were to be as nearly as may be conformable._ 
to the statutory rules in force in England. | In my opinion the 


words “Principles and rules” in section 7 of the Indian Divorce 


Act mean principles and rules of law, of evidence, of interpre ` 
tation, of practice, and of procedure but not statutory prov ASIONS | 


nor statutory rules. The principles and rules to be applied are 
by the words of the section made subject to the provisions of 
the Act; they can never run counter to the Act. Mr. Mocket ’ 
suggests that they may fill up gaps left in the Act. But I, am 
inclined to agree with Mr. Muthukrishna Aiyar that they , can, 
neither cut down the provisions of the Act nor supply any. form, 
of relief not provided by the Act. However I do not think, it; 
necessary to discuss that question in any detail on this ‘occa. 
sion as the present case appears to me to turn on other considera-, 
tions. Mr. Muthukrishna Alyar 1 in the course of his argument, 
has also compared the provisions of the Indian Divorce Act with. 
the Statutes and the statutory rules in force in England irom time: 
to time singe 1857. Such a comparison is interesting. But i in: 
my Opinion it is neither useful nor permissible for the purpose. 
of interpreting the Indian Act unless the provisions of that; “Act, 
which are in question are of doubtful meaning. If the proyi-, 
sions ‘of the Indian Act are plain, we have no need, and in my. 
opinion we have no right,. to look outside the- Act for ‘its, 


interpretation. ee ae 


; The question here is whether the amount of alimony which: 
the husband has been ordered to pay monthly can be raised-by: 
the Court after it has once been fixed. The words of section 37° 
of the Indian Divorce Act are “in every such case’—that is on‘ 
any decree of judicial: separat'on obtained by the wife—"the- 
Court may make an order on the husband for payment to the: 
wife of such monthly or weekly sums for her maintenance ‘and: 
support as the Court may think reasonable.” There is a proviso: 
to that part ‘of the section which I will discuss. later. : But: in. 
itself, as that provision stands, and leaving out of consideration: 
any interpretation, judicial’ or otherwise; which has been .put 
on similar provisions elsewhere, does it mean that an order for) 
payment by the husband once made can never be varied, that 
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the amount to be paid can never be raised by the Court? Does 
it mean that one order only can be made in the wife’s favour? 
The Court is to fix the sum which it thinks reasonable. What 
is. reasonable to-day may be unreasonable a few years hence. 
Where the husband has property on which a gross sum or an 
annual income can be secured to the wife, the earlier part of 
the section provides for that being done. ‘The part of the sec- 
tion with which we are dealing appears to apply to other cases, 
where the husband has no such property, or no sufficient. pro- 
perty, but is earning or receiving an income, out of which he 
can properly be ordered to make payments to the wife. Such 
an income in very many cases will be variable. A husband who 
depends on his own earnings may be earning nothing at the 
time when his wife obtains a decree of judicial separation against 
him A year later he may have obtained a good appointment 
and be earning a large income. If the Court’s power is restricted 
to the time when the decree is made, in such a case it would not 
be reasonable to make any order for payment to the wife at all. 
Does this part of the section mean that in such a case the wife 
can never get an order for payment of alimony? If it is suggest- 
ed ‘that the Court can make an order for payment after the 


decrée but not necessarily at the time of the decree and then its 


power is exhausted, the result is hardly more reasonable. A 
husband may at the time when the first order is made be earn- 
ing a very small income, out of which he cannot malfe any pay- 
ment ‘sufficient for the maintenance of his wife, but later on he 
may be earning thousands a month. Does the section tie the hands 


‘of the Courf so as to prevent an order for the payment of proper 
alimony to the wife when it is obvious.that the husband can 
well afford it? When a Court is given power to make a con- 


tinuing order reasonable in the circumstances, by what principles 


of; intespretation can we say that that implies power to make 


only one order applicable to one set of circumstances,- which 


“can. never be varied, however gravely the circumstances may 
“-vary?.. And, when we remember the particular kind of circum- 


stances: to which. this part of the section applies, that is cases 
in which a proper provision cannot be made for the wife out 


of the property of the husband but can be made out of his 


income, .I see nothing in the words used to drive us to the 
conclusion, unr econ e in itself and not necessarily implied in 


‘the words, that the Court can do no more than make once and 


“ for all-a single order in favour of the wife and then its power 
“iS Spent. 
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Mr. Muthukrishna Aiyar has sought to: support'his inter- 
pretation of the section to that effect by comparing it with: sec- 


tion 42, which deals with orders regarding the minor cliildren 


of parents judicially separated and provides explicitly that such 
orders may be made “from time to time’. He would. have 


_ us regard it as of importance by contrast that there are no such 


words in the part of section 37 which I have been discussing. 
But section 42 deals with orders with respect to the custody, 


. maintenance and education of the children or for placing ‘them 


/ 


under the protection of the Court. It is obvious that in sitch 
matters frequent orders differing from time to time. may’ be 
required in the interests of the children as they grow- up, and 
the conduct or occupation of the parent to whom the custody 
of the children has been given may often make ‘a variation 
of the original or subsequent order necessary in that matter. 
The fact that the legislature has been careful to state explicitly 
that varying orders in respect of the children may be made 
from time to time, as is obviously desirable in their interests, 
is in my opinion no sufficient ground for supposing that having 
provided in section 37 that the Court may order the husband 
to make such monthly payments to the wife as it thinks reason- 
able, the legislature intended to make that order invariable. 
Without provision for variation from time to time it’ might 


perhaps be thought that an order for the custody of the children 


was final. When alimony is to be fixed according to what is 
reasonable in the circumstances, no such finality is implied. 


What at first sight may be thought a stronger argument 
in support of Mr. Muthukrishna Aiyar’s contention is that sec- 


` tion 37 contains an explicit proviso for the reduction of the 


alimony which the husband has been ordered to pay but no 
proviso for its enhancement. Mr. Muthukrishna Aiyar-argues 
that the very fact that a proviso has keen introduced only -for 
the reduction of alimony once fixed implies-that enhancement 
was never contemplated by the legislature; if alimony once 
fixed could be varied according to circumstances under the sec- 
tion without the proviso, the proviso regarding reduction would 
be superfluous. On examination that argument does not appear 


. to me to be sound. When an order for the periodical payment 


of alimony has been made against a husband, it is of the nature 
of a decree, ‘and, if he is to be allowed in certain circumstances 
to get it reversed or modified, it might be thought that explicit 
provision must be made for that in some way,.and it is not 


- made in ‘the’ section apart from the proviso. But when the 
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wife applies for additional alimony she does not want the origi- 


nal order touched in effect; she wants a further decree for 


additional alimony. The proviso might be thought necessary 
if the Court was to have power to unmake the order made; no 
proviso is necessary to give power to make an additional order. 
My -conclusion, therefore, is that section 37 of the Indian 
Divorce Act, as it stands, gives power to the Court to enhance 
the alimony which a husband has been ordered under the sec- 
tion to pay to a wife judicially separated from him. Return- 
ing for a moment to Mr. Muthukrishna Aiyar’s comparative 
examination of the English statutes and statutory rules on the 


one side.and the Indian Divorce Act on the other, I may point 


out that under the English Act of 1857 the Court had power 
when pronouncing a decree for dissolution of marriage to fix 
an amount of alimony for the wife—either a gross sum or an 


- annual sum——but nothing was said in the Act about power to 
. increase the sum; nevertheless Rule 92 of the Rules and Regu- 


lations made under that Act prescribes procedure for a wife 


. applying for the increase of alimony so fixed, which could not 


properly have been done unless power to increase the alimony 


fixed had been held to be implied in the power given by the 
Act to fix it. | 


The husband is on much firmer ground in his appeal against 
the District Judge’s order so far as it makes provision for the 


‘ children. The, Act makes provision only in respect of minor 


children; and under the Act the sons.of native fathers are no 
longer minors when they reach 16 years of age and the daugh- 
ters when they réach 13. It is admitted that none of the child- 
ren concerned in this case was a minor within the meaning of 


the Act when O.P. No. 43 of 1926 was presented to the Dis- 
_ trict Court. But the District Judge has tried to provide for 
. them. by adding the cost of their maintenance and education 


temporarily to the alimony of the wife, which he has raised 


.for that explicit-purposé. That is not to apply but to circum- 
„vent: the provisions of the Act. In my opinion there is no 
‘power under the Act to make any provision for these children 


who are no longer minors under the Act. The learned Dis- 


trict Judge says in his judgment that it was conceded that “the 
wife who is ‘entrusted with their custody and education is en- 


titled to claim from the husband the cost of their maintenance 


“ahd education”. ‘I do not understand exactly what that means. 
“The “entrustment’’ of the children to the wife appears to have 
“ heen made ‘under an order for their custody which is ‘no longer 
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in force. The legality of providing for the children in that 


way is contésted by the husband in A.S. No. 201 of 1927, and: 


Mr. Mocket has not suggested before us that any. such “con 
cession” was.really made by the husband before the District 
Judge. In my opinion A.S. No. 201 of 1927 must be allow- 


ed and no provision can be made for the children- directly or 
indirectly. 


The wife claimed in O.P. No. 44 of 1926 Rs. 260 a 
month for her own maintenance. The learned District Judge, 
though taking into consideration the expenses of the: children, 
has made an order for the payment to: the wife of Rs. 310:a 
month, calculating what was needed by her at Rs. 160 a 
month. In my opinion he might well have fixed her alimony 
at Rs. 260 a month. The husband at the date of the petition 
was receiving a salary of Rs. 800 a month. As District Medi- 


cal Officen there is no doubt that he has opportunities of add- 


ing considerably to that income by private practice. He- did 


not go into the witness box; nor did he explain ‘to the Court . 


clearly what his ‘income was. It is indeed not at all cred'table 
that an Officer in his position should not have been open with 
the Court and should have left the amount of his income to 
speculation. It will, I think, be quite safe to estimate his in- 
come at something over Rs. 1,000 a month. Out of that it is 
in my opinion reasonable that he should pay Rs. 260 a month 
to his wife in alimony. Though she has not put in any appeal 
or memorandum of objections against the District Judge’s 


order, the reason of that appears to have been that fn one sense. 


the alimony fixed by the Judge was more than she had cla’med. 
In the circumstances I thirk we may properly make an order 
under R. 33 of O. 41, Civil Procedure Code, that the husband 
do pay alimony to the wife at the rate of Rs. 260 a.month. 
The learned District Judge has made his order to take effect 


from the date of the wife’s petition," viz., 18th March, 1926. 


The husband objects to that; but I see no sufficient reason why 
it should not be done, and I would make our order have effect 
from that date. : 

As to costs I would order the husband to pay the wife’s 
costs in A.S. No. 169 of 1927. And, although A.S. No. 201 
of 1927 must be allowed in his favour, I would order him to 
pay the respondent’s costs throughout, both because his conduct 
in the case does not appear to me to have been at all creditable 
or straightforward and because, though he has objected suc- 
cessfully to the mera Judge’s order, he did not bring to the 
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notice of the learned Judge, either when his judgment was 
pronounced or afterwards, the fact that he had not made the 
supposed -concession upon which the judgment partly proceeds. 

` C.M.A. No. 312 of 1927.—This appeal relates to an appli- 
cation (E.A. No. 253 of 1926) to record satisfaction in the 
matter of payments for two of the children concerned in A.S. 
No. 201 of 1927. The order of the District Judge must be set 
aside and the application remanded to him for fresh disposal. 
In this appeal each party will bear his own costs. 

Phillips, J—I ‘agree with the orders proposed and will | 
only add öné word about sections 3 (5) and 42 of the Act. It 
séems to me most improper that a Court of Matrimonial Juris- 
diction should not have power to: pass orders as to the custody 
and maintenance of unmarried girls above the age of 13, or 
of boys over 16. Since 1869 great strides have been made 
in education and it cannot now be said that education always 
ceases in the case of girls at 13 and in the case of boys at 16 
nor ‘are they usually in a position to fend for themselves at 
that'age: In my opinion the definition of minor children in 
section’ 3 (5) requires amendment and would invite the atten- 
tion of the Legislatute to the same. oe o 

EN Se J o e A.S. No. 169 of 1927 dismissed. 
ALS. No. 201 of 1927 allowed.. 
~ C.M.A, No. 312 of 1927 allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ile (In Insolvency. ) 


= PRESENT :—Mr. Justice WALLER. 
Pi LON: K. M. Nagappa Chettiar. ..  Applicani® 


The Official’ Assignee’ of “Madras © 0.. Respondent, 


"""Triist—Constitution of trust funds at the time of partition between. 
wo -branches_ of a joint Hindu family—Hundis drawn by the managing 
member of owe branch in favour of the other on a certain firm—M oney 
realised om hundis left in deposit with that firm im the name of the trusts 
Subsequent transfer ofthe’ accounts from the firm! to the private busi- 
ness Of the person in whose name the hundis had been drawn—Adjudt- 
cation -of this person as-insolvent- subsequent to this transfer—Relation- 
ship between the insolvent and the managing member of the other branéls, 
whether one of débtor and creditor--Transfer of the accounts merely. a 
book- adjustinent—If amounts to a passing of the trust monies into’ the 








v LPI No. 405 of 1925. = >. Sth October, 1929, 
“f° Application No. 186 of 1929: . a eae Reet a, ; 
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hands of the trustee—Aunounts not derived from the business in which 
the irusd montes were dnvested—Amounss representing rebate of income- 
lax paid when the trust funds were in deposit with the firm on which the 
lundis had been issiteed—Whether constitute the trustee’s own property 
or trust property, 


At the time of partition between one branch of a joint Hindu family ` 


and another member who solely represented the-other branch, it was 
agreed that the parties should set aside two sums of money for each of 
- two charities, each branch contributing a definite share. The managing 
member of the first branch accordingly drew two hundis on a certain firm 
in favour of the other member who represented the other branch. The 
money realised on these hundis was left on deposit with that firm, an 
account being opened in the name of each of the charities and was to carry 
interest at a certain rate. There it remained for about four years, after 
which the two accounts were transferred to the private business of the 
member in whose favour the hundis were originally drawn.> About. five 
years afterwards, this member was adjudicated insolvent. The managing 
member of the other branch who had originally drawn the hundis took out 
an application in. which he prayed that an account may be taken of the 
amount due to the trust and a first charge declared on the assets m the 
hands of the Official Assignee to the extent of the amount found due. 


Held, (1) that two trust funds were constituted at the time of the 
partition and, though it was admitted that the agreement was that the 
insolvent was to pay interest on the amount of the hundis and conduct 
the charities out of the income so realised, the case was not merely onc 
of creditor and debtor. Krishnajee Bhat v. Sadasiva Tawker, (1926) 24 
L.W. 869 relied on; 

(2) that the evidence showed that what happened when the two 
= accounts were transferred to the insolvent’s own business was merely 
a: book adjustment between the firm on which the hundis had been drawn 
and to which the insolvent owed money and therefore cannot be treated 
as a passing of the trust money into the hands of the trustee. In ‘re Hallett 
& Co. Ex parte Blane, (1894) 2 Q.B. 237 followed; and 
(3) that the funds in the hands of the Oficial Assignee which 
consisted of a certain amount which was not derived from the business in 
which the trust monies were invested and certain other amount which 
represented a rebate of income-tax which was paid at a time when the 
trust funds were still in deposit with the firm on which the hundis 
had originally been drawn cannot be treated as trust property or as any- 


thing but the trustec’s own property and consequently the applicant can 


hace. no claim on them. 


Vere Mocket instructed by V. Varadaraja M udalar and 


K. P. Mahadeva Aiyar for applicant.” 
K: V. Krishnasiwami Aiyar for respondent. 
The- Court delivered the following 


JUDGMENT.—The applicant, as a co-trustee of the insol- 


- vent, asks that an account shall be taken of the amount due 
to the trust and for a first charge on the assets in the hands af- 


the Official Assignee to the extent of the sum found due. In 
January, 1916, there wasa partition between the applicant and 
his brother on the one side and the insolvent on the other. At the 
time of the partition it was agreed that the parties should set 
aside two sums of Rs. 10,000 for each of two charities.. -The 
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applicant’s branch was to contribute five-eighths, the insolvent’s 
share being the remaining three-eighths. The applicant accord- 
ingly drew two hundis in favour of the insolvent on a firm 
styled O.R.M.O.M.S.P. The money realised on these hundis was 
left on deposit with that firm, an account being opened in the 
name of each of the charities, and was to carry interest at the 
Nadappu rate. There it remained until February, 1920, when 
the two accounts were transferred to the insolvent’s own busi- 
ness. In.1925 he was adjudicated. 


There can be no doubt. but that in 1916 two trust funds 
were constituted. The agreement of that year is silent as to 
the manner in which the insolvent was to deal with the money, 
but it is now common ground that he was to pay interest on it 
at the Nadappu rate and conduct the charities out of the income 
so realised. On this it is argued that the case is merely one 
of creditor and debtor and that the act of the insolvent in 
mixing the trust funds with his own money was not wrongful, 
for he was authorised to. invest them in his own business. A 
similar argument was negatived- by Kumaraswami Sastri, J., 
in Krishnajee Bhat v. Sadasiva Tawker'. For the reasons given 
by that learned Judge, I negative the argument here also. 


A more serious contention is based on the decision in In re 


. Hallett & Co.: Ex parte Blare? On the evidence I am satisfied 


that what happened in February, 1920, was this: that there was 
merely a book adjustment between the firm of O.R.M.O.M.S.P.., 
to which the insolvent owed money and the insolvent. Nothing 
really passed, but certain credit and debit entries were made in 
their respective accounts. No doubt the result was that a debt 
of a sum of Rs. 18,000 which the insolvent owed to the other 
firm was wiped out, but I do not think that a book adjustment 
of this kind can be treated as a passing of trust money into the 
hands of the trustee. In the words of Lord Esher, “All that can 
be shown is a settlement of account and a settlement of account 
cannot be followed.” Following the decision above cited, I 
must uphold the contention of the Official Assignee. 


“A further contention of the Official Assignee is that the 
fund in his hands is one on which the applicant can “in any 
event” have no claim. The legal principle is clear that “if a 
man mixes trust funds with his own, the whole will be treated 
as the trust property except so far as he may be able to dis- 


tinguish what is his own.” Frith v. Cartlatd® The Official 


ae (1926), 24 L.W. 869. 2. (1894) 2 Q.B. 237 
oe. 3. (1865) 34 L.J. (Ch) 301 
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‘Assignee has in his hands two funds. One consists 
of a sum of Rs. 5,000 which was not derived from 
the business in which the trust moneys were invested. 
The other consists of a sum of about Rs. 40,000, which re- 
presents a rebate of income-tax. The tax was paid in 1919 
at a time when the trust funds- were still in deposit with 
O. R. M. O. M.S. P. That being so, it seems to me clear that 
the money in question cannot be treated as trust property or 
as anything but the trustee’s own property. 


The application is dismissed with taxed costs. 
NS. , Application dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. JUSTICE KUMARASWAMI SASTRI AND MR. 
JUSTICE PAKENHAM WALSH. 


Devalur Pitchayya and another n Appellants* (PIFS.) 
y, 
Divi Venkatakrishnamacharlu and 
others .. Respondents (Defts.). 


Civil Procedure Code (V of 1908), S. 92—Sanction given to more than, 
two persons by riante—Institution of suit by some of them only—Maintain- 
abiltty—Others unpleaded as defendants—-Transposition of these as plaintiffs 
—Defect, if cured—Prayers in the suil outside the scope of the swit— 
Power of Court to grant—Notice to trustees before granting the sanction— 
If obligatory—Desirability of giving such notice. š 


Where sanction is given by name to more than two persons under 
5. 92 of the Civil Procedure Code to file a scheme suit, that power should 
he exercised by them all, and a suit for scheme by some only of the persons 
to whom sanction was given is not maintainable, and this defect cannot be 


cured by the transposition of the other persons who were impleaded as 
defendants in the suit as plaintiffs. 


No relief can be granted in a suit instituted under S. 92-of the Civil 
Procedure Code with the sanction of the Collector as regards the prayers 
which are outside the scope of the sanction. 


Srinivasa, v. Venkata, (1887) I.L.R. 11 Mad. 148 referred to. 


It is desirable that, before giving sanction under S. 92 of the Civil 
Procedure Code, notice should be given to the institution or trustees, although 


it is not obligatory. 
Appeal against the decree of the Court of the Additional 


Subordinate Judge of Bapatla in O.S. No. 8 of 1924 (OS. 
No. 55 of 1923, Principal Sub-Court, Bapatla). 


——— anaa = 





na, 


*Appeal No. 418 of 1924. ; 13th September, 1929. 


Nagappa 
Chettiar 


bs 

The Official 

Assignee of 
Madras, 


Pitchayya 
v. 
Venkata- 
krishnama- 
charlu. 


' 


ee 


Venkata. 


krishnama- 


charlu, 


“40 . | THE MADRAS LAW JOURNAL REPORTS. -.[voL. 


The Advocate-General and P. V.. Vallabachakh for sla 
lants. re Ss 
5. Varadachariar, V. E EE K. Ru arneswara. ‘Rao 


- and K, Kiswanatha Sastri for respondents. 


The Court delivered the following: ` US ae 
JUDGMENT.— This appeal arises out of a suit filed under 
section 92 of the Civil Procedure Codé by two plaintiffs who 


obtained the sanction of the Collector. The Collector’s sanc- 


tion which is. filed as Ex. A in the case runs as follows: : 


“Permission under S. 92, Civil Procedure. ode is granted to the 


| three. persons named below to bring a scheme suit in respect of ‘the affairs 


ot the temple of Sree Varadarajaswami Varu of Pedapulivarru Village, 
Repalle Taluk, which are reported to be mismanaged by the present trustees 


1) Kavata A E SA N (2) Davuluri Pichayya, and (3) Kosa- 


raju Reddayya. Time, six months. 
2. The Tahsildar, Repalle, will please report the result at the end 
of the peridd.’’ 

“This sanction was obtained without notice to the defend- 
ants but this makes no difference as regards the validity of the 
sanction: Having got the sanction, two out of the three persons, 
namely, Pichayya and Reddayya, filed the suit. Though the’ 

sanction was only given to bring a scheme suit, the prayers in the 


- plaint were (1) for a’scheme to be framed for a general manage- 


ment of the temple, (2) for the removal of defendants 1 to 10, 
(3) for the appointment of new trustees, (4) for an order 
vesting the temple properties in the trustees appointed by the 
Court, and (5) for the appointment of a Receiver and other 
reliefs, 


Obviously, except the first prayer, all the other prayers are 
outside the scope of the sanction. No relief could have been 
granted with reference to them. See Sreenivasa v. Venkata.* 


Venkatasubramaniam who was the first of the three persons 
to whom sanction was gifen did not join as a plaintiff and he 
was impleaded as the 11th defendant. It is alleged in para- 
graph 12 of the plaint that the 11th defendant’ was added as a 
pro forma &efendant as he is not at present available to join as 
plaintiff. An application is filed before us to transfer him as 
an appellant. In the affidavit filed by Venkatasubramaniam all 
that is stated is that after the sanction was obtained he was 


_ obliged to leave Pedapulivarru on private business and could not 


co-operate with the other two persons in filing the suit and that 
as he was not available even on the last*day of dimitation the 





“1, (1887) J.L.R. 11 M. 148. 
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suit had to be filed by the other two persons. He says that he 
allowed the suit to go ex parte as he was willing that it should 
be prosecuted. The counter-affidavit filed denies the fact that 
Venkatasubraman‘am was not in Pedapulivarru on the date the 
suit was filed and states that the real reason was that the present 
appellants and Venkatasubramaniam applied for sanction to file 
scheme suits both in regard to the temple in question and a Siva 
temple in Pedapulivarru and that Venkatasubramaniam was 
interested in the Siva temple, that after obtaining the sanction 
the appellants refused to file a scheme suit in regard to the Siva 
temple for the Archakas of the temple were their friends and 
belonged to their faction and that as the present appellants re- 
fused to join him in filing the suit with regard to Siva temple, 
Venkatasubramaniam declined to join the appellants in filing 
the present suit. 


Although the defendants took the objection in the Lower 
Court that the suit was bad because only two of the three 
persons to whom sanction was given filed the suit and although 
issues were raised covering that contention, no application was 
made either by Venkatasubramaniam or by the other two plain- 
tiffs to transpose Venkatasubramaniam as a plaintiff in the 
Lower Court. 


The Subordinate Judge dismissed the suit. . He found on 
the facts that no misconduct was proved against the defendants 
(Archakas) and he held that the suit as laid was bad as two 
alone out of the three persons to whom sanctioh was given 
could not file the suit. In paragraph 10 of his judgment the 
learned Subordinate Judge says: 


‘The plaintiffs’ witnesses themselves have admitted that the defend- 
ants have been doing the Nityanaivedya, Deeparathana, Tirunakshatralu, 
and Pakshotsava or Ekadesi Utsavams. They wont admit that the Mahot- 
sava and Sukravarlu sevas have been done. But these witnesses of the 
plaintiffs are’ either partisans of the plaintiffs or are relations of the plain- 
tiffs and. most of them have come forward without summons. There is 
ample evidence on- the side of the defendants, which I believe to be true, 
that the Sukravara sevalu and the Mahotsavam or the seva on Sravana 
Nakshatra day in each month also have been done regularly ‘by the defend- 
ants 1 to 10 in addition to other sevas not referred to in Ex. I (original 
trust deed). I therefore find that the defendants 1 to 10 have beep doing 
regularly all the services referred to in Ex. 1.” 


He finds that the defendants are not liable to be removed 
even assuming that Ex. I creates a trust in favour of the deity. 


So far as the first plaintiff is concerned, it is clear from his 
evidence that he has instituted this suit because of his enmity 
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with the defendants and although in paragraph 8 of the plaint 
various charges of misconduct have been made, his evidence 
shows that some at least of the main charges are false. He 
admits that he and all the defendants have not been on speak- 
ing terms for the last 16-years, that during this period he never 
asked the Archakas why they were not properly doing the neces- 
sary things for the temple, that for the last 16 years the Archakas 
have not been inviting the karnam and the other village officials 
for the festivals, that the 1st defendant complained against him 
for making excess collections as the assistant karnam of the 
village and that he lost his branch postmastership on account 
of complaints made by the defendants. The 2nd plaintiff did 
not venture to give evidence although he alleged several acts 
of misconduct in the plaint. 

We are not satisfied that the non-joinder of Venkatasubra- 
maniam as a plaintiff was due to his absence from the village. 
If his affidavit is true, he left the village after the sanction was 
obtained on private business and could not co-operate with the 
other two persons in filing the suit in the Lower Court. He says 
that he was absent even on the last day when the suit had to be 
filed because the sanction enured only for six months. If his aff- 
davit is true, beyond obtaining the sanction, he took no part in the 
preparation or the filing of the plaint. This fact would be mate- 
rial in dealing with the other question as to whether the suit 
is properly framed. The probabilities point to the reason given 
by the Archakas in the counter-affidavit being a true one. We do 
not think that sufficient reasons have been made out for transpos- 
ing the 11th defendant as a plaintiff even assuming that such 
a transposition would cure the original defect in the institution 
of the suit.’ We can find little bona fides in the matter. Although 
the sanction was only for filing a scheme suit, various charges 


of misconduct were made in the plaiñt with a view to support 


the prayer for the removal of the Archakas for which no sanc- 
tion was given and these charges have been found to be false. 
Even on the first plaintiffs own evidence some of the charges 
could not be sanctioned. Enmity with the defendants and not a 
bona fide desire to safeguard the interests of the temple seems 
to be the main motive for the suit. However if the plaintiffs 
can have a good cause of action, motive would not be material 
but we refer to this only as a ground for not exercising our 
discretion in the matter. 

“As regards the maintainability of the suit we think that the 
suit by some only of the persons to whom sanction was given 
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under section 92 would not lie. The object of requiring sanction 
or permission before such suits are instituted under section 92 
is to safeguard not only the rights of the public but also the 
rights of the institution and the trustees. The suit being a 
representative suit, it is necessary to see that the persons who 
come forward are persons who have an interest in the temple 
and persons who can be safely entrusted with the conduct of 
the suit. Even though the whole public are technically parties; 
still the plaintiffs who file the suit have the conduct of the suit 
and very large powers in the shaping and the conduct of the 
suit. As a matter of general experience, the public leave it 
to the plaintiffs to conduct all the proceedings and to take the 
various steps necessary for its successful prosecution. It is 
also for the benefit of the institution and of the trustees because 
it affords a safeguard against impecunious and improper persons 
coming as plaintiffs and involving the trust in litigation and ex- 
penses and it is also a safeguard that the persons are substan- 
tial persons from whom, if the suit fails, the costs can be recover- 
ed and not merely men of straw. If two out of three or more 
persons to whom sanction was given can file a suit, it may be 
that the substantial persons having got the order take no furtlier 
part leaving the trustees and ilie institution remediless as re- 
gards the recovery of costs. The authority giving the sanction 
must consider the various aspects before giving the sanction and 
one important consideration should be as regards the status and 
position of those who come forward to represent the community. 
We may in this connection state that it would be more desirable, 
before giving the sanction, that notice should be given to the 
institution or the trustees although it is not obligatory. 


In Sayad Hussein Miyan v. Collector of Kaira’ Jardine, J., 
observed: 


‘Turning to India it is obvious th&t the requirement .of sanction 
protects trust funds and the trustees also from vexatious suits, as so great 
an officer as the Advocate-General will not sanction suits without enquiry 
about the motives, the merits, the expense, and such bars as limitation.’ 


In. Venkatesha Malia v. Ramaya H egace® Sankaran Nair 
and Spencer, JJ., observed: . 


‘‘Such sanctions *for instituting suits against trustees have to be 
construed strictly without enlarging their scope, the object of requiring 
sanction being to protect managers from vexatious ‘suits .... . Cases 
may occur in which it might be inadvisable to grant sanction to a particular 
individual eithgr on account of his character, personal motives, or his 
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solvency; and yet if he joined with some one whose very name would be 
a guarantec against the suit being improperly conducted, a Court would be 
justified in granting a joint sanction where it would have refused leave to 
the single applicant. ?”? To 


Having regard to these considerations we think that where 
. y s a . 
permission or sanct'on is given by name to more than two 


persons, that power should be exercised by them all. 


So far as the authorities go, they support this view. The 
question directly arose for cons‘deration in Maddala Bagava"- 
narayana v. Vadapalli Perumallacharyulu,* where Sit John 
Wallis, C.J., and Seshagiri Aiyar, J., held that where sanction © 
is given under section 92 of the Civil Procedure Code to more 
than two persons, two of them alone cannot sue. It appears 
from the facts of that case that four individuals obtained the 
sanction of the Collector under S. 92 of the Civil Procedure 
Code and that two of them alone brought the suit alleging that 
the other two have been gained over by the defendants and they 
refused to join in the suit. The contention was that, sanction 
having been given by the Collector to four persons, two of them 
alone cannot sue without obtaining fresh sanction. The learned 
Judges after referring to the terms of S. 92-observed:. 


‘We think the language used shows that the persons aiithorised to 
sue are all the persons to whom the consent has been given and not any 
two of them. On the opposite contention, there might be competition be- 
tween the various persons authorised as to who should sue. Besides, the 
provision for giving consent to two or more persoris shows that the legis- 


-lature considered that in some cases it might not be desirable for only two 


to sue. In this connection it is worth mentioning that Romilly’s Act, 
upon which this section was founded, enabled any two persons interested 
to apply, and.that here the Legislature has empowcred ‘any two or more 
persons with the consent of the Advocate-General’.’’ 

A similar question arose as regards the Religious Endow- 
ments Act where also sanction was necessary. In Venkatesha 
Malia v. Ramaya Hegade? it was held that where sanction to 
sue is given to two persons under S. 18 of the Religious Endow- 
ments Act, one of them cannot sue alone and that the sanction 
granted under S. 18 was a condition precedent to the exercise 
of the right Of suit. Section 14 of the Act empowers any person 
or persons interested in the institution to sue in cases-of breaches 
of trust, etc. S. 18 requires previous leave to be obtained from 
Court. It appears from the report of the case that, when the 
suit came on for trial before the Judge who gave the sanction, 
though no issue was raised, a preliminary objection was taken 
ng ain 
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that the suit was bad for the non-joinder of the other sanction 
holder and the Judge upheld the contention. 


CN Reference has been made by the learned Advocate-General 
to cases of suits by trustees; but those cases have no application 
as in such cases it is the trust which has the right of action and 
is the plaintiff and it is sufficient if all the trustees are present 
before the Court as plaintiffs or defendants. We may mention 
that: even in the case of trusts where the act which gives rise to 
the cause of action is an act which has to be done by all the trus- 
tees together or in consultation with each other by putting an end 
to a lease or it has been held that one or more trustees cannot by 
simply joining the other trustees give rise to a valid cause of 
action where the other trustees have not been consulted before 
the suit was filed. Similarly cases where it has been held that 
there ‘s no abatement where one of two plaintiffs who obtain 
sanction dies or cases where it has heen held that you can 
transpose parties after the suit is filed or allow new persons to 
come on as additional plaintiffs would have no application to 
cases like the present where the question is whether the suit has 

, been rightly instituted. It is onlv, after a suit has been rightly 
instituted, the public become constructive parties to the suit. Tf 
the suit is not properly instituted. there is no question of the 
Court treating the suit as one which is properly instituted and 
then remedy any defects by the addition of parties. 


We are of opinion that the suit was not properly instituted 
and should be dismissed on that ground. ° 


In the view we take of the law on this question it 1s not 
necessary for us to consider the other question as to whether 
there is a trust in favour of the temple, the Archakas being 
onlv trustees, or whether there is a gift to the Archakas subject 
only to their performing the services mentioned in Ex. I and anv 
surplus income can be appropriated by them for their own use. 


“The appeal fails and is dismissed with costs of defendants 1 
to 10. In the Memorandum of Objections we allow Rs. 250 
as vakil’s fees in the Lower Court. 


N.S. A ppeal dismissed. 
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[FULL BENCH. | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 


PRESENT:—Mr. Justice JKUMARASWAMI SASTRI, MR. 
JUSTICE CURGENVEN AND MR. JUSTICE PAKENHAM WALSH. 


The Commissioner of Income-tax, Madras .. Petitioner* 
v. l 
Messrs. A. Suppan Chettiar & Co., Bodi- 
nayakanur .. Respondents. 


Indian Income-tax Act (XI of 1922), Ss. 10 (2) (vi) and 24—Nuimber 


of businesses owned by assessee—Depreciation of machinery used in one 
busmness—Ineufficiency of the profits of that business to cover such depre- 
ciation—Right to set ofl the excess depreciation against the profits of the 
other bustntesses—Interprelation of statutes—Proviso—E fect of, on the main 
seclion. . ik l 

Where an assessee owns a number of businesses and the profits and 
gains of one of the businesses are insufficient to cover the full depreciation 
admissible under section 10 (2) (vi) of the Indian Income-tax Act on the 
machinery, plant, etc., used for the purpose of that business, the excess 


depreciation can be set off against the profits and gains of the other busi- 


nesses of the assessee. 


A. proviso should not be construed as, by mere implication, with- 
drawing any part of what the main provision in the section has given. 


Case stated. by the Commissioner of Income-tax, Madras, is 
as follows:— , 


I have the honour to refer the following case.for the decision 


of the Hon’ble the Judges of the High Court under S. 66 (2) of 


the Indian Income-tax Act (XI of 1922). 

2. The unregistered firm of A. Suppan Chetti & Co., here- 
inaftér called the firm, are assessees on the file of the Income-tax 
Officer, Dindigul. “They carry on the following businesses — (1) 


‘Grocery. and rice, (2) Money-lending, (3) Soda Factory, (4) Rice 


Mill, (5) Foreign: liquor shops, and (6) Motor service: 

For the assessment $f the year 1927-28 based on the profits 
of the calendar yedr 1926 the firm returned an income of Rs. 2,745 
from property, Rs. 255, from their motor business and Rs. 65,189 
from their,other businesses and claimed an allowance of Rs. 10,542 
on account of depreciation in their motor business against the pro- 
fits pf that business to the extent to which they were available 
(viz, Rs. 253) and the balance against the profits of their other 
businesses. The Income-tax Officer allowed only the sum of 
Rs. 253 and disallowed the balance holding that as there was no 


— 
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profits and gains in the motor business against which the balance 
of the depreciation could be allowed it should be added to the 
amount of the depreciation due for the following year under pro- 
viso (b) to S. 10 (2) (vi). After disallowing other inadmissi- 
ble expenses the Income-tax Officer determined their total income 
at Rs, 97,822 and levied income-tax and super-tax on this basis. 


3. Against the disallowance of their claim on account of 
depreciation the firm appealed to the Assistant Commissioner but 


without success. A copy of the Assistant Commissioner’s order 
1s appended as Ex. A. 


4. The firm now requires me to state a case and refer for 
the decision of the High Court the question of law arising in the 
case. I refer the following question :-— 

‘Whether where an assessee owns a number of businesses 4, R, C 
and D and the profits and gains of business 4 are insufficient to cover the 
{ull depreciation admissible (under S. 10 (2) (vi) of the Act) on the 
machinery, plant, etc, used for the purpose of that business, the excess 
depreciation can be set off against the profits and gains of the other busi- 
nesses B, C and D??? 

5. The firm’s contention in their written application to me 
for the reference was that the allowance of the claim for deprecia- 
tion had the effect of reducing the profits and gains of the motor 
business to a loss of Rs. 10,289 and that they should have been 
permitted to set off this loss against their income from the other 
businesses that they carried on. During the argument of the case 
-before me however they adopted a different ground and claimed 
that the various activities of the firm constituted one business and 
that the depreciation due im respect of the motor service (which 
according to them only one department of their business) should 


be set off against the profits and gains of all their activities put 


together. I accordingly sent back the case to the Income-tax 
Officer and directed him to examine the conditions and circum- 
stances under which the firm’s affairs are carried on and report on 
the question whether the various concerns of Suppan Chetti & Co. 
are departments of one business as contended by the firm or are 


distinct businesses. The following f&cts are reported by the 
Income-tax Officer :— 


“The assessees’ business activities cover the following 
branches:—(1) Grocery and rice, (2) Money-lending® (3) Soda 
Factory, (4) Rice Mill, (5) Foreign liquor shops, and (6) Pankajam 
Motor service.” : 

T first deal with fhe procedure followed by the assessees in 
recording their business transactions from various concerns and then 
refer to the question of establishment, business premises, etc. The 
place of business for Items Nos. 1 to 5 is Bodinayakanur and 
there are no branches in respect of these business activities out- 
side Bodinayakanur, barring two liquor shops on the Travancore 


F.B. 
The 
Commissioner 

of Income- 
Tax, Madras 
Vv. 
Messrs. 
A. Suppan 
Chettiar 
& Co. 


F. B. 
The 
Commissioner 
of Income- 
Tax, Madras 
v 


Messrs. 
A. Suppan 
Chettiar 
& Co. 


48 THE MADRAS LAW JOURNAL REPORTS. | VoL. 
hills. (The income from these shops is also incorporated in the 
head office accounts at Bodinayakanur.) As regards motor service, 
there are four branch offices, viz., at Periyakulam, Kodaikanal 
Road, Kodaikanal Hills and Uthamapalayam, the head office being 
at Bodinayakanur. The daily business transactions relating to all 
scurces are passed through a parent day book kept at Bodinayaka- . 
mur, e.g., details of collections and expenditure of every bus received 
daily from the various branch agents are posted in the day book 
then and there as found in the remittance memorandum sent by the 
branch agent (I deal in a separate paragraph with the conditions 
and circumstances under which the motor service is conducted). 
Similarly, all business transactions connected with grocery, rice, 
money-lending are first passed through the parent day book. From 
the day book postings are made into different ledgers, e.g., items 
relating to grocery and rice, and liquor shops are posted into a 
ledger called the “A” ledger, Transactions connected with the 
Soda Factory and Rice Mill are carried to the “E” ledger. Tran- 
sactions relating 10 money-lending are posted into “C” ledger. A 
separate ledger called the “M” ledger, is maintained for noting 
collections and expenditure for motor service. The receipts and 
expenditure are picked out from the parent day book and are 
merely debited or credited as the case may be into the “M” ledger. 
This ledger is subsequently journalised for convenience of post- 
ing into separate personal and impersonal accounts. 

Motor service —As mentioned above, there are four branches 
with headquarters at Bodinayakanur. Jn these branches, no other 
business except that of motor business is being carried on. The 
employees in these branch offices attend to no work other than the 
motor buséness. The system followed in recording the transac- 
tions is as follows :— 

From the various branches daily remittance memoranda 
accompanying advices of collection for each bus and the expendi- 
ture incurred on that date are received by the head office. These 
daily remittances are passed through the parent day book. In 
addition to the daily mgmoranda of collections and expenditure, 
there is a monthly chitta prepared by the branch agents by the 
help of the Guplicates which they keep with them and the day book 
is verified at the end of the month with the help of this chitta- 
No other “accounts except these duplicates of the daily remittance 
and expenditure memoranda are maintained at the branch offices. 
I have already stated that from the parent day book the receipts 
and collections are picked out and entered in the “M” ledger. . These 
receipts and collections are subsequently journalised according to 
the nature of the transactions and postings effected in the various 
personal and impersonal accounts. Considering the question from 
the view-point of accounts, it cannot be said that separate and 


-distinct accounts are being maintained for separate businesses. 
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Salary to establishment, ete.—The “A” edger whicl- is the 
most important ledger and in which all final ad justments and results 
are incorporated contains the names of the employees who attend 
to the actual maintenance of acccunts and supervision of the busi- 
ness as a whole, e.g., the name of Mr. Chamanna Atyar alias 
Venkateswara Aiyar, the Head Clerk, who supervises the business 
as a whole is to be found in this ledger. The ledger folio for 
the salary account contains debits and credits in respect of 
four persons. The monthly debits in respect of these persons 
aggregate to. about Rs. 460. The salary, etc., paid to the staff 
working in the soda factory and rice mill is to be found in the 
“E” ledger which contains the personal accounts for these em- 
ployees. . The book of original entry for these ledgers is, of course, 
the parent day book. The personal accounts for all employees 
connected with the motor service is to be found in the ledger kept 
separately for that part of the business. Advances to fitters and 
drivers, repairs, oil and petrol charges, salary and: allowances paid 
to employees and expenditure connected with the motor workshop 
at Bodinayakanur are all found in this ledger. So far as the 
technical staff is concerned, it could be said that there is a separate 
establishment for motor service, but the service of the Head Clerk 
as also those of the second and third clerks are utilised partly in 
posting the ledger and writing up of the parent, day book which is 


the book of original entry. The Head Clerk supervises the general . 


working of-the service. 


Prentises—No separate business premises are maintained for 
separate businesses. Barring the four branch offices for the motor 
service, vig., at Periyakulam, Kodaikanal Road, Kodaikanal Hills 
and: Uthamapalayam, there is only one office “at Bodinayakanur 
where all businesses are carried on. 


- The motor service is being conducted from the year 1914 on- 

wards. The workshop was at first situated at Kodaikanal Road 
for some years, The assessees tell me that a journal and a ledger 
relating to the transactions of the motor service were being main- 
tained at those places till the date on gvhich the workshop was 
transferred from Kodaikanal Road to Bodinayakanur. Even at 
that time, the assessees tell me, the receipts and collections were 
being passed through the day book at Bodinayakanur Just as it 
is now being done. 


7. The firm’s case is that the various activities in whigh it” 


is engaged constitute one business. Those activities have been 
treated by the Income-tax authorities below as distinct businesses 
and the question to be decided is whether the facts set out above 
justify that conclusion. This question is one of fact. Mr. Justice 
Rowlatt, in theecase of Scales v. George Thompson & Co., Ltd? 
1. (1927) 13 Tax Cases 83 at 89, 
RA 
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in discussing the question whether the business carried on by a 
Company are to be regarded as distinct businesses or one business 
has remarked that real question for decision in such cases is 
whether there is any inter-connection, any interlacing, any inter- 
dependence, any unity at all embracing the businesses in question 
and that if there is none they are distinct businesses. Looked at 
from his standpoint it seems to me that in the present case the 
various businesses carried on by the firm have no kind of connec- 
tion, The firm could discontinue any one of its activities with- 
out detriment to the rest. There is no unity embracing all these 
activities except the fact that they are the activities of a single 
firm. It would be difficult to imagine a case in which it would be 
said with great certainty that one person was carrying on several 
businesses. J therefore find as a fact that the business known as 
the Pankajam Motor Service is one of several distinct and separate 
businesses carried on by the petitioner firm. 

8. My opinion on the question of law set out in paragraph 6 
above is as follows :— 


Section 10 of the Indian income-tax Act (XI of 1922) enacts 
that “tax shall be payable by an assessee under the head “busi- 


` ness’ in respect of the profits or gains of any business carried on 


- 


by him,” and under sub-section (2) to that section “such profits 
or gains shall be computed after making the allowances” provided 
therein. One of such allowances is in respect of insurance against 
risk of damage or destruction of buildings, machinery, -plant, etc., 
used for. the purposes of the business—S. 10 (2) (iv). -“The busi- 
ness” referred to means “any particular business of which the pro- 
fits and gains are being computed.” Lower dowrn-comes another 
allowance, vis., “in respect of depreciation of such buildings, machin- 
ery, plant ‘or furniture being the property of the assessee.”” Sec- 
tion 10 (2) (vi) and proviso (b) to that clause enacts that ‘‘where 
full effect cannot be given to any such allowance in any year owing 
to there being no profits or gains chargeable for that year, or owing 
to the profits or gains chargeable being less than the allowance, the 
allowance or part of theeallowance to which effect has not been 


‘given, as the case may be, shall be added to the amount of the 


3) 


allowance for depreciation for the following year..... Such 
buildings, machinery, etc., used for the purposes of the particular 


business of which the profits and gains are being computed; and 
“no profits and gains” in the proviso similarly means “no profits 


or gains of the particular business of which the financial results 
are being computed.” 

Reading those varicus provisions it seems to me that tax is 
payable in respect of the profits or gains of each separate business 
and that under sub-clause (2) of that section such profits and gains, 
ic, the profits and gains of each separate business, have to be ; 
computed separately. In computing the profits of each business 
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the allowance for depreciation provided for by S. 10 (2) (vi) 
should be allowed to the extent to which there are profits available 
in that business and the balance should be carried forward to the 
next year—Proviso (b) to S. 10 (2) (vi). As the motor business 
carried on by the firm, which I have found to be a distinct busi- 
ness, made only a profit of Rs. 253, the firm was entitled under 
proviso (b) to section 10 (2) (vi) to carry forward to the next 
year the depreciation claimed by them in respect of that business 
in excess of this profit; but they are not entitled to have the excess 
set off against the profits of their other businesses. The special 
provision in the Act to the effect that such excess depreciation 
should be carried forward to the next year shows that the excess 
is not a lossof profits or gains to which the principle of section 24 
applies. - f 

T. M. Krishnaswami Aiyar for M. Subbaroya Aiyar and 
T. P. Gopalakrishna Aiyvar for assessee. 

M. Patanjali Sastri for Commissioner of Income-tax, 
Madras. 


The judgment of the Court was delivered by 


Curgenven, J—The question which the Commissioner 
refers to us is: 


‘“Whether where an assessee owns a number of businesses 4, B, C 
and D, and the profits and gains of knsiness A are insufficient to cover the 
full depreciation admissible under section 10 (2) (vi) of the Act on the 
machinery, plant, etc., used for the purpose of that business, the excess 
depreciation can be set off against the profits and gains of the other 
businesses B, C and D??? 

The assessee is an unregistered firm carrying on the busi- 
ness of (1) grocery and rice, (2) money-lending, (3) Soda fac- 
tory, (4) rice-mill, (5) foreign liquor shops, and (6) motor 
service. The profits of the last-named, the motor service, for 
the year to which the assessment relates, amounted only to 
Rs. 253, whereas the firm claimed an allowance of Rs. 10,542 
on account of depreciation. Under gection 10 (2) (vi) of the 
Act, in computing the profits or gains of a business, allowance 
may be made, within certain prescribed limits, in respect of 
depreciation of buildings, machinery, etc., and the, question we 
have to answer is whether, taking this case as an example, of 
the -general proposition addressed to us, the allowance jay’ be 
set against not only the small profit of Rs. 253 earned by the 
motor service but against the profits earned by the other five 
businesses. pe 


Section 10, which deals with the assessment of a business 
to tax, provides that the profits or gains shall be computed after 
making allowances in respect of charges classified into nine divi- 
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sions, examples of which are rent, cost of repairs, interest on 
borrowed capital, etc. Admittedly, in respect of each of these 
charges except depreciation it is open to the assessee to include 
the whole sum which he represents in his balance sheet, with 
the result, it may be, that a minus balance or loss on the business 
is shown. Then, if he has more than one business, or even more 
than one head of income, as described in section 6, he is entitled 
under section 24 to set off the loss in the business against any 
profits or gains received under another head. In other words, 
if the charge is any one of those named in section 10, othér than 
depreciation, the question which the Commissioner refers to us 
must, upon the plain terms of the Act, be answered in the affirm- 
ative. It is said, however, that allowance for depreciation 
stands upon a different footing from the other allowances, and, 
as an indication of this, our attention is directed to proviso (D). 
under clause (vi) of section 10 (2). It lays down that: 

‘Where full effect cannot be given to any such allowance in any 
year owing to there being no profits or gains chargeable for that year, or 
owing to the profits or gains chargeable being less than the allowance, 
the allowance or part of the allowance to which effect has not been given, as 
the case may be, shall be added to the amount of the allowance for depre- 
ciation for the following year and deemed to be part of -that allowance, 
or, if there is no such allowance for that year, be deemed to be the 
allowance for thet year, and so on for succeeding years.” 

Taking the words “profits or gains chargeable for that year” 
to refer only to the profits or gains of the business in which 
the depreciation occurs, it is contended that this proviso allows 
only one way of treating the charge; that so much of it as 
cannot be neutralised by profits must not figure as an actual 
loss, but must be carried forward into the next year’s account. 
But neither from the language used, nor from any general 
considerations arising from the nature of the charge are we 
satisfied that this construction is correct. But for the proviso, 
depreciation stands upon the same footing, and should, so far 
as any intention to the contrary appears, be dealt with in the 
same way as the other charges enumerated in the section; and 
it is a well-known principle of construction (see West Derby 
Union v. Metropolitan Life Assurance Society’) that a proviso 
should? not by mere implication withdraw any part of 
what the main provision has given. We do not think, 
therefore, that upon the terms of the section an assessee 
is precluded from adding the whole charge for depre- 
ciation to his other business charges, even though.the result is 
= 

J. (1897) A.C, 647. 
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to show a loss, and then claiming under section 24 to set off the 
loss against profit from other source. Nor have we been 
shown that there is anything in the nature of this allowance for 
‘ depreciation to render such a course inadmissible. The learned 
Advocate for the Crown argues that it is not a business expense 
or loss, but rather a sum set apart to make good a loss of capital. 
There is an observation in The Spatish Prospecting Co., Ltd., In 
re? that depreciation is a business loss. That, however, was not 
an income-tax case, and no doubt there may be a business loss of 
capital as well as of profits. We do not propose to pursue this 
line of inquiry further, as we have heard nothing in any sense 
conclusive upon the point. But it may be observed that a close 
analogy exists between money spent upon repairs to buildings, 


machinery, etc., and money set apart in respect of depreciation . 


of such ‘things, and that so far as we can discover there is no 
reason to treat differently the allowances i in respect of these two 
classes of expenditure. 

We have dealt with the question on the footing that the 
words “business” and “any business” occurring in section 10. (1) 
relate only to the business in which the depreciation occurred— 
in this case the. motor service. If, however, we construe “any 
business” as meaning all the businesses put together, which was 
the construction put upon it in The Commissioner of Income- 
tax v. Arunachelam Chettiar, then in proviso (b) “profits or 
gains” will mean the aggregate profits or gains of all the busi- 
nesses together, and we need look no further for an answer to 
the question proposed to us. 


” This construction has been adopted in a case e recently decid- 
ed d by the Lahore High Court (Karam Ilahi v: Chief Commis- 
stoner, Income-tax, Delht*) where the same question arose in 


a slightly more extreme form and was decided in the same 
manner. > . ° 


Our answer to the question referred to us is in the affirma- 
tive. The respondent will receive the costs ọf this DENG AN 
V akil's fee Rs. 250. Deposit to be returned. 


Question answered in the affirmative: 
O.P. No. 16 of [929 is not pressed and is dismissed with 
costs. Vakil’s fee Rs. 100. 
NS. 


ie ecco een eee on ee 
Maan gaman maa a aaa anan 


° 2. (1911) 1 Ch. 92. 
3. (1923) I-L.R. 47 M. 660: 46 M.L.J. 683. 
4. A.I.R. 1929 Lah, 556, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT; —MR, Justice JACKSON AND MR. JUSTICE 
REILLY, 


Iswarayya .. Petitioner* (Appellant) 
~ U, l 
Swarnam Iswarayya .. Respondent (Respdt.). 


Indian Divorce Act (IV of 1869), S. 56—Application for leave to appeal 
to Hts Majesty in Council—Appeal raising the question of the power of 
the Court to increase the amount of alimony after it was once fired— 
Appeal also raising the question of the propriety of the exercise of power 
under O. 41, R. 33 of the Civil Procedure Code—Case, whether a fit one 


- for appeal—Duty of Court to order the applicant to pay the costs of the 


respondent. 


A certain amount was originally fixed for alimony hy the District 
Judge and this was confirmed on appeal. Then the divorced wife petition- 
ced the District Judge for an increase and he increased the amount payable 
to the wife and ordered in addition a certain amount for the children. 
On appeal against this order by the husband the High Court held that 
nothing need be paid to the children but increased the alimony of the 
wife to a still larger amount. The husband filed an application for leave 
to appeal to His Majesty in Council under S. 56 of the Indian Divorce Act. 


Held, (by Jackson, J.), that the two points raised in the appeal to His 
Majesty in Council, namely, that the Court had no power to increase the 
amount of alimony once it was fixed, and that, as the wife did not appeal 
against the order of the District Judge fixing her alimony, the High Court 
exceeded the power given to it under O. 41, R. 33 of the Civil Procedure 
Code in raising the amount of her alimony, justified a finding that the case 
was a fit one for appeal to His Majesty in Council, but that leave to 
appeal should be granted only on condition that the petitioner should pay 
the costs of the respondent in the proceedings before His Majesty in 
Council. i 

Held, (per Reilly, J.), that the case would not be a fit case for appeal 
within the meaning of S. 56 of the Indian Divorce Act if the husband did 
not advance to the wife the expenses of contesting the appeal but, that, 
if he did so, it would be a fit case. : 3 

Petition praying that for the reasons stated therein the 
High Court will be pleased to grant leave to the petitioner herein 
to appeal to the. Privy @ouncil against the decree of the High 
Court in A.S. No. 169 of 1927 (O. P. No. 44 of 1926 on the 
file of the District Court, East Tanjore, at Negapatam). 

T. Ve Muthukrishna Aivar and N. Muthuswami Aryar for 
petitioner. 

°M. A. T. Coelho and C. M. J. Ernest for respondent. 

The Court made the following 

JUDGMENTS. Jackson, J.—This is an application under sec- 
tion 56, Indian Divorce Act (IV of 1869), for leave to appeal 
to His Majesty in | Council from the order and decree of this 








~ 


“CMP, Nos. 1935 and 1966 of 1929. 30th April, 1929, 
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Court in Appeal No. 169 of 1927 fixing the alimony to be paid 
by petitioner to respondent, his divorced wife, at Rs. 260 a 
month. 

The amount originally fixed by the District Judge was 
Rs. 120 and this was confirmed on appeal. Then the respond- 
ent petitioned the District Judge for an increase and he fixed 
the amount at Rs. 160 plus Rs. 150 for the children. This 
Court found that nothing need be paid to the children who were 


no longer minors under the Act, but increased the alimony of 
the mother to Rs. 260. 


The petitioner contends that there is no provision in the 
Act for increasing the amount of alimony once it is fixed and 
this Court is not justified in reading S. 37 as entitling the Court 
to make such orders as regards maintenance as may from time 
to time be reasonable. 


He also contends that inasmuch as the -respondent did not 
appeal against the order of the District Judge fixing her alimony 
at Rs. 160 this Court in raising the amount to Rs. 260 exceeded 
the power given to an Appellate Court under O. 41, R. 33, Civil 
Procedure Code. I consider that neither of these points 1s so 
clear as to justify us in finding that this is not a fit case for 
appeal; nor can they be ‘said to be unsubstantial for they mate- 
rially affect the law of divorce and the law of procedure. 


But in giving leave to appeal I think it necessary to order 
that the petitioner should pay the costs of the respondent in the 
proceedings before the Privy Council. Under S. 7 of Act IV of 
1869 this Court is bound to act and give relief on principles 
and rules which conform to those obtaining in England and I 
have no doubt that in a similar case arising in England O. 91, 
Part VIII of the Annual Practice would be applied, and the 
wife would be given her costs. 


In the circumstances we give leave to appeal on condition 
of petitioner depositing Rs. 3,000 within three weeks of the 
re-opening of the Court next July which sum may be drawn 
by respondent. j 


Reilly, J—In C.M.P. No. 1935 of 1929 the husband prays 
for a certificate that this is a fit case for appeal to His Majesty 
in Council under S. 56 of the Indian Divorce Act. The two 
questions which the husband wishes to raise in appeal, viz., 
- (1) whether the amount of alimony which a husband has been 
ordered to pay monthly under S. 37 of the Act can be. raised by 
the Court when it has once been fixed, and (2) whether R. 33 


Iswarayya 
v 


Iswarayya. 





Jackson, J. 


keilly, J 
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Iswarayya of O. 41, Code of Civil Procedure, gives power in special cir- 
eae cumstances to make such an order as was made in this case, 
are questions of general importance. But does that make it a 
ht case for appeal under S. 56 of the Indian Divorce Act? 
Even if it were enough to make the case a fit one under sec- 
tion 109 (c), Code of Civil Procedure, it would not necessarily 
be enough under S. 56 of the Indian Divorce Act. Consider- 
ing the nature of ‘the cases which can be taken before His 
Majesty in Council under S. 56 of the Act it would often be a 
very great hardship if a wife could be subjected to such an 
appeal when it was clear that she had no means sufficient to 
contest it, merely because it raised a question of general im- 
portance. In this case it is alleged by the wife, and is not 
disputed before us, that she cannot afford to appear before the 
Privy Council and contest the proposed appeal. But, as sug- 
gested by Mr. Coelho, for the wife, the Act provides machin- 
ery by the aid of which an appeal can be prosecuted without 
injustice against a wife who has no means of her own to contest 
it. Under S. 7 we are to act on principles and rules as nearly 
as may be conformable to the principles and rules on which 
the Court for Divorce and Matrimonial Causes in England acts. 
“Principles and rules” in that.section include in my opinion 
principles and rules of procedure. As a matter of procedure 
in England the husband can be required to advance his wife 
the expenses of contesting an appeal which he wishes to pro- 
secute against her. That procedure, I think, we are entitled to 
adopt here kefore declaring that the case is a fit one for appeal 
and so enabling the husband to prosecute his proposed -appeal 
before the Privy Council. In my opinion this would not be a 
fit case for appeal within the meaning of S. 56 of the Act if 
the husband did not advance to the wife the expenses of con- 
testing the appeal; if he did so, it would be a fit case. I would 
therefore require the husband to deposit in this Court within 
three weeks after the Court re-opens after the long vacation 
Rs. 3,000 for the wife’s expenses in contesting the appeal; if 
he makes the deposit in time, I would declare the case a fit one 
for appeal to His Majesty in Council and allow the wife to 


draw Rs. 3,000; if he fails to make the deposit, I would dismiss 
the application. | 





Reilly, J. 


N.S: Leave to appeal granted conditionally, 





“ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE JACKSON. 


Doraisami Thevar .. Petitioner* (2nd Respdt 
- 2nd Defendant) — 


U. 


Minor Chidambaram Chettiar and 
others .. Respondents (Petrs. and 
l Respondents). 
Civil Procedure Code (V of 1908), O. 22, R. 3—Suit by benamidar in his 


own name and not in a representative character = path of the plamlif— 
Right of the real owner to be brought on record as his legal representative, 


A person who allows his benamidar to sue in his own name nót 
in a representative character cannot come in on his death, under O. 2 22, R. 3 
of the Civil Procedure Code, as his legal representative. 


Periannan, Chettiar v. Rangachi Reddi and Marutha Pillai, (1906) 17 


M.L.J. 116 referred to. 


Petition under section 115 of Act V of 1908 praying the 
High Court to revise the order of the Court of the District 
Munsif of Mayavaram in ].A. No. 658 of 1927 in O.S. No. 160 
of 1927. 


oo. Jayarama Atyar for petitioner, 

M. Subbaroya Aiyar and S. Ka sa Sastri for 
respondents. 

The Court delivered he following 


JupGMENT.—Petitioner is 2nd defendant in O.S. No. 160 
of 1927, District Munsif’s Court, Mayavaram. The plaintiff 
died and the respondents (1 to 3) applied to be brought on 
record as his legal representatives. They -pleaded to be enti- 
tled to be brought.on because the plaintiff had been suing in the 
character of their benamidar and they are the persons really 
interested in the suit. The learned District Munsif has accepted 
their plea without addressing his mind fo its merits. He simply 
states that having found the plaintiff to be their benamidar they 


are in his opinion entitled to be recognised as legal Tepecaniiias 


This recognition would be under O. 22, R. 3, Schedule T, 
“shall cause the legal representative of the dosed plaintiff to 
be made a party.” And section 2, clause (11), Civil Procedure 
Code, defines what a legal representative is. It is not suggest- 
ed that the respondents (1 to 3) in law represent the estate of 
the deceased but it is argued that the deceased sued in a repre- 


tives. 





——-, 


*C.R.P. No. 829 of 1928, 17th October, 1929. 
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sentative character, and on his death the estate on behalf of 
which he was suing devolved upon the petitioners. The phrase 
“sue in a representative character” does not convey any ambi- 
guity to my mind. . Whatever role a person openly assumes in 
a suit is the character in which he sues. If a benamidar 


chooses to sue as absolute owner, and is asked in what character 


he sues, he will naturally say as absolute owner; to say that he 
is suing in the character of benamidar when he assumes the 


rele of absolute owner is sheer violation of plain language. It 


is hardly necessary to labour the point. To the question “In 
what character did you go to the fancy dress ball,” the answer 
“I went as myself but I dressed up as Napoleon,” would be 
nonsense. 

It is urged for the petitioner that S. 2, cl. (11), Civil Pro- 
cedure Code, has nothing to do with trustees who do not sue 
in a representative character but in their character of trustee on 
behalf of the trust; and when a trustee dies the estate does 
not devolve upon the beneficiary, as may be seen from S. 73, 
Act 11 of 1882. I agree S. 2, clause (11), Civil Procedure 
Code, in my opinion, refers to suits in which a person is allow- 
ed to represent others in a representative capacity, and not to 
trustees; but since the deceased plaintiff never appeared either 
aS a trustee or in any representative character, but sued in his 
own right, the point does not arise. 

The respondents rely on various rulings none of which 
are particularly relevant to the point in issue. Gur Narayan 
v. Sheolal Singh* lays down, what in these days is never dis- 
puted, that a benamidar legitimately represents the real owner, 
is a mere trustee for him, and, if he likes, may sue in his own - 
name in an action to which the beneficial owner is no party. 
But it does not lay down in such a suit the trustee sues in a 
representative character. Vekatanarayana Pillai v. Sub- 
bammal” establishes that a suit to set aside an. adoption is 
brought by the presumptive reversioner in a representative 
character, “the suit was brought by the deceased plaintiff as 


‘representing in his reversionary right the estate of the last male 


owner.” That is to say, the element. of representation is in- 
hererft in the suit. This affords no parallel to a suit brought by 
a man in his own right. | 


Supposing that the benamidar obtains a decree and then 


dies, the beneficiaries may claim to be his representatives under 


1. (1918) L.R. 46 I.A. 1: I.L.R. 46 C. 566: 36 M.L.J. 68 (P.C.). 
2. (1915) L.R. 42 I.A. 125: I.L.R. 38 M, 406: 28 MLJ 535 (P.C.). 
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S. 47, cl. (3), Civil Procedure Code. Bada Kristam Naidu v. 
Durvada Patrudu.? The fact that although he did not sue in 
a representative character still nevertheless they may claim to 
be his representatives hardly advances the present argument, 


because it has no bearing upon legal representatives as defined 
in S. 2, clause (11). 


On the other hand Periannan Chettiar v. Rangachi Reddi 
and Marutha Pillai, which is relied upon by the petitioner, is very 
much in point. If a principal allows his agent to sue not on 
his behalf but in his own name, he cannot come in upon the 
death of that agent as the person entitled to continue the suit. 


In the same way if parties allow their benamidar to sue in 
his own name, and not in a representative character, they cannot 
come in on his death under O. 22, R. 3. 


The respondents (1 to 3) are not entitled to be recognis- 
ed as legal representatives of the deceased plaintiff nor to be 
brought upon the record in that capacity and to that extent the 
order of the Lower Court is modified and the petition is allow- 
ed with costs to petitioner to be paid by respondents 1 to 3 both 
here and in Lower Court. 


N.S. Order of the Lower Court modified. 





PRIVY COUNCIL. 
: [On appeal from the High Court of Judicature at Rangoon.] 


PRESENT:—Lorp ATKIN, SIR JOHN WALLIS, SIR GEORGE 
LowWNDES AND Sir Brnon MITTER. 


Ma Pwa May and another ss Appellants* 
S. R. M. M. A. Chettiar Firm — : .. Respondents. 


Transfer of Property Act (IV of 1882), S. 53—Fraudulent transfer— 
Preference of one creditor to another—Transfer resulting in, if frandulent 
within the section—Stamp Act, S. 36—Docaument with defective stamp—Ad- 
mission in evidence of—Subsequent objection to its admisssbility—Permis- 
sibility—S. 37—Stamp of improper description within the meaning of— 
Revenue stamp surcharged ‘‘Court-fee’’ if a—Registration Act, S. 87—Error 
in procedure withiw the meaning of—Registration of deed not duly stamped 


if an. es 
.A debtor is entitled to prefer a creditor, unless the transaction can 
be challenged in bankruptcy, and such a preference cannot in itself be 
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impeached as falling within S. 53 of the Transfer of Property Act. The 
transfer which defeats or delays creditors within the meaning of that 
section is not an instrument which prefers one creditor to another, but 
an instrument which removes property from the creditors to the bénefit 
of the debtor. . 2 

In a case in which a mortgage deed purported to be executed for 
(i) the balance of principal and interest due under prior promissory notes 
executed by the mortgagors in favour of the mortgagee. and (ti) a cash 
advance made at the time of the mortgage, the High Court concurred in 
the District Judge’s finding that the deed was duly executed by the mort- 
sagors and that the consideration was truly stated in the deed. but neverthe- 
less held that the mortgage was made with intent to defeat and delay 
creditors. 
Held, reversing the High Court, that its decision was inconsistent with 
its finding that the mortgagees were actual creditors of the mortgagors. 


Where a document bearing a defective stamp has once been received in 
evidence, its admission cannot, under S. 36 of the Stamp Act, be called in 
question at any stage of the suit on a stamp objection. 

A revenue stamp surcharged “Court-fee’’ is a stamp of improper des- 
cription within the meaning of S. 37 of the Stamp Act, and, in the case of 
a document bearing such a stamp of sufficient amount, the Collector is 
entitled to exercise the powers given by that section. ae 

In seeking to apply S. 87 of the Registration Act it is important to 
distinguish between defects in the procedure of the Registrar and lack of 
Jurisdiction.’ Where the Registrar has no jurisdiction to register, the section 
is inoperative. On the other hand, if the Registrar having jurisdiction has 
made a mistake in the exercise of it, the section takes effect. 


“The registration of a deed not duly ‘stamped is a mere error in pro- 
cedure within the meaning of S. 87 of the Registration Act. 


Appeal No. 102 of 1928 from a decree of the High Court, 
Rangoon (Heald and Mya Bu, JJ.), dated the 15th July, 1927, 
reversing a decree of the District Court of Magwe, dated the. 
31st May, £926, and dismissing a suit which that Court had 
decreed. 

In that suit the appellants as mortgagees sought a decree 
for sale of four oil wells of Maung Po Saung and his wife Ma 
Twe, the first and second defendants therein, their mortgagors, 
and the réspondents, attaching creditors of the mortgagors, got 
themselves added as parties and defended the suit on the grounds 
(1) that the document recording the alleged mortgage was not 
admissible in evidence to prove it, and (2) that the mortgage 
was void as made collusively and with intent to defeat and delay 
the creditors of the mortgagors. 

The District Court decided both these points against the 
attaching creditors, though it held the transaction to be highly 
suspicious. The “High Court decided the first point Samsi 


them and the second in their favour. 


© De Gruyther, K.C. and Pennell for appellants, 
` Dunne, K.C. and Ratkes for respondents. 
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De Gruyther, K.C.—The appellants gave valuable considera- 
tion for the mortgage, including a substantial sum of fresh 
money. The facts proved amount only to this, that the debtors 
gave security to one creditor rather than another, but such pre- 
ference was not merely legitimate, but very natural, as thereby 
they obtained a further advance of which they were badly in 


need. Section 53 of the Transfer of Property Act was con- 


sidered by the Board in Musahar Sahu v. Hakim Lal. 


[Lord Atkin —I do not see how a mortgage in favour of 
an existing creditor can be a fraudulent transaction. | 


Dunne, K.C., for respondents.—I concede that a debtor 
can prefer one creditor to another and that the transaction would 
not be within the purview of section 53 of the Transfer of 
Property Act. The question is, whether the consideration in 
the present case was a fictitious consideration or not. The High 
Court has given a finding that the consideration was fictitious. 
The mortgage deed was improperly stamped and was not 
validly registered. It was inadmissible in evidence: section 35, 
Stamp Act, 1899. The instrument was not “duly stamped,” 
as it bore a Court-fee stamp, and not the stamp as prescribed 
under the rules of the Stamp Act. 

; [Lord Atkin refers to the definition of “duly stamped” 
in section 2, sub-section (11) of the Stamp Act.) 

The mortgage was not duly stamped when registered. Sec- 
tion 35 enacts that a document shall not be registered or acted 
upon unless duly stamped. Refers to section 37 as to certify- 
ing improperly stamped instruments. 

- [Sir George Lowndes—The document in this case has 
been certified. | 

Yes, but it was certified after the case came into Court. 

[Sir George Lowntdds.—There is no provision in the Stamp 
Act as to appeal or objection to the certification. | 

The question is, whether, having regard to section 35, the 
document could be registered if not then duly stamped? 

[Sir George Lowndes.—The certifying under section on 37 
would relate back to the date of the execution of the mortgage. | 


Section 37 does not apply in this case, as the expression 
“stamp of improper description” does not include a description 


i ee te OO 
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of stamp appropriate for purposes outside the Stamp Act 
altogether. See Reference wider sectton 57 of Act No. II of 
1899,? ; 


Only adhesive and impressed stamps are contemplated by, 
the Stamp Act, and not other stamps, such as Court-fee stamps 
or postage stamps. Section 37 does not apply to the case of an 
entirely irregular stamp put on the document. Refers to R. 16 
of the Rules of the 17th February, 1899, passed by the Gover- 
nor-General in Council under the powers conferred by the Stamp 
Act. As the mortgage was not duly stamped at the time of its 
registration, the registration was null and void. The certify- 
ing of the: mortgage in this case by the Collector could ‘not 
make it duly stamped ab inito. 


De Gruyther, K.C.,-in reply. 


The following cases were cited in the course of the argu- 
ment :—Mujibuanissa v. Abdul Rahim and Abdul Aziz 
Sarada Nath Bhattacharya v. Gobinda Chandra Das,‘ 
Jambu Parshad v. Muhammad Aftab Khan’, Ma Shwe Mya v. 
Maung Ho Hnaung®, Annapurnabai v. Lakshman Bhikaij 
Vakharkar’, Sah Muklum Lall Panday v. Sah Koondun Lall 
and Mohammed Ewaz v. Birj LalP. 


25th July, 1929. Their Lordships’ judgment was delivered 
by 
Lorp Atxin.—This is an appeal from a decree of the High 
Court of Judicature at Rangoon. The plaintiffs are the mort- 
gagees under a mortgage, dated March 13, 1924, by which Maung 
Po Saung and his wife Ma Twe mortgaged to the plaintiffs 
for Rs. 20,000 four oil wells in the Yenangyaung oil field. 
The consideration for the mortgage is alleged to be a sum of 
Rs. 13,764, the balance of principal and interest on three pro- 
missory notes, dated June 25, 1921, November 25, 1921, and 
May 30, 1923, for the sums of Rs. 7,700, Rs. 1,700, and 
Rs. 2,600. respectively, and made by the mortgagors in favour 


—=_ 





2. (1901) I.L.R. 23 A. 213 (FB). 
3, °(1900) To Ry 28 DAs 154" LLR: 23 Ae 2532 I MLJ S8 (PC). 
4. (1919) 23 C.W.N. 534. 

5. (1914) L.R. 42 I.A. 22: I.L.R. 37 A. 49: 28 M.L.J. 577 (P.C.). 
6. (1922) L.R. 49 F.A. 395: I.L.R. 50 C. 166: 44 M.L.J. 732 (P.C.). 
7. (1894) I.U.R. 19 B. 145. 

8. (1875) L.R. 2 I.A. 210 at 216.” 

9, (1877) L.R. 4 T.A. 166 at 176. 


LVIII] THE MADRAS LAW JOURNAL REPORTS. 63 
of the first-named mortgagee and her husband. The second- aes 
named mortgagee is Ma Pwa May’s son. His wife is the niece Ma Pwa May 
of Maung Po Saung, one of the mortgagors. The further S RMMA. 
consideration, making up the total.sum of Rs. 20,000, is alleged Chettiar 
to be a present advance of Rs. 6,236 in cash. The mortgage a 
was registered on March 14, 1924. There is no doubt that at Lord Atkin. 
` the date of this mortgage the mortgagors were heavily indebted. 
“One of their creditors was the respondent firm, who on March 
20, 1924, instituted a suit against them to recover Rs. 13,295, 
‘principal and interest, due on two promissory, notes, dated 
March 27, 1923. On May 13, 1924, the respondents obtained 
an order before decree for the attachment of the mortgagors’ 
property, including the four wells, the subject of the mortgage 
in question. On June 10th the appellants, the mortgagees, 
having demanded payment without success, brought the present 
suit against the mortgagors to enforce the mortgage. The res- 
pondent firm applied to be added as a party to the suit as a neces- 
sary party under O. 34, R. 1, and on September 6, 1924, the 
District Judge made the order. A question was raised in the 
Courts below, but not before their Lordships, as to whether this 
order was correct. Their Lordships must not be taken as ex- 
pressing an opinion upon this matter. The respondents thus 
added as defendants put in a written statement by which they 
alleged that the mortgage deed was executed without considera- 
tion and for the purpose of defrauding the respondents. They 
also pleaded that the document was improperly stamped, and 
that in consequence the registration was invald and the 
document was also inadmissible in evidence. The issues fixed by 
the District Judge on the first plea were— : 





(1) Was the mortgage deed executed by the mortgagors 
and for valuable consideration? 


(2) Was the mortgage deed execfited in collusion with the 
plaintiffs for the purpose of defrauding the third defendant? 


The claim that the deed: was void was based qn S. 53 of 
the Transfer of Property Act, 1882, which provides that any 
transfer of immovable property made with intent to defeaé and 
delay the creditors of the transferor is voidable at the option 
of any person so defeated or delayed. The learned District 
Judge, after hearing evidence, found that the deed was duly 
executed by the mortgagors, and the consideration was truly - 
stated in the deed, t.e., that the promissory notes referred to 
were genuine notes on which the mortgagors were indebted to 
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“the mortgagees in the sums mentioned, and that the cash 


advance was in fact made. There appears to be no finding to the 
contrary by the-High Court, who nevertheless came to the con- 
clusion that the mortgage was made with intent to defeat and 
delay the creditors. This finding appears to their Lordships to 
be inconsistent with what must be taken to be the fact that the 
mortgagees were actual creditors of the mortgagors. A debtor 
is entitled to prefer a creditor, unless the transaction can be 
challenged in bankruptcy, and such a preference cannot in itself 
be impeached as falling within section 53: 


‘*The transfer which defeats or delays creditors is not an instrument 
which prefers one creditor to another, but an instrument which removes 
property from the creditors to the benefit of the debtor. The debtor must 
not retain a henefit for himself. He may pay one creditor and leave 
another unpaid (Middleton v. Pollock!). So soon as it is found that the 
transfer here impeached was made for adequate consideration in satisfac- 
tion of genuine debts, and without reservation of any benefit to the debtor, 
it follows that no ground for impeaching it lies in the fact that the plaintiff, 
who also was a creditor, was a loser by payment being made to the pre- 


- ferred creditor, there being in ‘the case no question of bankruptcy. 


The concurrent finding that the consideration for the deed was real 
reduces the case to one in which the debtor has preferred one creditor to 
the detriment of another; but this in itself is no ground for impeaching 
it under the section, even if the debtor was intending to defeat an anti- 
cipated execution by the plaintiff.’’ 

Their Lordships find it unnecessary to add anything to the 
above authoritative exposition of the law of Lord Wrenbury in 
giving the decision of the Board in Musahar Sahu v. Hakim Lal.” 


The plea of the respondents, therefore, on the merits failed. 


It is necessary, however, to determine the issues raised by 
the objection to the stamp and the consequent objection to the 
registration. The point is highly technical and is as follows :— 
The mortgage was executed on a sheet which bore, not an ordi- 
nary revenue stamp, but a Court-fee stamp. The stamp appears 
to be the ordinary impressed revenue stamp, but surcharged with 
the words “Court-fee” stamped over it. The amount of the 
stamp in this case is sufficient to satisfy the revenue require- 
ments, but,the respondents contend that the document is not 
“duly: stamped” within the meaning of the Stamp Act, 1899. 
By saction 35 of that Act: 


‘*No instrument chargeable with duty shal! be admitted in evidence 
for any purpose by any person having authority to receive evidence or 
shall be acted upon, registered or authenticated by any such person or 
by any public officer unless such instrument is duly stamped.’’ 

MEH NE SEERE Na a ee ee 
1. (1876) 2 Ch.D. 104 at 108. 
2. (1915) L.R. 43 I.A. 104 at 107: 1.L.R. 43 C. 521: 30 M.L.J. 116 (P.C.). 
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Hence, say the respondents, the document (a) could not 
be admitted in evidence; (b) could not have been validly regis- 
tered, therefore was unregistered; therefore under section -49 
of the Registration Act of 1908 could not affect the immov- 
able property comprised therein. This contention has been re- 
jected by both Courts below, and their Lordships agree with 
their decision. What happened in the suit was that, before the 
respondents filed their written statement calling attention to 
the stamp objection, the plaintiffs applied to the Court for return 
of the mortgage deed in order that they might apply to the Col- 
lector for rectification of the error. The District Judge found. 
himself bound by section 33 of the Stamp Act to impound the 
document, and eventually by direction of the High Court it was 
forwarded to the Collector under section 38 (2) of the Act, who, 
on payment of a further duty of Rs. 100 and a penalty of Rs. 5, 
certified it to be duly stamped. It was then received in evidence 
in the District Court. It follows that, in accordance with S. 36 
of the Act, its admission could not be called in question ‘at any 
stage of the suit on a stamp objection. The question of admis- 
sibility is thus disposed of. 


The attention of their Lordships was called to the provi- 
sions of S. 37, which enables the Governor-General in Council 
to make rules, providing that where an instrument bears stamps 
of sufficient amount, but of improper description, “it may en pay- 
ment of the duty with which the same is chargeable be certified 
to be duly stamped, and any instrument so certified’ shall then 
be deemed to have been duly stamped as from the date of its 
execution.” Their Lordships entertain no doubt that in pur- 
suance of this section and the rules made thereunder (Rule, 16 
of the Rules of February 17, 1899), the Collector would have 
been entitled in this case to exercise the powers given by the 
section. The contention to the contrafy is that the section has 
no reference to any stainp except a revenue stamp pure and 
simple, and that a revenue stamp surcharged “Court-fee” is not 
within the meaning of the section a stamp of improper descrip- 
tion.” This appears to their Lordships to be putting too narrow 


. . . . ° . 
a construction upon a remedial section, and their Lordships - 


would not be prepared to assent to the opinion of the High 

Court of Allahabad in Reference under section 57 of Act II 

of 18997 so far as it concerns Court-fee stamps in 

their present form. It is plain, however, that the Col- 
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lector was not asked to exercise his powers under section 37, but 
under S. 38- (2) and S. 40 (b). These sections do not contain 
the provision in section 37 that the document when certified shall 
be deemed-to have been duly stamped as from date of execution. 
It-is-necessary, therefore, to consider the objection to the regis- 
tration- on the ground that, when. registered, the document was 
not duly stamped. - The plaintiffs meet this objection by rely- 
ing upon the terms of section 87 of the Registration Act, which 
provides that 

‘‘Nothing done in good. faith pursuant to this Act, or any Act hereby 
repealed, by any registering officer, shall be deemed invalid merely by 
reason of any“defect in his appointment or procedure.’’ 

In séeking to apply this section it is important to distin: 
guish between defects in the procedure of the registrar and lack 
of jurisdiction. Where the registrar has no jurisdiction to 
register, as where a person not entitled to do so presents for 
registration, or where there is lack of territorial jurisdiction, 
or where the presentation is out of time, the section is inopera- 
tive. See Mujtbwinissa v. Abdul Ralim.” On the other hand, 
if the registrar having jurisdiction has made a mistake in the 
exercise of it, the section takes effect. 


‘Their Lordships have no doubt that the mistake is an error 
in procedure.’ The prohibition against registration is included in 
section “35 ` of- the Stamp ~ Act ‘amongst similar prohibi- 
tions’ as’ ‘to ‘admitting in evidence’ and ‘authenticating, 
which -can only be regarded as procedure. “The duty 


-of + the registering: officer is + to scrutinise ` the stamp 


and pass an opinion on its adequacy; as he purports to do in this 
very document. It would be remarkable that, if he made a mis- 
take of possibly a few annas on the amount of stamp required, 
and admitted a document to registration, it would be treated as 
having no effect years after wards. Their Lordships are forti- 
fied in this view by former decisions of this Board. In Sal 
Mukhi, Lall Panday v. Sah Koondun Lal? the registrar’ had . 
registered a deed of sale in the absence of the vendors contrary 
to the provisions of section 36 of the Registration Act. The 
Board held that, having once been presented for registration, 
it, was still in time for regular registration, though the first 
registration may have been invalid. There appears to have been 
an admission by the parties that the first registration was not 
valid. But the Board indicated an opinion that the first regis- 
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tration was validated by the provisions of section 88 of the 
Act (now section 87). Sir Barnes Peacock, in delivering the 
‘opinion of the Board, said: i 


“In considering the effect to be given to S. 49, that section must 
be read in conjunction with S. 88, and with the words of the heading 
of part 10, “Of the Effects of Registration and Non-Registration.? Now, 
considering that the registration of all conveyances of immovable property 
of the value of_Rs. 100 or upward is by the Act rendered compulsory, and 
that proper legal advice is not generally accessible to persons taking con- 
veyances of land of small value, it is scarcely reasonable to suppose that 
it was the intention of the Legislature that every regisiration of a deed 
should be null and void by reason of a non-compliance with the provisions 
of`Ss. 19, 21, or 36, or other similar provisions. It is rather to be inferred 
that the Legislature intended that such errors or defects should he classed 
under the general words ‘defect in procedure’ in S. 88 of the Act, so 
that innocent and ignorant persons should not be deprived of their property 
through any error or inadvertence of a public officer, on whom they 
would naturally place reliance. If the registering officer refuses to register 


the mistake may be rectified upon appeal, under S. 83, or upon petition under 
S. 84, as the case may be; but if. he registers where he ought not to 
register, innocent persons may be misled, and may not discover, until it is 
too late to rectify it, the error by which, if the registration is in conse- 
quence of it to be treated as a nullity, they may be deprived of their just 


rights.’? 

The opinion there expressed was adopted by the Board in 
Mohammed Ewaz v. Birj Lall, where two of the persons exe- 
cuting the deed admitted execution by themselves, but denied 
execution by the third party. The principle has been applied 
to registration of an insufficiently stamped deed by the High 
Court of Calcutta in Sarada Nath Bhattacharya v. Gobinda 
Chandra Das,’ a decision of which their Lordships approve. 
On this part of the case both the Courts below decidéd in favour 
of the plaintiffs, relying upon the decision of the High Court 
of Calcutta above cited. _ : 


Their Lordships are therefore of opinion that the plaintiffs 
were entitled to succeed in the suit. The appeal should be 
allowed. The decree of the High Court should be set aside, 
and the decree of the District Judge restored. Their Lord- 
ships will humbly advise His Majesty accordingly. The res- 
pondents must pay the costs of the appellants here,and in the 
High Court. 


Solicitor for appellants: J. E. Lambert. 
Solicitors for respondents: Bramall & Bramall. 


K.J.R. ) l Appeal allowed. 





6. (1877) L.R, 4 LA. 166 at 176. 7. (1919) 23 C.W.N. 534, 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Or dinary Original Civil Jurisdiction.) . 


PRESENT: —MR. Justice KuMARASWAMI SASTRI, MR. 
JUSTICE CURGENVEN AND MR. JUSTICE PAKENHAM WALSH. 


O. R. M. O. M. S. P. Lakshmanan Chettiar 


of Karaikudi, Ratmnad District .. -~ Petitioner* 
>- v. 
The Commissioney of Income-tax .. Respondent. 


Indian Income-tax Act (VII of 1918), Ss. 3 (2) (vii) and 66—Banker 
and money-lender—lIsolated transaction of purchase and sale of properties— 
Profits obtained: by such transaction—Question of their taxability, one of 
fact or law—Transfer of bonds and properties obtained by assessee in liqui- 
dation of debt due to hinv—dssessee incurring loss in the realisation of 
the bonds but ¢ getting profit by the sale of the properttes—Clubbing together 
of all these items in the business accounts—Deduction obtained by the 
assessee for the loss incurred in the realisation of the bonds—Liability of 
the profit obtained by the sale of the properties to income-tax. 


The question whether the profit that accrues to a banker and money- 
lender from an isolated transaction of a purchase and sale of certain pro- 
perties is taxable as profit arising from his business or exempt from taxa- 
tion as arising from occupation of a casual nature within the meaning of 
section 3 (2) (uni). of the Income-tax Act of 1918, is one of fact. 

“An assessee carrying on money-lending business obtained a transfer of 
certain properties from his debtor in liquidation of the debt due to him. The 
items transferred consisted of monies due on simple money debt bonds, monies 
due on mortgage bonds and also rubber plantations. The assessee incurred 
loss in the realisation of the simple money debts and the mortgage debts 
and such loss was treated as a business loss and the assessce got ‘a deduc- 
tion. But the rubber plantations were sold at a profit by the assessee. All 
these three items were clubbed together in an account which was part of 
the business account and only formed a separate ledger heading thcre and 
the assessee did not treat the profit obtained by the sale of the rubber 
plantations in any manner separate from the other two items. 

Held, that the profit obtained by the sale of the rubber plantations was 
not exempt from taxation as arising from occupation of a casual nature 
within the meaning of sectiof 3 (2) (viii) of the Income-tax Act of 1918, 
but should be treated as a business profit and as such taxable. 


Case stated by the Commissioner of Income-tax, Madras, 15 
as follows :e— 

I have the honour to refer the following case for the deci- 
sion bf the Hon’ble the Judges of the High Court under S. 66 (3) 
of the Indian Income-tax Act, 1922, $ 

2. The petitioner is a Nattukottai Chetti residing at Deva- 
kottai in the Ramnad District within the jurisdiction of the Income- 
tax Officer, Karaikudi, I Circle. 


“0, P, No. 179 o of 1928, 15th October, 1929, 
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3. He is the proprietor of a banking business with branches 
situate in and outside British India, one of which is at Madras. 


“4. In the course of his business at Madras he advanced various 
sums of money to one P. L. N. K. Subramaniam Chettiar. In or 
about October, 1922, the amount due by Subramaniam Chettiar 
amounted to about Rs. 53,000. -At that time the petitioner press- 
ed this debtor for the re-payment of the loan and as the latter was 
not in a position to discharge his liability in cash he assigned in 
favour of the petitioner cash outstandings, mortgages and rubber 
gardens at Penang of the face value of $50,000 for a consideration 
of $26,000 or Rs. 46,280. The petitioner gave credit to the debtor 
for this sum in his Madras accounts. The balance due from the 
debtor with interest thereon up to Ist Chithrai, Rakthakshi (13th 
April, 1924) amounted to Rs. 11,733. About the end of December, 
1924, the petitioner got an assignment of the debtor’s interest 
in a decree in Penang for a consideration of Rs. 3,500 and a 
further sum of -Rs. 2,500 in cash. After giving credit for the 
several sums received from the debtor a sum of Rs. 5,733 was 
still found to be cutstanding and the petitioner wrote off this sum 
in his Madras accounts and claimed it as a deduction on account 
of bad debt in arriving at the profits of the Madras business tax- 
able in the year 1925-26. The Income-tax Officer allowed the 
petitioner’s claim. 


5. The outstandings, etc., which were assigned to the petitioner 
by P.-L NK. Subramaniam Chettiar and referred to in pac 
graph 2 above are as under: 


$ 
Cash outstandings 32,450 
Debt due from K. U. O. on morgat of 
land si 4 NA 7 4.050 
Rubber gardens si pè ve, 43500 
Total ja 50,000 





6. In giving credit to the debtor for the sum of Rs. 46,280 or 
$26,000, the consideration agreed upon, the petitioner debited 
K.U.O. in his Madras accounts with a sum of Rs. 7,087 or 
$4,050 and debited the balance of $21,950 to an actount styled 
“Penang Thundu account.” Thereafter the petitioner instructed 
a money-lending firm at Penang in which he is a partner to fealise 
the outstandings taken* over from the debtor. A sum of Rs. 3,778 
was collected from K.U.O. and during the year of account the 
petitioner wrote off the balance due in the account, wiz., Rs. 3,309 
as irrecoverable and claimed it as a deduction in computing -the 
profits of his Madras business. This claim was also allowed by 
the Income-tax Officer. .The other assets valued in the books at 
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$21,950 actually fetched a profit of Rs. 70,000 on re-sale. Out 
of this a sum of Rs. 64,009 was received in Madras and credited 
to the “Penang Thundu account.” In the profit and loss statement 
filed by the petitioner before the Income-tax Officer in support of 
his return for the assessment of the year 1926-27 (based on the 
profits of the period 13th April, 1925 to the 12th April, 1926) the 
petitioner showed this.sum of Rs. 64,009 as the profit of his 
Madras business but claimed to deduct therefrom (1) Rs. 48,739 
which he alleged represented the sale proceeds of rubber gardens 
in the Malay States, and (2) Rs. 7,247 taxed already in previous 
years as the profits of the Madras business. The Income-tax 
Officer allowed the second claim but as regards the income from 
the sale of rubber gardens he held that the petitioner took over 
the gardens in lieu of debts with the object of again converting 
them into cash at a favcurable opportunity and that the profits 
which he had realised arose in the course of his business in money- 
lending and were part of the profits of that business. A copy of 
the order of the Income-tax Officer on this point is appended 
marked Exhibit A. 

7. The petitioner appealed against this order to the Assistant 
Commissioner, Southern Range, who agreed with the findings of 
the Income-tax Officer and dismissed the appeal.: An extract from 
the order of the Assistant Commissioner relating to this point is 
appended marked Exhibit B. 

8. He then required me by an application under S. 66 (2) 
of the Income-tax Act to state a case and refer for the decision-of 
the High Court certain questions of law arising out of the order 
of the Assistant Commisisoner which I declined to do for the 
reasons contained in my order, dated the 17th January, 1928, a 
copy of which is appended marked Exhibit C. 


9.. Thereupon the petitioner moved the High Court under 
section 66 (3) of the Income-tax Act and in its order, dated the 
12th March, 1929, the High Court has directed me to refer the 
following questions :— 

(a) Whether the A8sistant Commissioner is right in holding 
that the present case is outside the principle of the decision in 
Board of Revenue, Madras v. Arunachalam Chettiar’ and 

(b) Whether on the facts of this case the assessment of the 
sum of Rs. 48,739 is legal. 


10. My opinion on question (a) as propounded above is that 
the Assistant Commissioner having found that the petitioner took 
over the gardens with the hope of realising a profit on re-sale was 
right in holding that the profit in question was liable to be taxed 
and that there is nothing against this view in the glecision of the 
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Madras High Court in. Board of Revenue v, Arunachalam 
Chettiar. 

As regards question (b) the petitioner’ s argument seems to be 
that the eee gardens constitutéd capital in his hands and that 
any profit derived from their sale was an accretion to capital. What 
happened in this case was that the former owner of these grounds 
was indebted to the petitioner and the gardens were taken. over in 
part satisfaction of the debt. The gardens thus represented value 
received in the course of business. The value was subsequently 
turned into money by the sale-of the gardens and I think it is 
quite clear that the profit or loss resulting from these transactions 
was ‘a.profit or loss of the petitioner’s business. If the firm, by 
the sale of the gardens, received anything over and above that 
part of the sum originally advanced in satisfaction of which the 
gardens were taken over, the excess so received was clearly (subject 
no doubt to certain expenses) a busjness profit. It cannot be 
called capital merely because it was at one stage represented by 
‘land and trees. It may be noted that the surplus was treated by the 
petitioner himself in his Madras accounts as a business profit. I 
am therefore of opinion that the assessment of the sum of Rs. 48,739 
was legal and that the question must be answered in the affirmative. 

V. V. Srinivasa Aiyang gar and R. Kesava Atyangar for 
petitioner. 

M. Patanjali Sastri for respondent. 

The Court delivered the following 


JUDGMENT.—In this case the facts are shortly these: The 
petitioner carried on business in money- lending in Madras. In 
the course of such business, one P. L. N. K. Subramaniam Chetti 
owed himi about Rs. 50,000. Subramaniam Chetti failed and 
to discharge his debt he transferred certain properties to the 
petitioner for 26,000 dollars. The items transferred consisted 
of monies due on simple money debts, monies due on mortgage 
items and also rubber plantations. As regards monies due on 
simple money debts the petitioner recovered a smaller sum than 
the amount for which they were transferred and he wrote off 
Rs. 5,733 in the accounts and claimed that this was a business 
loss and got a reduction of income-tax. As regards the mort- 
gage items, while a certain portion of the mortgaged property was 
recovered, he was not able to recover the amount for hich 
they were assigned artd he also claimed it as a business loss and 
got a deduction: As regards the rubber estate it was sold at a 
profit and the question is whether that profit is taxable as part 
of the profits made by him in the business. 


sy 
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The contention of the petitioner is that this was an isolat- 
ed transaction, that it cannot be said to form part of his busi- 
ness, that any profit on re-sale was not profit made in the course 
of business and that therefore it is not taxable. The Income- 
tax Commissioner’s view was that, having regard to all the 
facts of the case, it should be treated as a profit made in the 
course of business. The questions referred to us are: “(a@) Whe- 
ther the Assistant Commissioner is right in holding that the 
present case is outside the principle of the decision in Board of 
Revenue Madras v. Arunachalam Chettiar, and (b) whether on - 
the facts of this case the assessment of the sum of Rs. 48,739 is 
legal.” The decision in Board of Revenue, Madras v. 
Arunachalam Chetitar’ was that it is a question’ of 
fact in each case whether certain stray transactions of 
a merchant are really part of his business -so that 
the profits arising therefrom can be taxed as profits arising from 
lis business. It was held there on the facts that profits that 
accrued to.a banker and money-lender from certain stray specula- 
tive purchases and sales of dollars in the Strait Settlements were 
taxable as profits arising from his business and were not exempt 
from taxation as arising from occupation of a casual nature 
within the meaning of section 3 (2) (viii) of the Income-tax Act 
of 1918. The facts which we have set out show that these 
rubber plantations were got by the petitioner in order to liquidate 
a loan ‘made by him in the course of his money-lending business. 
So far, as the items which werit to liquidate this debt are con- 
cerned, they consisted, as already stated, of some simple money 
debts, mortgage items and this item of property and they were 
all clubbed together in an account called “Thundu kanakku.” 
This account was part of the business account and only formed 
a separate ledger heading there. In dealing- with this transac- 
tion of the re-sale of the rubber plantations we must take into 
consideration what he didin respect of all the three items which 
were taken together to discharge the debt. It does not appear 
that there was any separate treatment as regards this item. They 
were all breught into Thundu kanakku; as monies were realised 
they were credited to the general account as monies realised in 
the cdurse of the a WA of the debt; and they were brought 
in the business account. When there was a loss in two of the 
transactions the loss was claimed to be a deduction out of the 
business accounts, so that, as regards the other two items, it is 
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clear that they were treated as loss arising from the business 
and as a business transaction. There was nothing, so far as 
we can see, in the accounts which distinguished this item from 
the other two items which were got by the petitioner. On the 
contrary we find that the expenses of the rubber estate were 
debited in the business accounts, the income therefrom was also 
credited in the business accounts and the profits, the excess of 
income over the expense was shown as business profit made 
outside British India in the return. So far as the contention 
that this was an isolated transaction is concerned, there is nothing 
in the authorities to show that the profits of such a single 
transaction cannot be treated as part of the business profits. 
On the contrary, there are cases where profits of a single tran- 
saction have been treated as part of the business profits. We 
may refer to the case in T. Beynon Co., Lid. v. Ogg, where 
the principles governing such cases have been enunciated. In 
that case, a company which was doing business as selling agents 
for Colliery Companies and also as commission agents for pur- 
chase of trucks, purchased certain trucks for themselves and 
made a profit out of it. The question arose whether this was 
a profit made in the course of the business. Sankey, J., deals 
with the question raised and he puts the matter clearly as 
follows: 

“In my view there is no question of law really in issue here. The 
law seems to me to be perfectly well settled, and the only question one 
has to determine is which side of the line this transaction falis on. Is it, 
as Mr. Latter contends, in the nature of capital profit on the sale of an 
investment? Or is it, as the Attorney-General contends, a profit made in 
the operation of the appellant company’s business? Now, that is very 
largely, as I think, a question of fact again.’’ 

Then, the learned Judge refers to certain circumstances 
and gives reasons for holding that it is part of the business. 
The learned Judge observes: 


“I do not think it is possible to say tMat the mere fact that it was 
an isolated transaction at once takes it out of the category of chargeable 
property. I think in most cases an isolated transaction does not fall to be 
chargeable, but I think you have to consider the transaction and you cannot 
lay it down as a matter of law without regard to the circumstances that 
in this case the £2,500 is not chargeable.’’ 


This is also the effect of the decision in Martin v. Lowry’ 
where also it was an‘isolated transaction, and this is also the 
principle laid down in Str Purshothamdass Thakurdass v. Com- 
missioner of INcome-tax, Bombay“ where a cotton merchant 
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happened -to liquidate the affairs of another cotton merchant who 
failed and made a large profit as commission and it was held that 
it: was. profit made in the course of business. The question is not 
in -this case whether the’ petitioner intended to sell it at a profit 
but, whether, having regard to all the facts and the way in 
which: he treated: this property and the other two items which 
were got by-him in.discharge of the debt and having regard 
to all the attendant facts, it can be said that this was part of 
the -business. ; 
“We cannot say in this case there was no evidence before 
the Commissioner of Income-tax, having regard to all the facts 
set-out, for coming to the conclusion that this must be treated 
as “part of the business profits and, as there was evidence to 
justify his coriclusion, it is difficult for us to hold that he was 
wrong in making the assessment. We therefore\answer the 
reference by stating that the Commissioner was right in assess- 
ing ‘the petitioner in the manner he had done. The petitioner 
will. pay Rs. 250 the costs of the Commissioner. 

N.S. g on oe l Reference answered. 





oe on | PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
La 23 in Bengal. | 
 “PResEntT:—Viscount DUNEDIN, Lorp CARSON AND SIR 
CHARLES SARGANT. | 


Gurudas Kundu Chowdhury and others .. Appellants* 
v. 
Kumar Hemendra Kumar Roy and others .. Respondents. 


- Mesue profits—Decree for possession and—Mesne profits up to date of 
plaintiff obtaining possession—Right to—Plaint valuing profits only up to date 
of suit—Effect—Civil Procedure Code, S. 2 (12)—Mesne profits—Computa- 
tion, of —Basis inue of—Progits which plaintiff miglit have received if he 
had: been int possession if a—Decree for mesne profits against tenant and 
person who let him in possession—Joint and several decree if a—Liability 
for mesne profits under, of person who let tenant in possession—Basts of. 


Where, în a suit for possession of land and mesne profits, a decree is 
passed decreeing the suit claim with costs and mesne profits, the plaintiff is 
chtit%d to mesne profits up to the time of his re-admission to the land. He 


jg so entitled even in a case in which he in his plaint valued the profits 


claimed only up to the date of the institution of the suit. ; 

<. The true basis on which mesne, profits ought, under S. 2 (12) of Civil 
ji ceduré Code to be computed is what the person iri possession received 
or might with ordinary diligence have received from the land: and not 
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what the person who was out of possession might have got if he had been 
there. 


Land, which was jointly owned and possessed by three families of Zamin- 
dars, disappeared under the Ganges. On its re-appearance, it was taken 
possession of hy the Government who let it to one S on a patni lease. Then 
the members of one of the three families recovered the entire land from 
the Government and continued S in possession. In a suit subsequently 
instituted by the members of the other two families against -the members 
of the family who had recovered possession from the Government and S 
for possession: of their share of the said land and mesne profits, a decree 
was passed decreeing the suit claim with costs and mesne profits and 
interest against the defendants. 


Held, that the decree was not a joint and several decree but was to be 
construed applicando singula singulis and that under it the members of 
the family who had recovered possession from the Government were liable 
only for such profits as they actually themselves received as rent from S 
and not for the profits got by S out of the land. 


Consolidated Appeals No. 156 of 1927 from two decrees of 
the High Court, Calcutta (Cuming and Page, JJ.), dated the 
9th June, 1926, varying orders of the Subordinate Judge of 
Nadia, dated the 13th March, 1923 and made in two applica- 
tions for the execution of decrees for mesne profits against the 
appellants and others. 


The principal questions for determination on the appeal to 
His Majesty in Council were: (1) whether the decrees award- 
ed mesne profits up to the date of the respective suits or till 
delivery of possession; (2) on what principle such mesne profits 
should be assessed. - : 


As regards the first question the learned Subordinate Judge 
was of opinion that the matter was governed by section 212 
and not section 211 of the Civil Procedure Code, 1882, and 
that under the terms of the decree, dated the 30th June, 1906, 
the decree-holders were not. entitled to realise mesne profits in 
the present execution proceedings for a period subsequent to 
the institution of the suit. He observed as follows: 


“The decrees that were passed ordered® that the ‘suits were decreed 
with costs and Wasilat and directed the Wasilat to be ascertained in the 
execution department. These decrees therefore refer to the Wasilat 
claimed by the decree-holders, but not to any future: eee A 


The High Court on the other hand took the opposite view, 
r. Justice Cuming concluding his judgment in the following 
oi o 


s After a careful consideration of the decrees I hold that the iene 
construction to be put on them is that the value of the mesne profits wasi 
given ‘up to the date of suit for the purposes of valuation and that what 
the Judge intended to give and has given in his decree were mesne profits 
tip to the date of delivery of possession. The plaintiffs described théir “stiit 
as one for mesne profits and the expression mesne profits claimed, I think, 
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may reasonably be considered to refer to the general claim for mesne pro- 
fits and not only to the mesne profits up to the date of the suit the value of 
which it was necessary to state for the purposes of assessing the stamp 
duty. I am therefore of opinion that the decree-holders in these two 


- appeals are entitled to mesne profits down to the date of delivery of 


possession.’ 


On the second question the learned Subordinate Judge held 
that the amount of mesne profits ought to be calculated on the 
basis of rent and not on the actual produce of the lands by reason 
of the fact “that the decree-holders are either co-sharer land- 
lords with the judgment-debtors or are putnidars.” 


Mr. Justice Cuming (Page, J., concurring) held the con- 
trary. He relied upon the definition of the words “mesne profits” 
in section 211 of the Civil Procedure Code, 1882, and concluded 
his judgment in the following words: 

‘The decree-holders are entitled to get the profits actually received 
by the person or persons in wrongful possession. If Srish Jet out any 
af the land in Bhag or kept any of the land in his Khas cultivation, the 
decree-holders are entitled to get what Srish actually got. The principle 
which I think is to be followed in the present case is‘that if having been 
proved that some of the land has heen Jet out at a produce rent the Court 
is entitled to assume that all the land was let out at a produce rent, and 
it is for the tortfeasors to show that it was not. They have their papers 
and by the production of their papers can at once prove how they actually 
dealt with the land. The case will have to go back to the executing Court 
now to ascertain what is the amount of mesne profits up to the date of 
delivery of possession and in arriving at the amount the Court should be 
governed by the above principles.’’ 


Mr. Justice Cuming in effect held that the appellants (the 
Kundu defendants) were joint tortfeasors with Srish and 
liable as such for all that he had, or was to be assumed to have, 
received. 


Mr. Justice Page gave judgment on the same lines; he felt 
some difficulty as to the liability_of the appellants (1.e., the 
Kundus) for what Srish had received but found an answer to 
it in the suggestion that the measure of mesne profits was what 
Srish as the person in actual possession received, and that when 
the measure had been thus fixed the profits shown by it could be 
recovered from the appellants as joint tortfeasors. The learn- 
ed Judge cited Ramratan Kapali v. Aswini Kumar Dutt,’ a judg- 
ment of Mookerjee and Teunon, JJ. laying down that where 
joint tortfeasors were in possession in the bona fide belief that 
they were entitled to possession and with a conscience void of 
offence, they were entitled to have the mesne profits awarded 
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apportioned between them and the plaintiffs, but in refusing to 


follow that authority, he observed: 

| “I confess, with all due respect for those learned Judges, that I can 
find no principle or authority in support of it; while the speeches in 
Palmer x. Wick? upon which their Lordships rely, and in the course of 
which the House of Lords had occasion to discuss the question whether 
there could be contribution between joint tortfeasors appear to me to he 
incompatible with any such doctrine. I am of opinion, however, having 
regard to the facts in the present case, that neither the Kundu defendants 
nor defendant No. 2 (Srish) can be brought within the category of persons 
to whom this doctrine could in any event be made applicable; and that 
such a doctrine if applied in this case would work considerable hardship 
upon the plaintiffs, for the Kundu defendants (who are really the contest- 
ing respondents and who, in my opinion, have rightly been held jointly 
liable for mesne profits with the defendant No. 2, who was in actual 
possession) are men of substance, while the defendant No. 2 (ie. Srish) is 
wholly without means with which to liquidate the judgment-debt.”’ 


Against the decision of the High Court, the Kundu 
defendants -appealed to His Majesty in Council. 


Sir George Lowndes, K.C. and E. B. Raikes for appellants. 
Upjohn, K.C. and Dube for respondents. 


Lowndes, K.C_—On the true construction of the decree, the 
decree-holders were only entitled to mesne profits till date of 
suit. 

[Viscount Dunedit.—Why. should you not pay mesne pro- 
fits until you were turned out of possession? | 


The question is, does the decree award stich mesne profits? 
Our contention is that it allows mesne profits only up to date of 
suit. Refers to Mosoodun Lall v. Bekaree Smgh’ You 
have got to see what the decree gives. The decree in 
this case awards what the plaintiff claims, and therefore you 
have to go back to the plaint to see what relief the plaintiff 
claimed. In the plaint the plaintiff definitely asks for mesne 
profits for three years prior to the institution of the suit. 


[Lord Carson.—Are there no statutory rules to the effect- 


that mesne profits are to go up to delivery of possession ?] 


There is nothing in the old Civil Procedure Code, 1882, 
to indicate that the decree-holders are entitled to mesne profits 
right up to delivery of possession. Under the new Code (@. 20, 
R. 12) provision is made for a preliminary and a final decree 
and therefore no difficulty arises. 


[Viscount Dunedin refers to the plaint, where the claim is 
described as “Suit for declaration of title to and for recovery 
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of possession of immoveable property and mesne profits, valued 
at Rs. 7,545-14-8.”] 


Lowndes, K.C., refers to paragraph 9 of the plaint, reading: 


“The value of the Jand under claim is Rs. 6,156-9-0. The mesne 
profits amount to Rs. 1,389-5-8 as per accounts given below. So the plaintiffs 
bring this suit on paying the proper Court-fees on a valuation of Rs. 7,545-14-8 
being the total of the aforesaid two sums and pray as follows:—(a) . 

(0) A decree may be given for the mesne profits claimed with interest till 
date of realisation.’’ 


In Fakharuddin Mahomed Ahsan v. Official Trustee of 
Bengal* the decision turned upon the construction of the parti- 
cular decree then before the Board. 


[Lord Carson.—lIf£ you were a wrong-doer, you are liable 
for mesne profits during the time you were in wrongful posses- 
sion. | . 


As regards the second question, the right basis for esti- 
mating the mesne profits was the rent which the Kundu defend- 
ants received from their Putnidar (Srish). - The Kundus 
(defendants) and the Roy and Mookerji decree-holders were 
and always had been tenure-holders and could only derive income 
from the lands by letting them. The Kundu defendants were 
only responsible for the rent which they actually received in 
the absence of proof that they could with ordinary diligence 
have received more. 


[Viscount Dunedit.—Mesne profits have nothing to do with 
wrongful possession. ] | 


Upjohn, K.C., for respondents.—The heading of the plaint. 
shows that it was a suit for recovery of immoveable property 
and mesne profits. According to the practice of the Courts in 
India, you do not expressly ask-for future mesne profits. They 
are always allowed under the provisions of sections 211 and 212 
of the Civil Procedure Cede, 1882. In any case the Court has 
inherent jurisdiction to award future as well as past mesne 
profits. 

14th Feb. 1929. Their Lordships’? judgment was deliver- 
ed by - 

Viscount DUNEDIN.— This is a case which has arisen out 
of one of those curious effects of nature which have often been 
before the Board, namely, the behaviour of the Ganges. There 
were three families who, for brevity’s sake, have been named 
the Kundu set, the Mukherjee set and the Roy set. They were 
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three families of Zamindars who were in joint possession of 
certain mougas called Durlabhpur in Jirat and Hatikanda. 
They were in joint. possession in law. It was quite true that 
they had a separate towzi number, but that makes no difference 
to the legal character of the possession. These properties dis- 
appeared under the Ganges. After a considerable period of 
years they re-appeared and when they re-appeared they were in 
juxtaposition to some property held by the Government. The 
Government assumed that the land which had come out of the 
Ganges was an accretion to their property, and proceeded to put 
tenants upon it, but after a certain time the Zamindars woke 


up to the fact that it might be their property that had re-appear- . 


ed from under the Ganges, and, accordingly, they took the ordi- 
nary steps, namely, an application to the Court of the Collector. 
Originally the two sets, the Roy set and the Kundu set, made 
applications, but the Roy set did not persevere, and there is a 
copy of the order sheet in the Court of the Collector in which, 
dealing with the Roy application, it says: 

‘“The notice-givers took no steps to establish their right to the 
lands claimed by them as a reformation im situ. On the other hand the 
Kundu Babus of Mouri have succeeded in establishing that Government 
has no right to the mouzas of Jirat and Durlabhpur.’’ 

Accordingly, there is on the other order sheet a certified 
copy of order of release in which the Collector says: 


“I accordingly order that the lands included within the Revenue 
Survey boundaries of Char Jirat and Durlabhpur as shown in Exhibits A 
and A (2) be released.’’ 

That put the Kundu anil in lawful . possession oi the 
whole of the lands. It is quite true that they, although in law- 
ful possession of the whole of the lands, were not really in one 
sense in lawful possesston because they had, as-regards the other 
two families, only a right to a 6 annas share; the other 10 annas 
share being in the right of the other two families. 


_ When the Government had been there they had thought 
that the best way to deal with the land was to let it in putni 
to a person of the name of Srish. Srish seems.to bave worked 
the land well and settled cultivators upon it, and he paid his 
putni to the Government. When the Kundu family got pôsses- 
sion of the land under the lease they thought that the best plan 
that they could adopt was to continue Srish and continue Srish 
ay. did. : 


‘After-a Kittle while the other two ‘families oe up to. ate 
fact ‘that as’ the lands had been. recovered, and as they had a 
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right to a 10 annas share of it, they had better make effectual 
their-right, and accordingly they raised action for. that purpose. 
That action was defended by the Kundus. The first Judge gave 
judgment in favour. of the plaintiffs; then there was an appeal 
in which that judgment was reversed and then there was an appeal 
to the Privy Council which restored the judgment of the first 
Judge. 


That suit was for the recovery of the land and mesne profits. 
The suit was brought against everybody who was found there: 
it was brought against the Kundus; it was brotight against the 
Government and a certain gentleman connected with the Gov- 
ernment who had had partial possession of land before the period 
at which the Kundus were readmitted, and it was also brought 
against Srish, who was, found to be the person in actual 
possession. The decree in that suit was as follows: 

“Tt is ordered that the claim of this suit be decreed with costs and 
mesne profits and interest against the principal defendants and the defend- 


anis subsequently added. . . . The amount of mesne profits to be ascer- 
tained in execution.’’ ; 


The questions that are now before their Lordships arose 
when the amount of mesne profits had: to be ascertained in 
execution: Two questions arose in connection’ with that. The 
first is as to the period for which the mesne profits should be 
allowed. The terminus a quo, so far as these particular defend- 
ants are concerned (because it is only the Kundu defendants that 
are here), was, of course, when they were first re-admitted to 
possession, but the terminus ad quem might either be the raising 
of the suit or the time when the plaintiffs got decreed to them 
the right to be on the lands. Upon that the High Court have 
held that mesne profits must go to the further period and this 
appeal is first against that. 


Their Lordships think that this matter is really decided by 
authority. “That the claim of this suit be decreed with costs 
and mesne profits” has been decided to mean profits up to the 
time of the plaintiffs’ re-admission to the land. The argument 
on the other side was that when you looked at what was actually 
claimed in the plaint, the plaint had said: , “Suit for declaration 
of.title to and for recovery of possession of immovable property 
and mesne profits, valued at Rs. 7,545,” and then when you come 
to the statements, in paragraph 9, the value of the land is put 
at Rs. 6,156, and then it goes on to say:_ “The mesne profits 
amount to Rs» 1,389-5-8'as per accounts given below.” Now, 
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that Rs. 1,389-5-8 is only a calculation up to the time of the P.C. 
institution of the suit. Although that isso, inasmuch as the Gurudas 
decree is “with costs and mesne profits,” -it has been held in many Kundu 
Chowdhury 
cases and cannot be gone back upon that, section 211 of the v, 
Civil Procedure Code having said that: “When the sut is ee. 


for the recovery of possession of immoveable property yielding Krmar Roy. 
rent or other profit the Court may provide in the decree for the Viscount 
payment of rent or mesne profits in respect of such property from Dunedin. 
the institution of the suit until the delivery of possession to the 
party in whose favour the decree is made or until the expira- 
tion of three years from the date of the decree (whichever 
event first. happens),” a decree in this form is an exercise by 
the Court of that power under section 211. Their Lordships 
are, therefore, clearly of opinion that on this first point the 


appeal fails. 


- Now, the second point is: On what basis the : mesne profits 
„are to be computed.. The same section 211 gives an explanation 
oi what.“mesne profits” are: l 


A s ‘¢ ‘Mesne profits’ of property mean those profits which the person 
in wrongful possession of such property actually received or might with 
ordinary diligence have received therefrom, together with interest on such 
profits. ”? i 


Undoubtedly in the Lower Court the principal argument 
seems to have turned upon a contention which doés'not commend 
itself to-their Lordships. It was argued seemingly that the true 
criterion was not what the person in possession got but what the 
person who was out of possession might have got if he had been 
there, and it. was said that inasmuch as you were a Zamindar you 
would not have cultivated yourself ; you would have taken a rent; 
here is the rent which is given.by Srish, and, therefore, that 
ought to be the proper criterion. That argument was quite 
rightly put aside. But then there is another argument. Mr. 
Upjohn wished their Lordships to think that this other argu- 
ment which will be stated presently was never started until the 
parties got before this Board. Their Lordships do not think 
that can be said, because in the judgment of the High Court 


this was said: 4 


“The seci question now arises for consideration, namely,” upon 
what basis are such mesne profits to be ascertained? In this connection 
the respondents have relied upon two main contentions: (1) That the 
plaintiffs are entitled to recover from the defendants only such profits 
as the plaintiffs using reasonable diligence could have made if they had 
been in possession of the lands and inasmuch as the plaintiffs are either 
Zamindars or putnidars and would not themselves have worked as culti- 
vators. of the land, they are only. entitled to recover mesne profits upon 
a rental basis.” i 
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That is the argument which has already been mentioned 
as not being worthy of very much attention. But then the 
learned Judge goes on: 

(502) That each of the judgment-debtors is Hable only for ‘the portion 
of the mesne profits that he actually received or with reasonable diligence 
might have received during the period in which he was in -wrongful pos- 
session; that is-to say, the person in actual possession is liable only for the 
nett profit which he received after deducting working expenses.’’ 

Now,.-the question which was directly raised by the appel- 
lants here is this. He says: 

“I am only liable for what I really got, namely, what I got from 
Srish; allowing Srish to go on as he7had done with the Government was 
perfectly reasonable; you cannot think that it was necessary for me to 


put out Srish and begin to cultivate myself, and therefore I, in. the terms 


of the Code, am only liable for what | really got.” Pe 


Mr. Upjohn has argted the case with his usual ability and 
more than his usual ingenuity, and it comes to this: - He begins 
with the decree and he says that was a decree for joint and several 
liability. Then he says: “Oh, these people really did not take 
this point sufficiently.” Well, they may not have taken it suffi- 
ciently in the first Court because their Lordships think they rather 
wandered into the question which they have already dealt with, 
but their Lordships think it is perfectly clear from what has been 
réad of thé judgment that they took it in their second point 
referred to by the High Court.” Then the argument proceeds 
thus :— | 


The judgment. was against them, and it was against them 
upon this theory that these people were all. trespassers; not 
only were the Kundu defendants trespassers but Srish was a 
trespasser. He was put in by the Kundus; the Kundus had 
no real right, and, therefore, he had not a right. Accordingly 
as the decree was for joint and several liability you may take 
the mesne profits upon the calculation of what Srish got out of 
the land, and get decree against all the others for that amount. 
Their Lordships have great difficulty in looking upon Srish as a 
trespasser, or, for that matter, in one sense, even the Kundus . 


„as trespassers, because they were in possession of the land and 


on the only legal title to it which existed, namely, the lease 
from the Government. It is quite true in one sense that they 
were in wrongful possession becatise they were taking the whole 
profits, whereas they were only entitled to 6 annas of the profits , 
and not to 16 annas of the profits. Be that however as it may 
their Lordships cannot accept this argument. They do not view 
the decree as a proper joint and se¥eral decree.’ They think it 


~ 
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is to be construed applicando singula singulis. “Let this test be 
taken: Suppose any one of the numerous defendants had refused 
to quit possession, could all the other defendants have been 
put in prison because that one defendant was in contumacy to 
the decree? What authority is there for saying that under 
such a decree as against any one particular defendant you are 
entitled to say: I will hold you liable not for the mesne profits 
which you got according to the terms of the Act, but for the 
mesne profits which somebody else got and with whom, under 
the decree, you are liable? Their Lordships think it would be 
the height of injustice to hold that and they do not see that 
they are bound to hold it. 

Therefore, their Lordships think that the basis of the judg- 
ment of the High Court here fails and that dealing with these 
Kundu defendants, and with them alone, their liability is just 
exactly what it is said to be by section 211 of the Civil Procedure 
Code, viz., that which they themselves received, no case having 
been made that they by ordinary diligence could have got any 
more. 

The. result is that upon this second point their Lordships 
are of opinion that the appeal succeeds. 

Their Lordships will, therefore, humbly advise His Majesty 
to declare that the mesne profits to be allowed up to the date 
of the re-admission of the plaintiffs to the land, but are to be 
calculated only on what the defendants actually themselves 
received as rent from the land let., There will be no costs either 
before this Board or in any of the Courts below as this has been 
a divided success, and any costs paid must be repaid. 

Solicitors for appellants: T. L. Wilson & Co. 

Solic‘tors for Roy respondents: Watkins & Hunter. 

Solicitors for Mookerji respondents: Vallance & Vallance. 

K.J.R. š Appeal allowed. 


- PRIVY COUNCIL. 
TOi appeal from the High Court of Judicature at Rangoon. ] 
PRESENT:—Lorp ATKIN, Lorp THANKERTON, SIR JOHN 


W ALLIS AND SIR LANCELOT SANDERSON. i 

Ma Yait and others | .. Abppellants* 
Y. : 

The Official Assignee .. Respondent. 


Transfer ka Property Act (IV of 1882), S. 6 (a) and (e)—Settlement 
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deed—Contingemt interest in corpus on. youngest child attaining 20 given ; 
by—Transferability of—Vested interest given in imcome—Effect. 


By a settlement deed, the settlor transferred substantially the whole of 
his property to trustees in trust to allow the settlor during his life-time to 
manage the property and to have the sole benefit of the income both from the 
immoveable and moveable property. The settlement then proceeded to 
declare certain trusts that should come into operation after his- death. 
Those trusts were that, as to the property comprised in three schedules; the 
irustees, during the life of the settlor’s widow and until the youngest child 
attained the age of 20, were to distribute the income in the manner provided, 
namely, that they were to pay Rs. 1,000 a month to the widow, and to 
divide the remainder amongst the: children, including the eldest son, C. 
After the youngest child attained the age of 20, the. property was .to be 
sold, .and the proceeds were io be divided in equal shares between the 
children then surviving, the issue of any child who was dead to represent 
his father’s share. There was a slight alteration in the trusts in relation 
to the property comprised in the fourth schedule, because in that case the 
property was not to be distributed until the death of the youngest child, 
and it was to be divided then amongst the children living ‘at that date. 


Held, that the résult of the disposition under the séttlement deed was 
to create, first of all, a vested interest in all the -children- in the income 
of the property and secondly,a contingent interest in all the children in 
the corpus in respect of all the property until, at any rate, the youngest 
child ‘reached the age of 20; and that the contingent interest which the 
children took.was something quite different from a mere possibility of a 
like nature of an heir-apparent succeeding to the estate, or the chance of 
a relation obtaining.a legacy, within the meaning of section 6 (a) of the 
Transfer of Property Act; and also something quite different from a mere 
right to sue’ within section 6 (e) of the same Act. 


The contingent interest, which the children took, is a well- ascertained 
form cf property—it certainly has been transferred in this country for 
gcnerations—in respect of which it is quite possible to raise money and 
to dispose of it in anyway that the beneficiary chooses.. 


. Appeal “No. 66 of 1928 from a decree of the- High Conk 
Rangoon (Rutledge, C.J. and Brown, J.), dated the .7th Feb- 
ruary, 1927, dismissing an appeal from a preliminary decree of 
the same Court (Maung Gyi, J.) in its Original Side, dated the 
3rd May, 1926, in favour of the plaintiff Mohamed Ebrahim 
Moolla who was now represented by the Official Assignee. 

In that suit the plaintiff as the transferee of one Maung Chit 
Maung claimed from the appellants, the trustees of a Family 
Settlement which Maung Chit Maung’s father had made, his 
interest thertunder. 

The main question for determination in the see to the 
Privy Council was whether Maung Chit Maung’s interest under 
the Settlement was such as he could transfer. 

_ In 1908 Maung Ohn Ghine, a Burmese merchant, settled his 
_ property with trustees for the benefit of his wife, Ma Yait, and 
* family, retaining a life-interest for himself in fhe rents and 
profits. The relevant clauses of the Deed of Settlement are, in 
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substance, set out in their Lordships’ judgment, and also in the 
judgment of the High Court reported in LL-R. 5 Rang. 145: 102 
Indian Cases 690. 


_ Ohn Ghine died in London on the 10th June, 1911, leaving 
his widow’Ma Yait and seven of his eight children surviving 
him. The youngest child Ma Than Nwai WAU the age of 20 
years in March, 1921. 


His eldest son Maung Chit Maung in 1913 brought a suit 
for administration and for cancellation of the Settlement on the 
ground that his father was a Hindu and that it transgressed the 
rules of Hindu Law. The Privy Council in August, 1921, dis- 
missed that suit holding that Ohn Ghine though originally a 
Hindu had married a Burmese woman and became a member 
of the “Kalai” community who, in matters of succession, were 
not governed by Hindu Law: see Ma Yait v. Maung Chit 
Maung 


Pending the appeal to His Majesty in Council, Maung Chit 
Maung on the 17th December, 1919, executed a deed purporting 
to sell for Rs. 2,50,000 “all his undivided share of inheritance, 
right and interest in and to the Estate of the said Ohn Ghine, 
deceased and in the rents, profits, investments or income thereof 
and all his (the vendor’s) right and interest under the trusts 
of the said Settlement if dunala held to be of legal validity 
with all the income, rents, investments and profits oi the said 
Trust Estate’—except, his father’s, medals—to the plaintiff 
Mohamed Ebrahim Moolla. 


_ The trustees. (appellants) who had no kanal of the 
sale were unwilling to give the transferee accounts of their 
‘administration of the Settlement, and on the 6th June, 1925, he 
brought the present suit for a declaration that he had acquired 
the rights to which Maung Chit Maung might become entitled 
under the Deed of Settlement, for accounts, and payment of the 
sums found due. 

The. issues framed Gad material fae purposes of the 
present report). were— e 


(1) Did Maung Chit- Maung assign al his ahis and 
interests under the Instrument of Settlement, dated the Sth May, 
1908? 


. (2) Could Maung Chit ‘aang assign his ie and 
interests under the Settlement of the 5th May, 1908; if so, to 
what extent? < 





es 
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The Trial Judge (Maung Gyi, J.) held that Maung Chit 
Maung although there was no evidence of the law by Sick he 
was saneh was on a different footing to a Hindu rever- 
sioner; that Maung Chit Maung and all the settlor’s children 
took a vested interest in the settled estate to which the prohibi- 
tions against transfer in section 6 of the Transfer of Property 
‘Act would not apply. 

The learned Judge accordingly made a decree in favour of 
_ the plaintiff and referred the case to the Official Referee for the 
taking of accounts. 

The Court of Appeal (Rutledge, ey. and Brown, J.) held 
that the case of Aunada Mohan Roy v. Gour Mohan Mullick? 


“was not applicable, because in their opinion Maung Chit Maung 


was not evens by Hindu Law and his rights were not those 
of an heir.. < ° 

The Appellate Judges further held that although it was by 
no means certain that Maung Chit Maung would ever obtain 
any estate in possession yet h's interest was in the nature of a 
vested remainder and was neither a spes successionis nor a 
mere right to sue so as to bé invalid under section 6 of the 
Transfer of Property Act. 

Against this décision the trustees appealed to His wal 
in Council. 

Dunne, K.C. and Raikes, K.C. for appellants. 

Upjohn, K.C. and Rink for respondent. 


28th October, 1929. The'r reeves judgment was deli- 
vered by 

< Lorp AtTKIn.—This is an appeal ae the High Court of 
Judicature at Rangoon in a suit which was brought originally 
by one Ebrahim Moolla, who was the assignee of one Maung 
Chit Maung. The plaint claimed to have a, declaration of the 
interests of the assignor under a settlement made by the assignor’s 
father in the year 1908. The defendants, who are-the present 
appellants, are the trustees of the settlement, and the defence 
to the suit was an allegation that the assignment was invalid by 
reason of its being in breach of section 6 of the Transfer of 
Property Act (IV of 1882) which applies to the dispositions 
of this particular settlor. The clauses relied on are clause (a) 
of section 6, which says: 


“The diti of an heir-apparent succeeding to an estate, the chance 
of a relation obtaining a legacy on the death of a kinsman, or any other 
mere possibility of a like nature, cannot be transferred e?” 


en ee ees 
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and clause (e), which says that a mere right to sue cannot be 
transferred. 


The question at issue was whether the rights that were 
given, if any, to the assignor of the plaintiff, the eldest son, 
were a possibility of a like nature of an heir-apparent succeed- 
ing to an estate and so forth, or were a right to sue. That turns 
upon the construction of the settlement. Without. going into 
it in detail, it may be described as an ordinary settlement made 
in the settlor’s lifetime, by which the settlor transferred to the 
trustees a large amount of property, in substance, probably, the 
whole of his property, in trust to allow_the settlor during his life- 
time to manage the property, and to have the sole benefit of 
the income both from the immovable and movable property. 
The settlement then proceeded to declare certain trusts that 
should come into operation after his death. The trusts to 
come into operation after his death were that, as to the property 
comprised in three schedules, the trustees, during the life of 
the widow and until the youngest child attained the age of 
twenty, were. to distribute the income in the manner provided, 
namely, that they were to pay 1,000 rupees a month to the widow, 
and to divide the remainder amongst the children, including 
the eldest son, Maung Chit Maung, the assignor of the plaintiff. 
After the youngest child attained the age of twenty, the pro- 
perty was to be sold, and the proceeds were to be divided in 
equal shares between the children then surviving, the issue of 
any child who was dead to represent his father’s share. There 
was a slight alteration in the trusts in relation to the property 
comprised in the fourth schedule, because in that case the pro- 
perty was not to be distributed until the death of the youngest 
child, and it was to be divided then amongst the children living 
at that date. 


Now, it is plain that the result af this disposition was to 
create, first of all, a vested interest in all the children in the 
income of the property; secondly, ‘it created a contingent 
interest in all the children in the corpus in respect of all the 
property until, at any rate, the youngest child reached the age 
of twenty. When the youngest child reached the age of twenty, 
the children who were alive at that date obtained a vested 
interest and a right to have the proceeds distributed among 
them as to the property in the first, second and third schedules. 
As to the property of the fourth schedule, all the children took 
a contingent interest until the death of the youngest child, and, 
as soon as the youngest child died, the children then surviving, 
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and, oí course, their issue, obtained a vested right to have the 


property distributed among them. That is a very plain and 
ordinary settlement, and it gives very plain and well-understood 
rights to all the parties who benefit under the settlement: a 


‘vested right in the income, contingent rights in the corpus; and 


it appears to their Lordships to be plain that the contingent 
interest which the children took, whether they took it under 
the first, second and third schedules or under the fourth sche- 
dule, was something quite different from a mere possibility of 
a like nature of an heir-apparent succeeding to the estate, or 
the chance of a relation obtaining a legacy, and also something 
quite different from a mere right to sue. It is a well-ascertained 
form of property—it certainly has been transferred in this coun- 
try for generations—in respect of which it is quite possible to 
raise money and to dispdse of it in any way that the beneficiary 
chooses. l 

Their Lordships think, therefore, that the defence failed, 
and that the Courts were perfectly right in making the decree 
which was eventually asked for, not by the assignee himself, 
but by his assignee in bankruptcy, who succeeded to his rights. 

Their Lordships think it desirable to say that they are not 
prepared to accede to the whole of the reasoning of the Courts 
below, who seem, with great respect, to have treated the interest 
in the corpus as being a vested interest at the time of the assign- 
ment, when, quite plainly, in their Lordships’ view, it was not; 
nevertheless, it being of the nature that their Lordships have 
described, it was such an interest as could be assigned, and the 
Courts were, in their Lordships’ opinion, quite right in making 
the decrees complained of. It 1s not unnatural, as it appears 


to their Lordships, that when the matter comes to be carefully 


looked at, Counsel for the appellants find it impossible to put 
any different view beforg their Lordships from that which they 
have already expressed; the case is indeed unarguable. 

Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs. 


Solicitors for appellants: Bramall & Bramall. 
“Solicitors for respondent: Holmes, Son & Pott. . 
K.J.R. Appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Horace OWEN Compton BEASLEY, Chief 
Justice AND MR. Justice CORNISH. 


K. V. Ayyaswami Pattar and another .. Appellants* 
< (13th Respondent and Party Appellant) 
. v. 

M.R.Ry. Manavikrama Zamorin Rajah Avl. 
of Calicut (dead) and others .. Respondents 


(Appellant and Respondents and 
L.R. of the ist Respondent). 


Lunitation Act (IX of 1908), Art. 143—Scope of—Suit against alienees 
in possession by reason of forfeiture—Applicability—Adimayavana tenure 
in Malabar—Provision for renewal after 12 years—Alienation of the pro- 
perties—Seit for possession based upon forfeiture by reason of alienation 
—Limitation—Practice—Second appeal—Party putting forward case totally 


different to that in the Lower Courts—Propriety—Alhenability of adimaya- 


vana tenures. 


Article 143 of the Limitation Act is not limited in its application to 
those persons who have committed a breach of the condition against aliena- 
tion which has entailed forfeiture but also applies to those who are in posses- 
sion by reason of the alienation which has entailed forfeiture. 


A suit to recover possession cf properties demised on adimayavatia 
tenure in Malabar, the claim being based upon a forfeiture by reason of 
wienation and not upon the non-renewal of the tenure at the expiration 
of twelve years as contemplated by the deed of tenure, is governed by 
Art. 143 of the Limitation Act and barred unless brought within 12 years 
from the date of the alienation. 


A party should not be allowed in second appeal to put forward a 
totally different case to that upon which the suit was fought In the Lower 
Courts. 


Quaere: Whether adimayavatia tenures in Malabar are inalienable. 


Appeal under clause (15) of the Letters Patent against 
judgment of the Hon’ble Mr. Justice Phillips, dated 29th April, 
1925, and passed in S.A. No. 1520 of 1922, preferred to the 
High Court against the decree of the Court of the Subordinate 
Judge of South Malabar at Palghat in Appeal Suit No. 9 of 

1920 (A.S. No. 1008 of 1920 on the file of the District Cotirt 


of South Malabar) preferred against the decree of tlfe Court of - 


the District Munsif of Alathur in Original Suit No. 26 of 1918. 
B. Sitarama Rao and P. S. Narayataswami Aiyar for 
appellants. 


K. Kuttikrishng Melton and P. S. Ramachandra Atyar for 
respondents, ; 
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The Court delivered the following 
JupGMents. The Chief Justice —This Letters Patent Ap- 


peal is froma judgment of Phillips, J., in S.A. No. 1520 of 1922. 


The respondent here was the plaintiff in O.S. No. 26 of 1918 
in the Court of the District Munsif at Alathur. He sued for 
recovery of possession of land from the appellants here, who were 
the defendants ‘in‘that suit. The suit, with the exception of a 
small item which was decreed in the plaintiff’s favour, was dis- 
missed. The plaintiff appealed to the Subordinate Judge of 
South Malabar and he also dismissed the suit on the ground that 
it was barred by limitation. The plaintiff then presented a 
second appeal to this High Court and Phillips, J., held that 
the suit was not barred by limitation and as there were other 
points in the case for determination he referred the appeal 
back to the Lower Appellate Court for decision on those other 
points and any other points that might legally arise. He stated 
that the view of the case set out before him did not seem to 
have been pleaded definitely in.the Lower Courts and he there- 
fore thought that the respondents were entitled to a further 
hearing. The defendants in that suit are the appellants here. 


The only question that we have to decide is whether the 
suit is barred by limitation or not. The plaintiff in the suit 
demised the suit property to Krishnan Nair and: Kunju Nair 
on adimayavana right on 7th April, 1898. In 1900, the lessees 
assigned their right to the Ist defendant and the father of the 
2nd defendant. There is a provision in the lease that on the 
expiry of every 12 years a renewal fee of Rs. 125 shall be paid 
by the lessee and further documents exchanged between the 
parties. The assignees who are some of the defendants in this 
suit brought a suit in 1913 for renewal of the adimayavana lease 
and for the acceptance of the renewal fee which they had tender- 
ed to the plaintiff. It was held in that suit that the adimayavana 
lease being inalienable, the plaintiffs could not obtain a valid 
assignment and therefore their suit was dismissed. The appel- 
late decisign in that suit is reported in Venkatagiri Pattar v. 
Zamorm of Calicut It was there held that the tenure known 
as: -adimayavana of ‘anubhavam tenure is inalienable under- 
Malabar Law. The Bench in that case consisted of Ayling and 
Napier, JJ. But 4 Bench consisting of Ayling and Krishnan, JJ., 
has later taken the contrary view and as Ayling, J., was one of the 
Bench in the case of Venkatagiri Pattar v. Zamorin of Calicut,* 


RP ee i 





1. (1917) M.W.N. 419. 


LVIII] THE MADRAS LAW JOURNAL REPORTS. 91 


his later decision may. be taken as altering his former opinion. 
That case is Zamorin of Calicut v. Unikat Karnavan Samu Nair? 
and it was held that this adimayavana tenure-is not inalienable by 
custom in South Malabar and that the Jenmi is. not entitled to 
forfeit-it on alienation. Evidence of custom was called for in 
that appeal and it is quite clear, from the judgments, that the 
Bench held the view that a custom of inalienability had not been 
made out. On page 286 Ayling, J., says: 


“The oral evidence has been rightly appreciated by the Subordinate 
Judge and on a survey of the evidence as to custom, oral and documen- 
tary, the conclusion is irresistible that for the period to which it relates 
no legally enforceable custom o forfeiture on alienation has been proved.’’ 


The period to which Ayling, J., referred was the period 
from 1896 onwards. Both the Judges further held that the 
Subordinate Judge's finding that up to 1896 there was a custom 
of inalienability involving forfeiture õn alienation and that the 
<. custom had since fallen into desuetude was unsound; so that 
this case may be taken as deciding that this tenure is not inalten- 
able and that there is no custom of forfeiture on alienation. 
Mr. Kuttikrishna Menon argued before us that this decision did 
not go to the length of deciding that there was no forfeiture on 
alienation. It clearly goes to that length and it is the latest deci- 
sion upon the point. In Ayyakutti v. Krishna Pattar® a Full 
Bench decided that in the case of land in Malabar held on San- 
thathi Brahmaswom tenure the landlord has no right of re-entry 
on alienation of.the land by the tenant. The adimayavana tenure 
is similar to the Santhathi Brahmaswom tenure and, although 
the question whether such tenures are alienable or not was 
referred to the Full Bench, they did not think it necessary to 
decide that: question but merely decided that the landlord on 
alienation had no right of re-entry. The fact that the earlier 
decision, namely, that in Venkatagiri Pattar v. Zamorin of 
Calicut,’ decided that such a tenure was inalienable, has an im- 
portant bearing on this case because” we have to decide what 
the plaintiffs claim in his suit for recovery of possession was 
based on. For the appellant here it was argued that the res- 
pondent’s claim was based on forfeiture on alienation of the 
property whilst for the respondent it was contended that it 
was based on the non-renewal of the tenure at the expiry of 
12 years, that it was only after the 12 years had expired that 
limitation commenced to run and that this is a case to which 
Art. 144 of e Limitation Act applies. The appellant on the 


1, (1917) MWN. 419. -2. (1919) 38 MLJ. 275. 
3. (1922) I.L.R. 45 M. 394: 43.M.L.J. 1 (F.B.). 
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other hand, contended that Art. 143 is the article applicable 
and. that time commenced to run from the date of the aliena- 
tion and that therefore the suit is barred by limitation. If 
Art. 143 is the proper one, then clearly the suit is barred by 
Imitation. Phillips, J., however, held that the proper article 
is Art. 144 and that time only commenced to run when the pos- 
session became adverse, namely, after the 12 years’ lease had 
expired. He did not apply Art. 143 because that article only 
applies to suits to enforce relief claimable by reason of forfet- 
ture or of breach of condition under a contract, which in his 
view could only apply to suits brought against parties who have 
incurred that forfeiture or committed the breach. He says: 


‘In the present case the defendants arc not parties to the lease 
deed and have not themselves incurred any forfeiture or broken any con- 
dition in a contract between them and the plaintiff.’’ 

In my view, Phillips, J, was wrong in thinking that Art. 143 
only applies to persons who have themselves incurred the for- 
feiture because there. are decisions of this Court on Art. 143 to 
which the altenee was a party and against whom relief was 
claimed. Such a case is Madhavan v. Athi Nangiyar.4” Although 
it is quite true that in that case the first defendant who was the 
grantee of the demise was the only one of the defendants who 
pleaded limitation, the alienees supported the written statement 
of the first defendant. In Motilal Pal Choudhury v. Chandra. 
Kumar Sent a lease provided that the lessee was to enjoy the 
land from generation to generation for purposes of residence 
without any power of alienation and that in the event of such © 
alienation the lessor would be entitled to khas possession. The 
lessee sold the land and the lessor sued to recover possession and 
the alienees were made -parties to the suit, and it was held 
that Art. 143 was applicable and the period of limitation was 
12 years and time began to run from the date of alienation and 
not from the date whew the lessee surrendered possession to 
the transferee. In the case in Zamorin of Calicut v. Unikat 
Karnavan Samu Natr, to which reference has already been 
made, the suit was to recover possession of properties from the. 
persons in possession of them, namely, the alienees. This is 
quite. clear from a statement of the facts by Krishnan, J., at 
page. 277 where he says: 

“Tf the defendants are right in their contention’ ‘that no forfeiture was 
caused by the alicnations in their favour . . . a? 


2. (1919) 38 M.L.J. 275. 
4. (1891) 1.L.R. 15 M. 123: 2 M.L.J. 81. 
5. (1920) 24 C.W,N, 1064, 
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so that it is quite clear that the alienees were the defendants 
and it was held that Art. 143 applied, that the starting point 
of limitation is the forfeiture itself and moreover that there is 
nothing 1 in the article about the lessor’s knowledge of the aliena- 
tion. The general scheme of the Act with regard to Arts. 140 
to 144 docs not place any such limitation ʻas to parties as in 
the opinion of Phillips, J., it does. Take, for instance, Art. 140 
which is a claim for possession of immoveable property by a 
remainderman or reversioner or a devisee. That must be 
against anybody who is in possession of it. Similarly Art. 141. 
Also Art. 142. Art. 143, it appears to us, is not limited to 
those who have committed the breach of the condition which 
has entailed forfeiture but also includes those who are in pos- 
session by reason of the alienation which may entail forfeiture. 
On that point I am of the opinion that Phillips, J., was wrong. 
But I have still to consider what the plaintiff, the respondent 
here, based his claim upon. The plaint in the suit sets out in 
paragraph 2 all the details of the grant. It includes at the end, 
it is quite true, the provision with regard to the renewal at the 
expiry of 12 years. Then paragraph 3 says: 

The adimayavana right holds good for Jtteramkandath tarwad only 
and it cannot he alienated and, if it is alienated, the tarwad forfeits his 


right by the alienation and then the plaintiff obtains a righi for redemp- 
tion of the items.’ 


Then in paragraph 5 it states as follows:— 


“As the adimayavana right which was held hy Itteramkandath tarwad 
was alienated ,in favour of. the defendants it has lapsed ang it has been 
so declared by the High Court decree aforesaid,’ 


and in paragraph 6 


“it was only by the aforesaid suit in O.S. No. 148 of 1913 that the plaintiff 
predecessor in sthanant became aware of the alienation of the right held 
by Itteramkandath tarwad. There was. no occasion previous to ‘that of 
knowing the fact of the alienation.’’ 

= This is an attempt by the plaintiff to get over the bar of 
limitation by pleading ignorance of the alienation until a sub- 
sequent date though in law ignorance would not prevent time 
running against him. Taking the plaint by itself, it seems 
to me to claim to recover possession of the property because 
of the alienation by the original grantees but the matter 


is made more certain from the issues framed in that. 


suit. They were as follows:—“ (1) What is the nature 
of the grant in favour of Krishnan Nair and Kunju Nair? 
(2) Has the holding been forfeited by reason of the alienations 
alleged? (3) If so, has the plaintiff any right of re-entry? 
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(4) Has the plaintiff waived his right to enforce the forfeiture 
if any? (5) Is the su't barred by limitation? (6) Is the price 
of paddy claimed correct? (7) Is the suit bad for want of first 
defendant’s alienees as parties defendant? - (8) To what relief 
is the plaint entitled?” There is no issue there as to a right to 
recover possession on non-renewal. The suit was fought out 
in thé District Munsif’s Court and in the Subordinate Judge’s 
Court on the footing of forfeiture by alienation. It is true that 
some of the defendants themselves pleaded adverse possession 
which would be Art. 144. But the case contended for by the 
plaintiff, the respondent here, in the Trial Court and in the Lower 
Appellate Court was one of forfeiture on alienation and we are 
satisfied that it was the decision which he had got in his favour 
in Venkatagiri Pattar v. Zamorin of Calicut, and the view 
taken by that Court as to the custom of inalienability of such 
a tenure that enabled him to file his suit and claim that, as the 
property had been alienated, he was entitled to possession of it 
on the ground of forfeiture. The Subordinate Judge found 
that, as the tenure was determined by forfeiture, the plaintiff, 
the respondent here, was entitled to resume the properties; but 
with regard to the question of limitation he held that as the 
alienation took place in 1900 the forfeiture was incurred then 
and as the suit was instituted more than 12 years after that it 
was Clearly barred by Art. 143 of the Limitation Act. The case 
presented in the second appeal was, in my view, a totally differ- 
ent case to that in the Lower Appellate Court and the District 
Munsif’s Court and we are clearly of the opinion that no such 
claim as is now put forward, namely, that of a.right to posses- 
sion on account of non-renewal of the tenure at the expiration 
of 12 years was ever in contemplation. I am of the view that 
the respondent should not be allowed to put forward a totally 
different case to that upon which the suit was fought in the 
Lower Courts. His plaifit is quite clear and the claim is based 
upon a forfeiture by reason of alienation and nothing else. In 
this Court we intend to confine ourselves to that claim. The 
article appl¢cable is clearly Art. 143 and limitation commenced 
to run from the date.of the alienation. In my view, the re- 
spondent’s claim in the Court below was clearly barred. It is 
not necessary for me to express any opinion as to whether or not 
such tenures ‘are inalienable. I merely content myself with 
saying that the latest decision upon the point, namely, that in 
Zamorin of Calicut v. Unikat Karnavan Samus Nair? decided 
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that there is no custom in Malabar against alienation. The 
Letters Patent Appeal is therefore allowed with costs to appel- 
lant only. One set of costs. Cross-objections allowed without 
costs. 

Cornish, J.—I agree. 


N.S. Letters Patent Appeal allowed. 





[FULL BENCH. ] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 


PRESENT :—Mr. JUSTICE KUMARASWAMI SASTRI, MR. 
JUSTICE CURGENVEN AND MR. JUSTICE PAKENHAM WALSH. 
os ° 


R. M. V. R. M. Virappa Chettiar Petitioner” 
~ ay. 
The Commissioner of Income-tax, Madras Respondent. 


Indian Income-tax Act (VII of 1918), S. 3 (2) (witi)—Profit arising 
out of isolated transaction outside the scope of the business—If and when! 
taxable. 


Ordinarily profit arising out of an isolated transaction outside the scope 
of the business is not assessable to income-tax as a business profit and 
such profit is not taxable unless there is evidence that the income derived 
from, and the expense incurred in, the transaction were included and made 
part of the assessee’s business accounts. 


T. Beynon Co., Lid. v. Ogg, (1918) 7 Tax Cases 125 E to. 


Case stated by the Commissioner of Income-tax, Madras, is as 
follows :— 


I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under section 66 (3) 
of the Indian Income-tax Act (Al of 1922). 


2. The petitioner, a Nattukottai Chetti, is the managing 
member of a Hindu undivided family residing at Karaikudi in the 
“wa . a . . . a . 06 
Ramnad District within the jurisdiction of the Income-tax Officer, 
First Circle, Karaikudi. 
3. The petitioner’s family carries on banking 
various places of which Singapore is one. : 


business ii 


4. During the year 1926-27, the petitiondt received remittances 
amounting to Rs. 54,023 from his Singapore business. These remit: 
tances included two sums of $6,124 and $14,195. The petitioner 
contended before the Income-tax Officer that these sums repre- 
sented profits on sale of land, that they were of a capital nature 
and were not profits arising or accruing from any “business and 
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that they should not be. taken into account in working out the 
taxable profits available for remittance. The Income-tax Officer 
‘rejected the petitioner’s claim holding that the business of the 
petitioner in Singapore included the making of profits by the 
purchase and sale of properties and that the profits earned by 
these transactions were therefore profits from business and conse- 


. quently taxable. An extract of the Income-tax Officer’s order 


(relevant to this point is filed marked as Exhibit A. 


5. The petitioner appealed to the Assistant Commissioner 
but without success. An extract of the Assistant Commissioner’s 
order is fled marked as Exhibit B. 


6. The petitioner then required me. to state a case and refer 
for the decision of the High Court the following question :— 

“Whether when an assessee dealing in money-lending business pur- 
chases properties in auction and the said properties happen to be sold for 
a higher price later on the difference could be treated as profits arising from 
business or whether it is not merely the realisation of capital??? 

I declined to refer it. A copy of my order is filed marked 
as Exhibit C. 


7. The petitioner theréiipon moved the High Court sadder 
5. 66 (3) of the Income-tax Att and the High Court has by its 
order, dated 24th April, 1929, directed-.me to state a case on the 
following question: 


‘‘Whether there is any evidence to justify the finding that the pur- 
chase and sale of lands formed part of any business which the assessee was 


carrying on?” 


8. It will be observed from the Income-tax Officer’s order 
of assessment that the petitioner was not himself able to explain 
why he purchased the land. One explanation, if explanation it 
may be called, was suggested, viz., that the purchase was made 
“as a matter of acquisition of property.” But it was not explain- 
ed for what purpose it was thought necessary to acquire property 
so far away from where the family resides and why again the 
property thus acquired should be sold later on. Another expla- 
nation was attempted before the Assistant Commissioner, viz., that 
the land was purchased in the belief that the petitioner’s status 
and position in life would be enhanced if he owned a large extent 
of real or immoveable property. This explanation was rejected by 
the Assistant Commissioner and, in my opinion, rightly so, for not 
only ħad this explanation not been mentioned before the Income-tax 
Officer but the properties were neither so vast nor so valuable when 
they were purchased as to raise the status of the purchaser in any 
one’s estimation. Besides, the subsequent sale of the properties 
indicated clearly that this explanation could not possibly be the 
correct one. The petitioner thus failed satisfactorily to explain 
the object of the purchase. On the other hand there was the fact, 
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that the object.of the business carried on at Singapore was to 
make, fluid profits. It is well known that in the course of their 
business abroad and as a part of it Nattukottai Chetties purchase 
land and other properties when they are cheap, hold them until 
such time as they are able to sell them at a good price. During 
the period these properties are in their possession the income 
derived if any on the one hand and the expenses of maintenance 
if any on the other are included in their business accounts. Fur- 
ther, the capital employed in business like the petitioner’s often 
includes a large proportion of borrowed capital and the interest 
paid on such borrowed capital is charged as an expenditure of 
the business irrespective of whether the capital exists for the time 
being in the shape of property or loans to debtors. Thus for all 
practical purposes businessmen of the petitioner’s type regard spe- 
culation in the purchase and sale of lands as a part of their profit- 
earning activities in the Malay States. .The petitioner in this case 
had not proved that he purchased these properties for any purpose 
other than that of making profits by re-sale. The properties in 
question were purchased in auction at a time when the market 
was low and sold when (with a revival in the rubber trade) the 
market rose: The petitioner and his family reside in the Ramnad 
District and-it was not shown how they were interested in immove- 
able property in the Federated Malay States except as a’means of 
deriving profits by re-sale. In view of all these circumstances, I 
am of opinion that the Income-tax Officer had ample materials to 
justify his finding that the profits from the sale of land“in this case 
were part of- the profits of a business which the petitioner was 
carrying on-at- Singapore. 


K. Rajah Aiyar and V. Ramaswami Aiyar fot assessee, 
M. Patanjali Sastri for Commissioner of Income-tax. 
The judgment of the Court was delivered by 


Kumaraswami Sastri, J—The question referred to us 15, 
Whether there is any evidence to justify- the finding that the 
purchase and sale of lands formed part of any business which the 
assessee was carrying on. The Income-tax Officer in this case 
proceeds on what he says is a well-known fact that in the course 
‘of their business abroad and as a part of it Nattukottai- Chetties 
ptirchase land and other properties when they are cheape and 
hold them until such time as they are able to sell them at a 
good price and that during the period these properties are in 
their possession the income derived, if any, on the one hand 
and the expense of maintenance, if any, on the other are includ- 
ed in their business accounts. In the present case, there is no 
evidence afforded by the books that the income derived and the 
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expense incurred were included and made part of the firm’s 
business accounts. All that appears is that these Chetties pur- 
chased one item of property in 1919 and another item of property 
in 1924 and that these were sold in 1926-27. On this fact and 
on this general presumption which the Income-tax Officer thinks 
fit to draw in these cases he has treated the difference in prices 
as a business profit. There is no evidence about what was 
done with the income. The books are not before the Income- 
tax Officer and there is nothing to show that the income and ex- 
penses were, as a matter of fact, brought into the partnership 
accounts. There is nothing to show that the profits were made 


"by the operation of the petitioner’s money-lending business and 


were not in the nature of capital profits on the sale of an invest- 
ment. . As pointed out by Sankey, J., in T. Beynon & Co., 
Ltd. v. Ogg, ordinarily profit arising out of an isolated tran- 
saction outside the scope of the D Bs does not fall to be 
chargeable as a business profit. On these facts we are not pre- 
pared to say that there 15 legal evidence on which, the assessee 
can be assessed on the ground that it is part of the profits of 


the business carried on. The petitioner will be entitled-to his 
costs, Rs. 250. 


N.S. Reference answered in favour of the assessee. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-MR. JUSTICE RAMESAM AND MR. JUSTICE 
CORNISH. ° 


"JA. Sankara Raju Appellant” in both 
a | 
Kuppammal and others . .. ` Respondents. 


Presidency Toarw Insolvency Act (HI of 1909), Schedule IT, Art. 18— 
Sale under—Power of Insolvency Couri io consider the validity of the sale 
and sci it aside or confinm %—Power to order delivery of possession to 


“ 


Tne power under Art. 18 of Schedule 11 of the Presidency Towns 
insolvency Act involves also the power to consider the validity of the sale., 
fa proper case is made out for setting aside the sale, the Insolvency Court 
can set it aside. If there is no reason to sct it aside, it will merely confirm 


the sale. 


- The Insolvency Court has also jurisdiction to order delivery of pos- 
st ica to the auction-purchaser at such sale where all the parties concerned 
submitted to me Court’s jurisdiction and co- operated in procuring the order 
for sale. 
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On appeal from the orders of the Hon’ble Mr. Justice 
Waller, dated respectively 9th September, 1929 and 5th August, 
1929 and passed in Applications Nos. 1120 of 1929 and 444 of 
1929 in I.P. No. 266 of 1928 in the exercise of the Insolvency 
Jurisdiction of the High Court. 

A. K. Ramachandra Aiyar for appellant. 

V. Varadaraja Mudaliar, A. Kuppuswami Aiyar and M. 
Ramachandra Row for respondents. i 

The judgment of the Court was delivered by 

Ramesam, J.—The facts of this case are as follow:— — 

One Narayanaswami Naicker became an insolvent. He 


was adjudicated on the 2nd of July, 1928. One of the creditors ,. 


mentioned in the schedule was Kuppammal.- -Sheé ‘was described 
as a mortgagee by deposit of title deeds. She applied on the 
3rd of October for sale of the secured properties under Art. 18 
of the second schedule to the Presidency Towns Insolvency Act. 
Before her application came on for orders, there was a meeting 
of the creditors and a composition scheme was settled -according 
to which the creditors were to be paid Re. 0-3-9 in the rupee; 
and ‘two guarantors, namely ` Sankararaja, brother-in-law of 
the insolvent, and Govindarajulu Naicker promised to find 
Rs. 11,000 to make up the sum required for paying the creditors. 
They were to be given possession of the residuary assets of 
the insolvent and the benefit of the good will and possession of 
the business premises, namely, No. 134, Anna Pillai Street and 
an iron safe. The first petition, the application for sanction 
of the scheme and the application for sale came on before 
Kumaraswami Sastriar, J., for orders on the 18th February. 
All the parties interested in all the three petitions seem to have 


appeared before him and, so far as the scheme matter was 


concerned, handed over the memo. of consent, and all the peti- 
tions were ordered in the following terms: “Order in terms 
within.” 

An order was drafted which purports to be an order dis- 
posing of all the three petitions and not merely the compensa- 
tion scheme matter. If there was any mistake in so drafting 
one order for all the three petitions there would have’ imme- 
diately been an appeal. We have no doubt that all the three 
matters were discussed outside the Court and were brought 
up before the learned Judge for being dealt with in one com- 
bined order. The mortgagee Kuppammal afterwards adver- 
tised the sale. of the properties. The. advertisement was dated 
the 10th of May and the sale was on the 13th of May. One 
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Sankara Raja of the guarantors wanted the premises in Anna Pillai Street to 
Kuppammal. be reserved to the last, but Kuppammal would not do it and the 
properties were sold. The purchasers filed an application for 
confirmation of the sale and for delivery of possession of the 
properties. O.S. Appeal No. 75 is against the order on this 
petition. Waller, J., having confirmed the sale, ordered deli- 
very. Another petition was filed by Sankararaja, one of the 
guarantors, for vacating the order of Kumaraswami Sastriar, J., 
dated the 18th of February. Waller, J., refused to reconsider the 
order. O.S.A. No. 79 is against this order. ; 


, Ramesam, J. 


The power under Art. 18 of Schedule II seems to involve 
also the power to consider the validity of sale and, if proper case 
is made out, not to confirm sales. A formal order of con- 
firmaton may not be necessary. If a proper case 1s made out for 
setting aside the sale, the Insolvency Court would have such 
power. If there is no reason to set aside, it merely confirms 
the sale. We have nothing to do here with the provisions of 
the Civil Procedure Code confirming sales in execution of: de- 
crees. The decision in Narain Das v. Ram Chandar’ relied on 
by the learned Advocate for the appellant has no bearing on 
a matter of this kind. In this case the ground-on which the 
sale was sought to be set aside was that there was misrepresenta- 
tion and Sankararaja discovered some time after the order of 
the learned Judge that Kuppammal was not a mortgagee at all. 
We have seen his deposition and we do not see any reason to 
differ from the learned Judge. His attempt to show that the 
promissory note and the letter showing the deposit of title deeds 
were antedated does not even seem to have been hinted at in the 
affidavit and the learned Judge declined to consider that portion 
of the case. Whether it is recorded as a sale by the Court or as 
a sale by somebody authorised by the Court, Arts. 18, 19 and 20 
imply jurisdiction of the Court to confirm the sale and refuse 
to set it aside. The decision in Jogemaya Dasee v. Akhoy Coomar 
Das" relates to an application to the Registrar to enquire into 
title. We have not got to do with a matter of that kind here. - 
The decision of the learned Judge is right and this appeal 
(O.S.A. No. 75 of 1929) is dismissed with taxed costs of the 


: purchasers. 


As regards O.S.A. No. 79 of 1929, the learned Judge was 
right in refusing to vacate the order as no grounds were made 
out. He had jurisdiction to order delivery of possession not 
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because of the provision in the Civil Procedute Code relating 
to such delivery to an auction-purchaser, but he could do so 
under the Insolvency Act as all the parties concerned have suh- 
mitted to the Court’s jurisdiction, co-operated in procuring the 
order for sale and ‘ought not to be allowed to resist the pur- 
chaser’s attempt to get possession (see the judgment of Wallis, 
C.J., and Spencer, J., in O.S.A. No. 6 of 1918). This appeal 
also must fail and be dismissed with taxed costs of Kuppammal. 


N.S. Appeal dismissed, 





PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. | 


PRESENT:—Viscount DUNEDIN, Lorp DARLING, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR Brnop MITTER. 


Sri Rajah Nallaparaju Mirja Atchutharama- 


raju Garu and others ©.. Appellants 
v. ae 
Kruttiventi Perraju Garu and others ` .. Respondents, 


Vizagapatam Agency Rules (Civil Justice)—Rule 13 of—Petition to 
High Court eander—Order allowing—Priay Council appeal from—Right of. 


No appeal lies to His (Majesty in Council from an order 
passed by the High Court allowing an application under Rule 13 of the 
Vizagapatam Agency Rules (Old Rules) and in effect directing the Court 
below to review its judgment. 


Appeal No. 149 of 1927 from the orders of the High Court, 
Madras (Odgers and Wallace, JJ.), dated the 18th December, 
1924, setting aside a decree, dated the 30th April, 1923, of the 
Court of the Additional District Judge, Agency Division, Waltair, 
which modified a decree, dated the 23rd May, 1922, of the Court 
of the Judicial Assistant Commissioner, Agency Division, 
Vizagapatam. 

Subbarow for appellants. 

Dunna, K.C. and Dube for respondents. 

The respondent took the preliminary objection that the 
present appeal to His Majesty in Council was not maintainable. 


2 


Zlst October, 1929. Their Lordships’ judgment ‘avas 


delivered by 


Viscount DuNEDIN.—The suit in this case was a suit as 
regards a mortgage, and the real point at issue between the 
parties was whether one rate of interest was to be allowed or 
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another. The suit was filed before the Government Agent at 
Godavari. He had “power to transfer the case, and he did 
transfer it to the Assistant Commissioner, Agency Division, 
Vizagapatam, and he was in favour of the plaintiff. Under 
the Agency Rules—which in this part of India prevail, to the 
exclusion of the general Code of Civil Procedure, with certain 
exceptions which it is immaterial to mention—thére was an 
appeal:-to the Agency Commissioner, and he decided against the 
plaintiff. 


— 


The plaintiff then applied to the High Court. His right 
to. apply depended upon Rule 13. Rule 13 of the Rules in ques- 
tion was this: “All decrees passed by the Agency Commission- 
er on appeals from decree of his subordinates ”—and this parti- 
cular decree was such a one—“shall be final, the High Court 
having the power on special grounds to require him to review 
his judgment as may he directed by them.” Accordingly, this 
application to the High Court was properly presented, because at 
page 124 of the record the petition is described in the judgment 
of the High Court in this way. 

“Petitions under R. 13 of the Agency Rules (Civil Justice) praying 
that, on the grounds set forth therein, the High Court will be pleased to 


issue an order directing the Additional District Judge, Agency Division, 
Waltair,-to review his judgment.’’ 


_ That is precisely in the terms of Rule 13. 


“Upon that the High Court delivered judgment. The first 
part of tke judgment deals with the merits, and need not be 
read. |. At the end of the judgment it is said :— 

-. “On the best consideration I can give to both the facts and law of 
this casc, I am bound to say, I think, that the learned Additional District 
Judge was wrong in the view he took of this transaction as far as it affects 
the sons. In my view, the petition must be allowed with costs, and the 


decree of the Additional District Judge sét aside, and the first Court’s 
decree restored.’? >- 


Strictly speaking, their Lordships do not think that the 
phraseology of that od is quite correct. The learned Judge 
ought to have followed the phraseology of the petition with. 
whieh he was dealing, and he ought to have directed the Addi- 
tional District Judge to review Ti judgment to the effect set 
forth; but their Lordships are not of opinion that a mere fault 
of expression can have any effect upon what is the substance 
of the matter. The Court was sitting upon a petition to re- 
view, and they are of opinion that what was said was practically 
a direction to the Judge to review, 


~ 
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That being so, that is all the appeal that is given, and the 
case cannot be carried further. As a matter of fact, the pre- 
sent appellants went to the High Court and purported to say 
that this was an appeal in the ordinary sense, and asked for leave 
to appeal to His Majesty in Council. There is obviously no 
authorisation for that in the Rules that have been mentioned; 
but there is one other fact that must be mentioned. By the 
time that the High Court pronounced their order new Rules 
had come into force, and these new Rules, differing from the 
old Rules, provided by Rule 48:— ` 

= “Brom every decree passed by the Government Agent or the Agent 
to the Governor in appeal from an original decree passed by any Court 


subordinate to him an appeal shall lie to the High Court, on the grounds 
specified in section 100, Civil Procedure Code.’’ 


That means on grounds that deal with law and do not 
deal with fact. The, simple answer is that there was no such 
appeal, nor, as a matter of fact, could at that time any such 
appeal have been made, because Rule 56 of the new Rules says 
this —- < 
“The period of limitation for an appeal from the decree of an Agent 


Aunsif or an Agent Divisional Officer or for review of a judgment shall be 
six weeks from the date of the passing of the decree.’’ 


An appeal, therefore, was out of the question at that ‘time, 
and, on the other hand, the Court was perfectly right to carry 
on, so to speak, the procedure that has been started under the 
old Rules. Their hands were not: tied,. because, .as has been 
pointed out by one of their Lordships, under the General Clauses 
Act, where any Act made after the commencement of this Act 
repeals anv enactment made, the repeal shall not iter alia 
affect the previous operation of any enactment or repeal any 
Act duly done or suffered thereunder. Even without that, under 
the general principles of law, it would have been obvious that 
the Cam if this new provision. of appeal could not apply, 
would necessarily be right in carrying out the procedure perfectly 
properly initiated before them. 

The result of all that is, that there is no appeal, because 
there has been no proper decree of the High Court which can be 
appealed in the ordinary way; there has been only a petition 
to review. Therefore their Lordships are of opinion that, this 
preliminary objection must be sustained, and they will humbly 
advise His Majesty accordingly. There will be no order as to 
costs. 

Solicitors for appellants: Chapman, Walker & Shephard. 

Solicitor for respondents: H. S. L. Polak. . a 
KJR. a Appeal dismissed, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —Mr. JUSTICE CURGENVEN. 


Ranganayaki Bai Ammal ..  Petstioner* ( Deft.) 
V, 4 
B. Shivarama Dubay and another .. Respondents (Plffs.). 


Civil Procedure Code (V of 1908), S. 115—Preliminary issue as to juris- 
dicltion—Decision in favour of the plamtif—Revision—If entertainable— 
Madras Hindu Religious Endowments Act (H of 1927), S. 73 (1)—Scope of 
—Religious Endowment other than a math or temple—Suit by inustees for 
removal of their co-trustee and for accounts—lf falls within the section— 
Section 77—Trust partly religious and parily secular-—Absence of allocation 
to religious uses by the Board—Effect—Civil Procedure Code, S. 92. 

A decision. upon a preliminary issue relating to jurisdiction in favour of 
the plaintiff is open to revision by the High Court under section 115 of the 
Civil Procedure Code. Section 73 (1) of the Madras Hindu Religious 
Endowments Act of 1927 cantemplates only suits relating to a math or 
temple and that by the Board or Committee or a person having interest 
in a math or temple, and contains no provision for appointing or removing 
the trustee of a religious endowment other than a math or temple, and 
consequently a suit by two trustees of a religious endowment other than 
a math or temple praying for removal of their co-trustee and for accounts 
does not fall within the scope of the section. 

Section 73 (1) (d) of the Madras Hindu Religious Endowments Act 
does not enable the institution of any suit of a class unprovided for by the 
rest of the section. 

The effect of section 77 of the Madras Hindu Religious Endowments 
Act is to keep outside the operation of the Act any endowment the objects 
of which ‘are partly religious and partly secular and in respect of which 
the Board has not made an allocation to religious uses, and section 73 (2) 
of the Act does not take such an endowment out of the operation of section 
92 of the Civil Procedure Code. 


Petition under section 115 of Act V of 1908 and section 107 
of the Government of India Act praying the High Court to 
revise the order, dated 5th January, 1929, of the District Court 
of Madura in O.S. No. 2 of 1928. 

T. M. Krishnaswanmi Aiyar and P. R. Ramakrishna Arvyar 
for petitioner. e 

P. R. Gattapathi Aiyar and K. P. Panchapagesan for respon- 
dents. 

The Gourt delivered the following 

JUDGMENT.—Two trustees of a certain charitable and reli- 
vious trust sued their co-trustee for removal and for accounts 
in the District Court of Madura. The learned District Judge 
framed two preliminary issues with the first of which only we 
are here concerned. It runs thus:—‘‘Whether the suit is main- 
tainable under S. 92, C.P. Code or under S..73 of Madras 
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*Ç.R.P. No. 316 of 1929. 7th October, 1929. 
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Act II of 1927.” This Civil Revision Petition has been pre- 
ferred by the defendant against an affirmative finding upon this 
issue. 

It is objected that a decision upon a preliminary issue re- 
lating to jurisdiction is not open to revision under section 115 
of the Code of Civil Procedure. The familiar argument in 
favour of revision is that if the petitioner is successful the trial 
of the rest of the suit would be saved, and the special objection 
to it is that, if the petitioner waits until the suit has been dispos- 
ed of, he will have a right of appeal. The subject has come up 
most frequently in connection with court-fees and a question of 
this kind was dealt with by a Bench of this Court in Kulandai- 
velu Nacliar v. Ramaswami Pandia Thalavan.» The argu- 
ment based on the eventual alternative of an appeal was consi- 
dered but was not deemed of sufficient weight to preclude revi- 
sion. Two other reported cases relate to a preliminary issue 
of jurisdiction, one decided by Krishnan J., in Janardhanan v. 
V erghese,? and the other the Full Bench case in Atchayya v. Sri 


Seetharamachandra Rao,? where an appellate judgment which 


decided such an issue came up for revision. I think it must be 
said that there issnow a course of decisions in favour of inter- 
ference sufficiently marked to render it undesirable that a single 
Judge should take the opposite view. 


Turning to the merits, the trust was created for a number 
of specified purposes, some secular and some religious, and the 
question which first arises is whether sub-section (2) of section 
73 of the Madras Hindu Religious Endowments Act takes the 
suit out of the scope of section 92 of the Code of Civil Pro- 
cedure and, if so, whether power to institute such a suit is deriv- 
able from sub-section (1) of the same section. The learned 
District Judge holds that section 73 (2) is a bar to the appli- 
cation of section:92, but he finds himself able to bring the suit 
within the scope of section 73 (1). 

Assuming the trust to be a “religious endowment” as de- 
fined in the Act this view of the effect of section 73 (2) is clearly 
~ right and accordingly, in the words of the sub-section, “no suit 
in respect of such administration or management shall be insti- 
tuted except as provided by this Act.” Admittedly S. 73 (1) 
is the only provision of the Act which can authorise such a 
suit. Under it “The Board or Committee having jurisdiction 








J. (1927) I.L.R. 51 M. 664: 55 M.L.J. 345, 
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over any math or temple or any person having interest and 
having obtained the consent of the Board may institute a suit 
Pian ements ”, and the first question is whether the plaintiffs 
in the present suit satisfy this description. To satisfy it, it 
must be held that they are “persons having interest”. This 
phrase is defined in clause 9 of section 9 as follows:— 

““(a) in the case of a math, a disciple of the math or a person of 
the religious persuasion to which the math belongs, and 


(b) in the case of a temple, a person who is entitled to attend at 
the performance of worship or service ip the temple or who is in the habit 
of attending such performance or of partaking in the benefit of the distri- 
bution of gifts thereat’’, 

Accordingly the subject-matter of the interest is confined. 
to a math or a temple. The trust we have to deal with is certainly 
neither of these things, though it may be a religious endowment 
as defined in clause 11 of section 9. Only by extending the 
meaning of section 73, therefore, and concluding that where it 


speaks of a math or a temple it may be taken also to mean a 


religious endowment can this obstacle be got over. Nor does 
difficulty arise only from-the statutory definition of “person 
having interest”. From the provision that a suit may be brought 
by the committee having jurisdiction over any math or temple 
the section would seem to contemplate only suits relating to such 
foundations. I cannot avoid drawing the same inference from 
the manner in which the reliefs are set forth. The first relief 
is “appointing or removing the trustee of a math ‘or excepted 
temple.” Thére is no provision for appointing or remov- 
ing the trustee of a religious endowment such as 
the present, nor do I find that the Act makes such 
a provision elsewhere. Reliefs (b), (c) and (d) do not, 
it is true, expressly confine themselves to maths or temples but 
it is difficult to avoid the conclusion that by implication they do 
so. The learned District, Judge has found himself able to bring 
the su't within the section by force of relief (d), “granting 
such further or other relief as the nature of the case may re- 
quire.” A comparison of this section with S. 92, C. P. Code, 
will show that the portion of it which sets out the classes of 
reliefs admissible has been closely moulded on that other section. 
I am unable to hold that clause (d) of section 73 enables the 
institution of. any suit of a élass unprovided for by the rest of 
the section. Fully therefore as I agree with the learned Dis- 
trict Judge as.to the canons of construction to be adopted in a 
case like this, I must hold that section 73 (1) carinot be so con- 
strued as to comprise suits of this. class. Endowments such as 
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the present are dealt with to some extent by the Act, as by 
sections +1 to 44, but provision for suits such as the present 
appears to have been omitted by oversight, unless indeed it was 
not intendéd that such foundations should fall within the defi- 
nition of religious endowment. 


That a trust which has for its object the performance of. 


_ subordinate services in a number of temples does in general 
satisfy the definition of religious endowment has not been dis- 
puted on either side. For the respondents, however, the point 
is raised that this endowment is not technically a religious en- 
dowment by virtue of the provisions of section 77 of the Act. 
Besides a number of religious services the trust comprises such 
objects as supply’ng rice to travellers, feeding Brahmins and 
maintaining a water pandal. In other words, its objects while 
mainly religious are also partly seculare Section 77 provides that 
where an endowment is of this character the Board may deter- 
mine what portion of such endowment shall be allocated to reli- 
gious. uses and then occurs this sentence: “Such portion shall 
thereafter be deemed to be a religious endowment and its 


administration shall be governed’ by .the provisions of this Act.” 


It appears to me that the effect of this is to. keep outside the 
operation. of the Act any endowments part religious part secular 
in. respect of which the Board has not made an allocation to 
religious uses. When that has been done the portion allocated 
becomes a religious endowment amenable to the provisions of 
the Act and until it is done therefore no portion is so amenable. 
If this be so. section 73 (2) does not take the trust*out of the 
operation of S. 92, C.P. Code. Accordingly while setting aside 
the finding on the first issue I remand the suit for re-trial upon 
that issue, the point for consideration being whether the endow- 
ment is or is nota “relicious endowment” by virtue of section 77 
of the Act. decisjon of which point will decide the question of 
jurisdiction. Costs to ahide and folldw the result. 


4 as aa ü -g 
N.S. Recision Petition allowed and suit remanded 


—— for re-trial. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice WALLACE. 
The Union Board, Devakotta, through its 
President | .. Appellant® (PIF.) 
v. ; 
A.L.A.R.R.M. Arunachalam Chettiar .. Respondent (Deft.). 
Madras Local’ Boards Act (XIV of 1920). sections 60, 235, 237, 238 and 


“S.A. No. 88 of 1926, 19th September, 1929. 
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Schedule X, Rules 4 and 13—Claimn of Talug Board. to a plot of land under 
the old Act of 1884—Order of Survey Officer negativing the clamm—Smt for 
declaration that the order is wrong by the Union Board—Subsequent recon- 
stitution of the Union Board under the new Act of 1920—Mainitainability of 
suits l l 

In an enquiry before the Survey Officer a certain “plot of land was 
claimed by the Taluq Board of that area as public, road vested in it 
under the Madras Local Boards Act of 1884, but the claim was found 
against by the Officer on 12th May, 1920. The Union Board of that area 
brought a suit on 6th June, 1921, for a declaration that the decision of the 


- Survey Officer was wrong. This Union Board was re-constituted under the 


new Madras Local Boards Act of 1920 only on the Ist April, 1922, subse- 
quent to the institution of the suit. F 


Held, that the plot of land vested in the Taluq Board and not in the 
Union Board under the old Act of 1884 and became vested in the: Union 
Roard only on the Ist April, 1922 and therefore the Union Board had no 
locus standi to maintain the suit as the right of action which was vested 
in the Taluq Board on the date of the decision of the Survey Officer had 
not passed to the Union Boar on the date of the institution of the suit. 


Second appeal against the decree of the Court of the Sub- 


ordinate Judge of Devakotta in Appeal Suit No. 18 of 1925 
(A.S. No. 586 of 1924, District Court, Ramnad) preferred 


against the decree of the Court of the Principal District Munsif 
of Devakotta in Original Suit No. 376 of 1921. ~ 


K. Bhashyam Atya"gar for appellant. 
V. Rajagopala Aivar for respondent. 
The Court delivered the following 


JUDGMENT.—The question for decision in this second ap- 
peal is whether the plaintiff has a right to sue. The plaintiff - 
's the Union Board of Devakotta and sues to have it declared 
that the decision of the Survey Department that a certain plot 
of ground is the property of the defendant and is not public 
road vested in the plaintiff is a wrong decision, and for conse- 
quential reliefs. Both the Lower Courts dismissed the suit on 


the ground that the plaintiff has no locus standi to maintain it 
and the plaintiff appeals. o 


The decision of the Survey Officer was on the 12th May, 
1920. The plaint was presented on the 6th June, 1921 and is 
in time, but the ground for the Lower Courts’ decision is that oh 
the. date of the plaint there was no Union Board validly con- 
stituted in which the right of action vested, and therefore no 
Union Board which could validly maintain the suit. The party 
who represented before the Survey Officer the-claim of the pub- 
lic to the plot was the Talug Board. The question for decis’on 
is whether between the date of his decision and the date of the 


plaint the right of action which was vested in the Taluq Board 
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on the date of the decision had validly passed to the present 
plaintiff. | 
The old Local Boards Act (V of 1884) set up two classes 
of Local Boards, the District and the Taluq Board. See defi- 
nition of “Local Board” in section 3 (v). These under section 
27 were corporate bodies in whom public property could be vest- 
ed. They could make contracts and sue and be sued. The Act 
also set out rules for the appointment of Panchayats, that is, 
bodies of persons constituted for a Union [see section 3 (vz) | 
in areas declared by the Act to be Unions, but these Pancha- 
` yats were not incorporated Local Boards, nor was public landed 
property, vested in them. The new Act XIV of 1920 sets up 
three classes of incorporated Local Boards, District Boards, 
Taluq Boards and Union Boards (Seé section 6). Section 60 
thereof vests in the Union Board al! public roads in its area. 
The Union Board of. Devakotta, the present plaintiff, was con- 
stituted under this Act on the Ist April, 1922 (see Ex. CCC). 


Consequently it was not so constituted on the date of the plaint. 


The appellant contends that the situation is saved by the 
transitory provisions attached to Act XIV of 1920, particularly 
sections 235, 237, 238 and Schedule X, rules 4 and 13. Section 
235 says that “all. property, all rights of whatever kind, used, 
enjoyed, or possessed by . .-. a Local Board as constituted under 
the Madras Local Boards Act, 1884 . . . shall pass to the same 
Local Board as constituted under this Act.” Under that sect‘on, 
the right to sue which belonged to the Taluq Board under the 
old Act will pass to “the same Local Board as constituted under 
this Act.’’ What is “the same Local Board”? It may be the 
Local Board which has the same designation of the Local Board 
which has the same jurisdiction. There is no indicat?on which 
it means. But the use of the phrase “same Local Board” to my 
mind implies that there must have been a Local Board of that 
nature under the old Act. Under the old Act there was no 


Union, Board, so. that the section in my*view cannot apply to 


Union Boards. Thefe is nothing improbable jn this. It is just 
as likely that the Legislature intended during the transitory 
period to continue the machinery of the old Act in working as 
that it intended to introduce the machinery of the new Act be- 
fore the new Union Boards were actually constituted and set up. 

It is argued that Rule 13 of Schedule X itself contemplates 
that the old Union Panchayats should be erected into new Union 
Boards during the transitory period, but I do not so read the 
section. Whatever it may have been intended to mean, it does 
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not. speak of the powers of the Union Board as such. It is 
only dealing with the powers and duties “of the President and 
members respectively” of such a Union Board. Now the powers 
of the President or members respectively do not include the 
power‘of suit by the incorporated Union Board. Hence R. 13. 
will not avail the appellant.. 


Rule 4 of Schedule X is called in aid but I do not think that 
helps either. It says that ; 
““Notwithstanding anyuling contained in section 4, the Local Govern- 
ment may, before the commencement of this Act, declare that any Union 
constituted under the old Act shall, before the commencement of this Act, 
be deemed to be a Union under this Act.” 
Now a Union under the old Act was an area and not an 
incorporated body and all that the rule means to my mind is 
that such areas as wereeUnion areas under the old Act were 


continued to be Union areas under the new. Nothing is said 


in Rule 4 (1) about the new Unions having powers which the 
old ones did not have; rather the contrary in fact. If the rule 
was intended to mean what the appellant argues, it would have 
said “any panchayat constituted in respect of any Union shall 
be deemed to be a Union Board.” 


No notification has been brought to my notice which takes 
away, during the transitory period, the vest‘ng under the old 
Act. of the Union roads in the old Taluiq Boards. This also is 
significant. 


The phrase “before the commencement of this Act” in R. 4 
and in other rules is a very ambiguous one, not easy to understand 
or to apply. Section 237 apparently enables Government to 
bring the Act into operation piecemeal. By notifications Exhi- 
bits ZZ and YY the Government brought Rule 4 (1) into force 
on the 25th and 26th January, 1921, and by Exhibit WW ‘t 
brought the rest of the Act into force on the Ist April, 1921, 
although, as pointed out, the present Union was not constituted 
until the Ist April, 1922 under Exhibit CCC. However as 
Rule 4 in any case has not been shown to assist the appellant, he 
cannot derive any support for his case from Exhibit WW. 

Section 60 of the new Act has been mentioned, but even 
if that section, the moment the Act came into force and before. 
the Union Board of Devakotta was constituted under Ex. CCC, 
availed to divest the old Taluq Board of the roads within the 
jurisdiction of the Union Board, that will not avail the plaintiff- 
Board unless it was at the same time in heing and able to take 

over the roads of which the Talua Board had been divested. I 
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have held that during the transitory period the plaintiff-Board 
was not constituted a Union Board with the legal powers 
conferred on such a Board by the new Act. 


It appears to me therefore that the plaintiff had on the date 
of the plaint no locus Siandi to sue.. The Lower Courts have 
therefore in my opinion committed no error of law. I dismiss 
this appeal with costs. 


N.S. Second Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr, Horace Owen Compton BEASLEY, Chief 
Justice AND Mr. Justice KRISHNAN PANDALAI. 


Pantam Venkayya .. Petitioner* (Accused), 


Indian Penal Code (XLV of 1800), S. 171-D-—Mens rea—lI f un essen- 
lial ingredient, 


Mens rea is an essential ingredient in an offence under section 171-D. 
of the Indian Penal Code and a persoit char ged with an offence under this 
section cannot be convicted without proof of his corrupt intention. 

Petition under sections 435 and 439 of the Code of Criminal! 
Procedure, 1898, praying the High Court to revise the judg- 
ment, dated 14th March, 1929, of the Court of the Sub-divisional 
Magistrai of Rajahmundry in C.C. No, 181 of 1928. 


Nugent Grant and V. Satyanarayana for petitioner. 

K. N. Ganapathi for The Public Prosecutor on behalf of the 
Crown. 

The Court made the following 


Orver. Beasley, C.J.—The petitioner was convicted by the 
Sub-divisional Magistrate of Rajahmundry and sentenced under 
section 171-F, Indian Penal Code, to ù% fine of Rs. 50 and in 
default to suffer simple imprisonment for a month. 


The offence of which he was convicted was that of persona- 
tion at an election. Briefly, the facts of the case are that on the 
16th April, 1928, there was an election to fill vacancies on the 
Peddapur Taluk Board. There were two vacant seats for Pedda- 
pur firka and eight candidates and eight polling stations. The 
pet'tioner’s name was by mistake on the roll of two, different vil- 
lages, namely, Geddanapalli and Bhupalapatnam. The petitioner 
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voted once in the morning in the polling station for Geddanapalli l 
and in the afternoon for a second time in the polling station for 
Bhupalapatnam. 


The offence of personation at elections is defined in section 
171-D of the Indian Penal Code as follows: 

“Whoever at an election applies for a voting paper or votes in the 
name of any other person, whether living or dead, ọr in a fictitious name, 
or who having voted once at such election applies at the same election 
for a voting paper in his own name; and whoever abets, procures or 


attempts to procure the voting by any person in any such way, commits the 
offence of personation at an election.’’ 


In the Sub-divisional Magistrate’s Court evidence was given 
in support of the complaint against the petitioner by certain wit- 
nesses proving that the accused voted twice which is not disputed 
by the ‘petitioner and that he did so although this conduct was 
objected to by P.Ws. 1 and 2. The petitioner filed a written 
statement denying the offence. He, however, admitted that he 
voted a second time, but stated that he had done so in the bona 
fide belief that he could do so as his name was included in two 
lists. He also disputed the evidence of the prosecution witnesses 
as to the objection raised by them at the time of his second voting. 


_ Two witnesses were called by the petitioner who were the Poll- 


ing Officers and they deposed that no objection, oral or in writing, 
was raised at any time to the petitioner voting on the second occa- 
sion. On behalf of the petitioner three contentions were raised, 
namely (1) that the accused did not specifically apply for the 
ballot paper and that the second voting was not an offence in the 
strict letter of the section, (2) that the accused had a right to | 
vote a second time as his mame appeared twice in 
two polling areas in the voters’ list, and (3) that 
mens rea is an essential ingredient in this offence and no 
mens- rea was proved. The Sub-divisional Magistrate de- 
cided all the three poiuts against the petitioner and, since 
no argument was addressed to us by Mr. Grant on behalf of the 
petitioner that his findings on the first two points are wrong, we | 
have only to consider his finding on the third point, namely, whe- 
ther mens rea is an essential ingredient in this offence. The Sub- 
divisional Magistrate thought that all that it was necessary to _ 
prove was the fact that the petitioner had voted twice and that 
his motive for doing so, whether corrupt or otherwise, was im- 
material. He, therefore, did not come to any finding as to the peti- 
tioner’s motive or guilty knowledge. He thinks that, however 


- genuine the belief of a person may be that he is ‘entitled to vote 


twice if his name appears twice upon the electoral roll, he none 
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the less commits an offence under section 17 1-D, Indian Penal 
Code. We have been referred by Mr. Grant to the correspond- 
ing section to section 171-D of the Indian Penal Code in the 
English Act, namely, the Ballot Act (35 and 36 Vic. c. 33). Sec- 
tion 24 of that Act is section 171-D of the Indian Penal Code. 
We have compared the two sections and they are clearly the same. 
-That being so, we were referred to ‘an English decision on that 
section reported in 4 O’Malley and Hardcastle, p. 34, namely, 
the Stepney case. There, in discussing the offence of persona- 
lion, Denman, J., stated on page 46 as follows:— 


“Tt is thoroughly understood election law that, unless there be. 
corruption and a bad mind and intention in personating, it is not an offence. 


lf it is done under an honest belicf that the man, is properly there for the 
purpose of voting, it is held in these cases and in other cases analogous 
that no offence has been committed. . . . They are enactments which 
can be really only applicable to an intentionally bad act, because if a man 
is guilty at all he is guilty of felony, and may be imprisoned as a felon 
for a considerable time. To suppose that the Legislature ever intended 
to enact that a man, who with perfect honesty, but from a mere blunder 
as to his rights, gives a vote, and then (believing that he has a right to 
do so), gives a second vote, he being on the register, on the same day, 
is to be deemed guilty of felony, is to impute an intention to the Legisla- 
ture which is absurd, though if it had said so in absolutely plain words, 
-we must have carried it out. I do not think that that is the intention 
of the Act; I think there is still to be added to the offence of persona- 
tion a corrupt intention, and where the corrupt intention is absent, the 
offence of personation cannot have been committed.’’ Í 


“The facts in that case were that a man’s name had been 
wrongly included in the register of two divisions. He voted 
twice and it was admitted that he was ignorant of the law and 
had acted conscientiously by mistake, that he had no corrupt in- 
tention and that he had not been corruptly influenced. 


It was argued by the Public Prosecutor that.there is no such 
thing as mens rea in India, that, unless an accused person can 
bring himself within any of the exceptions in the Indian Penal 
Code, the offence is committed as sogn as the acts set out in the 
section in the Code which defines the offence have been com- 
mitted, that it is not stated in section 171-D' that the personation 
must be with a corrupt or any other intention and that therefore 
intention is immaterial. It was contended that the petitioner’s 
plea amounts to nothing more than the plea that he was igno- 
rant of the law which plea could be of no avail to him. But 
we find ourselves quite unable to agree with that argument. It 
does not follow that the petitioner’s plea was merely one that 
he was ignorant of the law. His plea apparently is that, as his 
name was twice upon the electoral roll, he bélieved by a mistake 
of fact, that he was on that account entitled to vote twice. His 
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plea is not that he thought that a voter could vote more -than 
once at an election. We have no doubt whatever that the Sub- 
divisional Magistrate was wrong in not applying his mind to 
that aspect of the case. He should have seen, whether, upon 
the evidence, the petitionerewas able to.bring himself within any 


of the exceptions in the Indian Penal Code. This he has not 
done. Quite apart from this, we are unable to-say. that the inten- 


tion of an offender in the commission of this.crime is any differ- 
ent in India to what it is in England. There can.be no question ~ 
whatever that the Legislature in introducing the new chapter— 
Chapter. IX (a@)—into :the Code exactly copied the English 
Statute Law with regard. to offences relating to elections and 
“we see no reason for saying that, whereas in England the corrupt 


‘intent'on of the voter is to'be considered, here it is. immaterial. 


‘We, therefore, set aside the conviction of the petitioner, 


order the fine inflicted upon him to be refunded and direct that 


this complaint‘be‘iteheard by the District Magistrate, Rajah- 


-mundry or some’other Magistrate whom he may direct other 


than this Sulvdivisional Magistrate. - We ourselves: are not: pre- 
pared to decidé this matter on the evidence and we think it is 
-essential thatthe case- should be decided by the Court before 
‘whch the evidence is preserited. 
N.S. l . Cotviction.set. aside and ssn ordered 
Ei a _ to be reheard. 
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PRESENT :—-VISCOUNT DUNEDIN, LORD . DARLING, LORD 
‘TOMLIN, SIR GEORGE LOWNDES AND SIR BINOD MATTER. ig 


Aa,” 


Vellasawmi Servai and others ||. < Appellants 
a ee Y. sa ; |. ; A l | 
L. Sivaraman Servat JA” - Respondent 


- Hindu Lew—IVill—Probite—A pplication for—Onus on application— 
A pplicaitt prinsipal beneficiary under Will and ‘taking leading part in its 
preparation, execution and registration—Suspicious circamstaitces in cases 


Where a person who propounds a- Will is the principal beneficiary! idei 
it and has taken a leading part in giving instructions for the Will, and in 
procuring its execution: and registration, and circumstances exist in the 
case that would excite the suspicion of any Probate Court and require it to 
examine the evidence in support of the Will with great vigilance and scru- 
tiny, such person is not entitled to pròbate unless the evidence removes 
such suspicion and clearly proves that the testator approved of the Will. 


“PG, Appeal No. 37 of 1928, 22nd November, 1929, 
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Appeal No. 37 of 1928 from a judgment and decree; dated 
the 26th February, 1926, of the High Court, Rangoon (Rutledge, 
C.J. and Maung Ba, J.),-which reversed a judgment of the 
District Court of Hanthawaddy, dated the 26th February, 1925. 
_ The material facts of the case appear sufficiently fully from 

their Lordships’ judgment. ne 

Dunne, K.C. and Preedy for appiiants. 

Pennell for respondent. 


22nd November, 1929. The judgment of their Lordships 
was delivered by : 


Sır Brnon Mrrrer.—The appellants alleged that R. Muni- 
andi Servai (hereinafter referred to as the testator) executed 
a Will, dated the 22nd January, 1906, by which he appointed 
the appellant Vellasawmi Servai and one S. Muniandi Servai as 
executors ‘to the Will. The .testator, died. oni-16th February, 
1924. He deposited this Will. personally in, the: Registration 
Office in Rangoon on the very day that it; was executed, and 
it remained there until it was produced by, the, Registrar i in this 
case. The District Judge held this Will to have been duly 


proved, and although the High Court. in its judgment threw. 


doubts on its genuineness, the respondent before the Board did 
not seriously dispute its validity. Their Lordships agree with 
the District Judge and hold that this Will was duly executed. 


The respondent alleged that the testator duly executed 
another Will, dated 23rd January, 1924. The main question 
involved in this appeal is whether this Will was dily executed 
by. the testator. The respondent on 7th August, 1924, made an 
application for probate of this iaseanentioned Will. To prove 
this Will the. respondent gave evidence himself and called several 
other witnesses, amongst whom the important ones were one 
Maung Po Nyun (hereinafter referred to as the registration 
clerk) and Kurpaya, Aiyar and Thangasawmi. 


Shortly put, the respondent’s evidence is that the testator, 
an old man of 75, started from Kyungyaung, his home, for 
Rangoon on, the 21st January, 1924. The respondent accom- 
panied, him. ọnly to Kungyangon, where the testator got on 
the steamer to go to Rangoon, and at his request the respondent 
went to fetch’ Kurpaya and Thangasawmi to Rangoon to help 
the testator to make the Will. The respondent. went to Ran- 
goon and requested one Aiyar to’see the testator to take instruc- 
tions from him about the Will, which Aiyar did. Aiyar drafted 
the Will and took it to the testator and he approved of it. 
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Before the Will was signed an application was made to the 
Registrar for the issue.of a commission, and a commission was 
duly issued. | Thereafter the registration clerk attended at 
No. 6/7, Twenty-seventh Street,’ Rangoon, where: the testator 
was staying, and the -Will was exécuted by the testator and 
attested by Kurpaya and ek an in nthe presence of -Aiyar 
and the registration clerk. < 


Certain of the witnesses called by the respondent contra- 
dicted this story in material particulars. For instance, according 
to the respondent and his witnesses, Kurpaya and Thangasawmi, 
Aiyar took the instructions personally from the testator. Aiyar 
denied this and said that he went to take instructions from the 
testator, but the latter was in a drowsy condition and could not 
give him .any instructions, which were subsequently obtained 
from the respondent and Kurpaya. The registration clerk 
stated that the signature of the testator was on the Will when 
the application for registration of the Will was made, and 
that the testator did not sign the Will in his presence. - Similarly, 
Aiyar also denied that he was present when the Will was: execut- 


‘ed, and stated that he did not see the testator after-his ineffec- 


tual attempt to obtain instructions from him. 


The District Judge, who had the opportunity of seeing the 
respondent and his witnesses, Kurpaya and Thangasawmi, wholly 
disbelieved them. He accepted the evidence of the registration 
clerk, and if his evidence is accepted there is no reliable evidence 
that the testator understood the terms of the Will. 


The learned Judges of the High Court were of opinion that 
the evidence of the respondent and of Kurpaya were not at all 
satisfactory, but they accepted the evidence of Thangasawmi, 
whom the learned District Judge had wholly disbelieved, and 
they pronounced in favour of the Will. -~ 


Counsel for the respondent before the Board suggested, and 
the High Court was also of the opinion, that the evidence of the 
registration glerk and Aiyar was not reliable and that they had 
been won over by the appellants. The High Court laid stress 
on Exhibits 3 and 6, but these documents are hardly any evidence 
that ‘the Will had been duly executed. They merely show that 
one N. N. Burjorjee had heard of the execution of the Will and 
that K. Muniandi Munisawmi Servai had also heard of the 
exectition and registration of the Will. Having regard to the 
fact that the registration clerk attended on the testator, this is 
not surprising, but their Lordships are of opinion that this 
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evidence is of very little value on the — of ‘the; due 
execution of the Will. 

The learned: District Judge pointed out- in his judgment. 
that the signatures looked like mere scrawls, as if they wèté’ madé 
by a person unable to hold a pen properly. Their Lordships 
had. an opportunity of looking at the original signaturésp’and 
they are inclined to agree with the learned District Judge on 
this point. Gh wins 

. The respondent, the propounder of the Will, is the. pane 
beneficiary under it. Even according to the evidence of Thanga“ 
sawmi, which the High Court aec ed but which the, ‘Trial, 
Judge wholly GAMAN | the respondent took a leading. part, ith 
giving instructions for the Will and in procuring its’ execution, 
and registration. Circumstances exist in this case that would 
excite the suspicion of any Probate Court and require, it to 
‘examine the evidence in support of the Will with great vigilance. 
and scrutiny, and the respondent is not entitled to probate t unless: 
the evidence removes such suspicion and clearly proves” “that 
the testator approved of the Will. In their Lordships’ opinion, 
the respondent has wholly failed to do so. 
i This would be sufficient to dispose of the aa Baci in 
‘fact the District Judge, who saw the witnesses, wholly “dis- 
believed the evidence of the preparation and execution! ofthe: 
Will, and their Lordships are not prepared to dissent from him, 
in his estimate of the evidence of the witnesses on these, points. 
They accordingly hold that the decree of the High Court should: 
‘be reversed and that of the District Judge restored. The‘ res~ 
pondent should pay the costs of the appellants of this litigation, : 
except that the appellants should pay the cost of their: applica 
tion before the Board to adduce additional evideneé?-*«°The 
‘respondent would be entitled to set off these last-mentioned F Gost 


against the costs which he has to pay to the appellants.” Theis, 


Lordships will humbly advise His Majesty accordingly. trm rs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


d  PRESENT:—MR. JUSTICE CURGENVEN. E 
M. Lakshumana Aiyar and others .. ` Petitioners* (Respts,) 
v. 
S. Rajam Aiyar and others .. Respondents (Petitioners.) 


Madras District Municipalities Act V of 1920—Election petition—Appli- 
cation for recount pending—Order granting—Jurisdiction—Proof of mis- 
count—Necessity—Allegation in affidavit supporting petition of cause to 
suspect original count—Suficiency of—Revision against order for recount— 
Maintaimabiuity—Condition—Order rejecting application for further scrutiny 
of ballot papers—Revision against—Interference in—Condition—Respondent 
to election petition successful as result of recownt—Order declaring him 
duly elected—Power of Court to make—Rwule 12 (2) (a) of Election Rules— 
Application by him if necessary—Election Petition—Party to—Chairman of 
Municipality if a prober—Order making hint liable for costs of petition— 
Validity—Non-joinder—Plea of, by persons made parties—Maintainability. 





A Court can order a recount when it is satisfied that there is room to 
doubt the correctness of the original count. Proof that the count at the. 
election was wrong is unnecessary. It is enough to support the application 
by affidavit. Usually nothing more can be alleged than cause to suspect the 
original count. 


The High Court cannot, in revision, weigh the grounds upon which the 
Court below came to the conclusion that there was room to doubt the 
correctness.of the original count!: 


` Where, in dismissing an application for further scrutiny of the ballot, 
papers, the Court below acts with jurisdiction, the High Court cannot in 
revision against the order of the Court below enter into the merits of the 
case for a further scrutiny and of the-order dismissing the application. 


Where, as the result of the recount ordered pending the hearing of an 
election petition, one of the respondents to the petition is provided with a 
seat, it is competent for the Court, under Rule 12 (2) (a) of the Election 
Rules, to declare him duly elected. Quaere whether an application by him 
for that purpose is necessary. Where such an application is made by him, an 
objection to it based on the non-joinder of some of the originally. success- ` 
ful .candidates is not maintainable at the instance of those who were in 
fact made parties to the application. 


The Chairman of the Municipality is not a proper party to an election 
petition, where no right to relief is alléged to exist against him. Where his 
personal culpability is not put in issue and tried, an order making him 
liable for the costs of the petition is unsustainable. 


Petitions under section 115 of Act V of 1908 and section 
107 of the Government of India Act praying the High Court to 
revise the orders of the Court of the Subordinate Judge of 
Vellore, dated 3rd ‘November, 1928, 3rd December, 1928” and 
made respectively in I.A. Nos. 692 and 752 of 1928 in O.P. 
No. 11 of 1928. ; n 

K. S. Krishnaswami Aiyangar and N. Srinivasa Atyangar 
for petitioners. e ; , 


- e 
_ 








*C.R.Ps. Nos. 1612, 1613 and 1704 of 1928 and 4 of 1929. Ist Oct. 1929, 
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M. S. Venkatarama Aiyar, S. Ran wan and P. C. 
Par thasarathi Aiyallyar for respondents. - 

The Court delivered the following - 

JupcmMENnT.—These petitions arise out of an election held 
on 27th August, 1928, to fill three vacancies in the 3rd Ward of 
the Wallajah Municipality. The election was conducted by the 
Chairman and the oo so far as it concerns us, stood as 
follows :— 


1. T. K. Ratnavelu Chetti .. 170 votes | 
2. M. Lakshumana ‘Atyar ws d2 

"3. K. S. Mallappa Chettiar .. 123, ‘+ Elected. 
4. S. Rajam Aiyar eee 6 y | - 
5. P. Venkataswami Naidu... 109 "E 


: Accordingly Nos. 1,2 and 3 were dered elected. An elec- 
tion petition (O. P. No. 11 of 1928) was then filed by S. Rajam 
Aiyar (No. 4) in the Subordinate Judge’s Court, Vellore, alleg- 
ing that the Chairman had shown undue partiality, that he had 
counted votes in favour of the successful candidates which 
ought to have been rejected, that he employed an inadequate 
staff, that the results were announced without checking or veri- 
fication, and that if there had been ‘subsequent check the peti- 
tioner and other candidates who had failed: would have been 
elected. This petition was filed on 3rd September and on 24th 

October, before the hearing had. commenced, the petitioner ap- 
"plied for a recount (I.A. No. 692-of 1928). This was granted, 
and the recount was- carried out by a: ‘Commissioner with the 
following result — 


. 1. T. K. Ratnavelu Chettiar .. 160 votes | 
2. S. Rajam Aiyar a NONG 
© 3.. P. Venkataswami Naidu .. 123,  FElected. 
4. M. Lakshumana Aiyan 420° -i | | 
5. K. S. Mallappa Chettiar sa- KHO 3p J 
It will be seen that Nos. 4 and 5 in the prior ligt have dis- 
placed, Nos. 2 and 3. The two candidates who were now de- 


feated, M. Lakshumana Aiyar and K. S. Mallappa Chettiar, there- 
upon applied (I.A. No. 752 of 1928) for “a scrutiny of the 
ballot papers, with a view to ascertaining whether they had been 
tampered with, but this was disallowed by the Lower Court. 
In arguing the main revision petition the contentions are 
raised that the learned Sub- Judge ordered the recount in cir- 
cumstances not sufficient to give-him jurisdiction, and that he 
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was in error in not directing the further scrutiny asked for. 
On the first point it is urged, more specifically, that a Court 


before ordering a recount must have evidence before it that the 


original count was or may have been incorrect. Mr. K. S. 
Kiishnaswami Atyangar has recourse to English Law in sup- 
port of this position. In THe Stepney case the questions which 
arose were as to the stage in the proceedings at which a recount 
could Be applied for and ordered, which does not now concern 
us, and whether or not it could be claimed as a right.. Den- 
man, J., in delivering judgment, referring to an interlocutory 
conversation during the course of the hearing, says: 


7 We decided against the contention that the respondent was entitled 
to a recount as a matter of right, but offered to hear any evidence tending 
to show that there had ‘been a mistake on the part of the returning officer. 
We heard witnesses on both sides upon the point, and were satisfied, I 
may: say, mainly, upon the @vidence of one of the witnesses called by the 
petitioner, that there were strong grounds for thinking that the return 
could- not be siy relied upon. We therefore determined upon directing 
a. Tecount. l 


: This. c case forms thè sole cited authority for the exposition 


a > law oñ this point in Halsbury (Vol. XII, para. 891): 


- SA recount is not granted as of right, but on evidence of good 
grounids for believing that there has been a mistake on the part of the 
rettirning officer the Court will make an order for a recount.’’ 


“Th Rogers o on Sees 19th. Edition, Vol. II, page 301, 
it i stated: that. 


The practice now is to order a recount before the trial where 
heie ` is reason to believe there has been a miscount. Application for it 
shdidd=be made by summons supported by affidavits showing grounds.’’ 


The form of order for recount (No. 35 at page 933 of 
the same volume) contemplates the order being passed “‘upon 
hearing counsel for the petitioner and respondent and upon read- 
ing the affidavits of, etc.” 

Thus although in The Stepney case oral evidence was taken, 


jt is enough to support-the application by affidavit. 


Let us now see what preceded grant of the application in the 
present case. I have already summarised the allegations which 
petitioner e made in his main petition. I will now quote the 
following verbatim extracts from it: 


«Phe Chairman deputed only one clerk to mark the votes secured by 
all: the candidates when he ought to have employed more than one clerk. 
ee ee “There ‘was no subsequent check or verification of the votes marked 
by the- clerk. The results were announced without checking or verification. 
l£ there. had been subsequent check petitioner and other candidates who 
failéd ‘in the election would have been elected.’’ l 
meee ie ie 


a ae 1, 4 O'Malley and Hardcastle, p. 34. 
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In his affidavit in support of his application for a recount 


he says: | 

‘*T have stated in my petition that the Chairman showed undue par- 
tiality and counted many votes in favour of the successful candidates which 
ought to have been rejected. . . . I believe that if the votes were counted 
properly, I would have been elected.’’ . 


In the counter-afiidavit it was objected that the petitioner 
was not entitled to the relief prayed for before he had satisfied 
the Court of the irregularities complained of. The learned 
Subordinate Judge, in the course of his order, after quoting 


the passage in Rogers which I have given, says: 

‘fA miscount is alleged by the petitioner and this application is 
supported by a verified petition. I am, therefore, satisfied that there is a 
‘reasonable ground for the petitioner’s belief that there has been a miscount.’’ 


Reading together the affidavit with the original petition, 
we find what that reasonable ground is, and if the Court con- 
sidered the ground for the petitioner’s belief to be reasonable, 
it ‘must have felt, I presume, that there was room to doubt the 
correctness of the count. It is not for me, dealing with this 
case in revision, to weigh the grounds upon which the Court 
acted. I have only to see that action was not marked by lack 
of jurisdiction or by material irregularity, in its exercise. lt 
is quite clear that the learned Subordinate Judge was under no 
misconcept.on as to what at any rate the English Law was, 
and applied his mind to the question whether or not a recount 
should be granted. It need hardly be said that from the nature 
of the case proof that the count at the election was wrong cannot 
be given before the recount takes place. Usually nothing more 
can be alleged than catise to suspect the original count. An 
over-strict insistence that an application should be supported by 
evidence of miscounting is therefore unwarrantable.' I con- 
sider accordingly that there was a sufficient compliance with 
the English procedure applying to this matter. Nor, looking 
purely to Indian Law, do I discover any irregularity. R. 6 of 
the Election Dispute Rules for District Municipalities renders 
the procedure laid down by the Civil Procedure Code applicable; 
and under O. 19, R. 2 of the Code evidence may be given by affi- 
davit upon any application. From this point of view, the Lower 
Court was dealing with the equivalent of an interlocutory appli- 
cation in a suit, and so far as I can see no question of jurisdic- 
tion is raised by the manner in which it dealt with it. 

It is then sa‘d that having allowed the recount the’ learned 
Subordinate Judge should have ordered the further scrutiny 
asked for. Into the merits of the case for’ this, and of: the 
order dismissing the appl*cation, it is not permissible for a 
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revising Court to enter. See the Full Bench case M. Appayya 
Goundar v. Sheik Dawood Saltib. I can only say, therefore, 
that the order appears to have been passed with jurisdiction and 
so is final. | 

One of the results of the recount was, as has been seen, to 
provide P. Venkataswami Naidu with a seat. This man was 
a party (7th respondent) to the petition, and under R. 12 (2) (a) 
it was. competent to the Court to declare him duly elected. It 
is pointed out that he put in an application (I.A. No. 806 of 
1928) to which he made only the three originally successful 
candidates parties, and it is urged that it is bad for non-joinder 
of the remainder. I doubt whether any such application was 
in fact necessary; but a sufficient answer is that the objection 
comes from two of those who were made parties. 

C.R.P. Nos. 1612, 1613 and 1704 of 1928 are accordingly 
dismissed with costs to respondents in C.R.P. No. 1704. 

There ‘remains C.R.P. No. 4 of 1929, preferred by the 
Chairman. He had been made a party to the original petition, 
and in declaring the ‘petitioner and the 7th respondent in those 
proceedings duly elected the -Lower Court ordered that the 
Chairman should pay their costs. The learned Subordinate 
Judge found justification for this course in the carelessness 
evinced by the Chairman in counting the votes. The propriety 
of this order is open to the gravest doubt, because the question 
of the Chairman’s personal culpability was not in issue and not 
tried. It is quite possible, for all that the enquiry shows, that 
he was thé victim of misconduct on the part of others. These, 
however, it may be said, are not grounds for interference in 
revision; and I turn to a more fundamental objection to this 


‘part of the order. The Chairman, it is contended, was not a 


proper party to the petition; and the Court should have struck 
his name out. It is no doubt true that in England a Returning 
Officer may be impleaded as a respondent (Hals. XII, p. 821 and 
Rogers, Vol. II, p. 266). But there is ground to hold that this 
is not the law in India. Under Rule 12, the Municipal Council 
may appoint a legal practitioner or other person to attend and 
take such part in the inquiry as the Judge may allow. That 
does not, of course, in terms preclude a petitioner from making 
the Chairman a party, but it does suggest that the framers of 
the Rules did not contemplate that he should do so. There is 
a statement in a report on a petition decided by the Election 
Commissioners of the Punjab, Govardhan Das. v. Lal Chand 
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“that there is no provision in the Indian as there is in the English 
Law for the Returning Officer being made a respondent, and that, 
so far as it goes, appears to be correct. In Ramakrishna Reddi v. 
Nooney Panakalu* it was held by Jackson, J., that a Chairman 
is not a proper party to-an election petition, and that the Court 
ought to have struck out his name. The point has not been 
so put in the arguments, but I conceive that, by force of R. 6, 
the Court must guide itself hy the terms of Order 1, Rule 3 
of the Civil Procedure Code, and here no right to: relief was 
alleged. to exist against the Chairman, so that he was not a 
proper party. On.this view the order making him liable “for 
costs cannot he supported, and T set it aside. Petitioner will 
recover his costs of this petition from respondents. 


“ASV. C.R.P. Nos. 1612, 1613 ang 1704 of 1928 dismissed. 
C.R.P. No. 4 of 1929 allowed. 


“PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad.] 


PRESENT :—LORD BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR BINOD MITTER. 


Musammat Fatma Bibi and others .. A ppellants* 
L aW 
Saadat Ali and others : . Respondents. 


Sale—Contract for—Sale pursuant to—Vendee under—Rights of, af 
affected by knowledge of contract for sale in favour of thitd pariy after 
date of his own contract and before exvecution of conveyance in his favour. 


On 22nd October, 1920, the owner of certain immoveable property entered 
into a contract for the sale thereof to respondent No. 1, and, pursuant to that 
contract; executed, on 28th October, 1920, a registered sale-deed in his 
favour. It appeared, however, that, on 25th October, 1920, the owner had 
entered into another contract for the sale of the same property to the 


appellants, and that respondent No. 1 took the conveyance with knowledge 
of that contract. 


Held, in a suit for specific performance brought by the appellants, that 
respondent No. 1 was entitled to rely on the earlier contract in his favour, 
and that his rights were not affected by his knowledge of the contract in 
appellants’ [avour before obtaining the conveyance. 


Appeal No. 118 of 1926 from a judgment and decree of 
the High Court, Allahabad (Mookerji and Dalal, JJ.), dated 
the 30th May, 1924, reversing a judgment and decree of the 
Court-of the Subordinate Judge of SA, dated the 26th 
September, 1921. 


<BR. 
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*P.C. Appeal No. 118 of 1926. © 3lst October, 1929, 
4 AT, R. 1928 M. 1129. 
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“The principal point for determination on the present appeal 
was whether the respondent No. 1 had proved that a contract 
entered into between him and the respondents Nos. 2 and 3 
for the sale of property in dispute was prior to the contract 
entered into between the appellants and the said respondents 
Nos. 2 and 3 for the sale of the same property. Ps 


The material facts of the case are stated sufficiently fully 
in their Lordships’ judgment. 
Wallach for appellants. 
_ The respondents were not represented at the hearing. 
31st October, 1929. Their Lordships’ judgment was deli- 
vered by < é 


Lorp BUCKMASTER—The question on this appeal is 
whether the appellants are entitled to specific performance of a 
contract, dated 25th October, 1920, for the sale to them by 
respondents 2 and 3 of certain property in Mauza Sanwalpur 
Newada Pargana Saharanpur. Respondent No. 1 is a pur- 
chaser from the other respondents under an alleged contract 
of 22nd October, 1920, He undoubtedly obtained-a conveyance 
of the property on 28th October, 1920, and was entered on the 
Register, but the appellants say this contract was not made on 
22nd October, and that he obtained registration with full know- 
ledge of the appellants’ rights. This claim was supported by 
the Subordinate Judge, but rejected by the High Court. 

An exam‘nation of the facts has satisfied their Lordships 
that the judgment of the High Court is correct. At the material 
dates the vendors were subject to a decree for the sale of the 
property, and a compromise decree had been passed directing 
them to lodge in Court Rs. 17,182-10-0 on or before 26th October 
in order to escape interest and costs amounting to Rs. 600. It 
is stated in evidence, which their Lordships agree with the High 
Court in.th'nking trustworthy, that, in ordér to obtain this money, 
the vendors on 22nd October, 1920, entered into a contract 
for the sale of the property to respondent No. 1, and a receipt 
given on that date appears on the face of it to be perfectly in 
order. The purchaser had not got the money with him, and 
it was necessary that he should go away some short distance to 
his wife, who seems to have had charge of the funds. He went 
away, but did not immediately come back. Meanwhile the 
vendors were becoming extremely anxious about their ability 
to obtain the money necessary to pay the decree, and proceeded 
to enter into another contract on the 25th October with the 
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present appellants. After that, on the 26th October, the original 
purchaser returned. The money was paid into Court on 28th 
October, the property was released, and on that date conveyed 
to the original purchaser, respondent No. 1, and his purchase was 
registered. Their Lordships do not think there is any doubt that 
the original purchaser had knowledge by telegram and otherwise 
of the transactions that had taken place, which culminated in 
this contract of the 25th October. That appears to be wholly 
immaterial, because he was entitled to rely on the earlier contract, 
and by virtue of that contract he obtained the purchase and had 
it duly registered. The reasons given by the High Court appear 
to their Lordships to be irrefutable and they need not he repeat- 
ed. The whole appeal depends upon the existence and validity 
of the contract of 22nd October. 

For these reasons their Lordships will humbly advise His 
Majesty that this appeal be dismissed. 

The appellants will pay to the first respondent such costs 
as he has properly incurred. 

Solicitors for appellants: Douglas Grant & Dold. 


Solicitors for respondents: Ex parte. 


K.J.R. Appeal dismissed, 


PRIVY COUNCIL. 


[On appeal from the Court of the Judictal Commissioner of the 
Central Provinces. ] ý 


PRESENT: —LORD BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR Binop MITTER. 


Mir Safdar Ali alias Gondumiya and 


another Appellants 


v. 
Mirza Maksudali Beg Respondent. 


Inam. grant—Heirs in—Female heirs if included—Grantee member of 
community im which female inheritance is possible—‘ Heirs’’—Meaning of 
—Female heir if included. i 

If the word “heirs’’ is intended to be limited either to the male or 
female line, it must be done so in direct terms, or by necessary implication; 
ana in the absence of that limitation there is nothing where female inherit- 
ance is possible to prevent the female being an heir equally with the male. 

Held, accordingly, that, under an inam grant to a Mahomedan by which 
the succession was limited to direct lineal heirs, female heirs were entitled 
to inherit equally with male heirs. 


*P LC, Appeal No. 92 of 1929, 
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Appeal No. 92 of 1929, by special leave, from a decree of 
the Judicial Commissioners, Central Provinces (Messrs. Halli- 
fax and Mitchell), dated the 24th July, 1926, which affirmed a 


- decree of the Court of the District Judge of Amraoti, dated 


the 2nd January, 1924. ; 

The main question for determination on the present appeal 
related to the construction of an Inam grant, which was direct- 
ed “to be continued rent-free to the claimant and his lineal de- 
scendants in perpetuity,” in accordance with the Berar Inam 
Rules. The appellants contended that the Inam grant devolved 
on the male descendants of the grantee only. 

” Dunne, K.C. and Dube for appellants. 

De Gruyther, K.C. and Hyam for respondent. 

29th October, 1929., Their Lordships’ judgment was deli- 
vered by 


Lorn BuckMASTER.—It is to be regretted that the eon 
of Counsel persuaded the Board to advise His Majesty to grant 
special leave to appeal in this case; for, in fact, when the matter 
comes to be examined, there is no fit subject-matter for the 
consideration of this Board at all. 


The question arises in proceedings taken to recover posses- 
sion of land, and the whole point which is now before their Lord- 
ships for determination is whether the plaintiff was disentitled to 
maintain his suit becatise he claimed through a female as one 
of the lineal heirs of the Inamdar, Mir Akbar Ali, who was en- 
titled to the Inam grant of the lands in dispute. That these lands 
were Inam lands, that Mir Akram Ali held them as the Inamdar, 
and that they had descended from him, is beyond question. 
The real point is whether or not the Rules that were laid down 
by the Government for the regulation of these Inam grants 
entitle female representatives to claim equally with the males. 
The rules that are relevant are these: If the Inam is a personal 
or subsistence grant, it will be confirmed to the holder accord- 
ing to its achial tenure, and “If the present incumbent is a 
ae een Òf the original grantee, the Inam will be continued to 
him hereditarily, subject to the following conditions :—First, 
successions limited to direct lineal heirs and undivided brothers.’’. 

The argument in support of the appeal is that the succession 
sò limited to lineal heirs means lineal male heirs. It is plain, 
according to every rule of interpretation, that if you wish to 
limit the word “hêirs” either to the male or female line, it is 
essential that you should do so in direct terms, or by necessary 
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implication ; and in the absence of that limitation there is nothing 
where female inheritance is possible to prevent the female being 
an heir equally with the male. It is indeed manifest, when the 
history of this case is examined, that the estate has been dealt 
with upon this principle from the original grant down to the 
present time. The copy of the Inam certificate granted at the 
date, which is stated to be 1870, shows perfectly well that, 
although the name of the Inamdar was entered as “Mir Mahomed 
Ah, son of Mir Mahbub Ali,” there was recognition of the 
fact that he had a brother and two women who were co-sharers 
with him in the estate, and another entry shows the succession 
of a son Mirza to his mother, Ashraf Begum. 

It is not only that the interpretation of the words bear the 
meaning for which the plaintiff contended, but that meaning 
has been recognised and acted upon, a$ far as one can tell, un- 
interruptedly from the.date of the Rules down to now. There- 
fore there can be no ground for this appeal, and their Lordships 
will humbly advise His Majesty that it be dismissed with costs. 

Solicitor for appellants: H. S. L. Polak. 


Solicitors for respondent: Barrow, Rogers & Neuill. 
ELR Appeal dismissed. 


IN THE HIGH.COURT OF JUDICATURE AT MADRAS. | 


PRESENT:—MR, JUSTICE ANANTAKRISHNA AIYAR. 


Lakkaraju Anandarao a. Appelaht* (PU) 
V. 
Yellamraju Venkatasubba Rao and : 
another — .. Respondenis (Defts. 
1 and 2). 


Hindu Law—lltdow—Alienation. for ihe purpose of the maintenance, 
education and marriage of her daughters son—Validity—Dependent 
utembers—Duiy of widow to mantait—Daughter’s sons of last male holder, 
whether dependent members. 


A Hindu widow has no power to alienate any portion of yer husband’s 
estate for the purpose of the maintenance, education, Upanayanam and 
marriage of her daughter’s son, when his father has sufficient property to 
do so himself. 


Case-law reviewed. 

Daughter’s sons of the last male holder who were all living, along 
with their mother, in their father’s family and not with their maternal 
grandfather depending upon. him and whose father had sufficient pro- 
perty to maintainethem cannot be said to be ‘‘dependgnt members?” whom 
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the widow of the last male holder is hound to maintain under the Hindu 
Law. 

Second Appeal against the decree of the Court of the Addi- 
tional Subordinate Judge of Bapatla in A.S. No. 89 of 1925 
(A.S. No. 271 of 1924, District Court, Guntur) preferred 
against the decree of the Court of the District Munsif of Repalli | 
at Tenali in O.S. No. 361 of 1922. 


ooo 


G. Lakslunanna for appellant. 
P. Satyanarayana Rao for respondents. 
The Court delivered the following S 


JupGMENT.—The lands described in the plaint belonged to 
the last male holder Lakshmayya, who died about 20 years prior 
to the suit, leaving his widow the second defendant, and a 
daughter Subbamma, the mother of the plaintiff and the third 
defendant. On Lakshmayya’s death, the 2nd defendant inherit- 
ed the property. The daughter of the 2nd defendant (the 
mother of the plaintiff and the 3rd defendant) died a year after 
Lakshmayya’s death: The plaintiff and the 3rd defendant as 
the daughter’s sons of the late Lakshmayya are the nearest 
reversioners to the estate of Lakshmayya. On 20th November, 
1918, the 2nd defendant sold the suit properties to the 1st defend- 
ant for Rs. 1,500; the chief item of debt incurred by the 2nd 


_ defendant to discharge: which ‘she sold the properties to the 


lst defendant was thus described in the sale deed: 


“Rs. 885- l-8, being the debt contracted by me and oy my; eldest 
grandson Stryapragasa Rao (3rd defendant) for our family expenses 
and for the Upanayanam and the marriage of Ananda | Rao (the plain- 
tiff), one of my daughter’ s sous under my protection.’ 

The plaintiff was a minor at the time of the sale, and he 
instituted the present suit on 22nd September, 1922, for a decla- 
ration that the sale-deed would not in any way affect his rever- 
sionary right in the property. 

Defendants 2 and 3 did not appear. The 1st defendant, the 
alienee, pleaded that the sale was made for legal necessity and 
was binding on the plaintiff, that the plaintiff and the 3rd defend- 
ant were under the protection of the 2nd defendant, and that the 
plaintiff was even at the time of the suit living with the 2nd 
defendant. He contended that the property was sold to him by 
the 2nd defendant for discharging the debts incurred by her 
for the maintenance, education, Upanayanam, and marriage ex- 
penses of the plaintiff, and that the plaintiff equally with the 
3rd defendant was estopped from questioning the same. 
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Both the Lower Courts came to the conclusion that the 
debts incurred by the 2nd defendant for the discharge of which 
the properties were sold to the 1st defendant were incurred by 
the 2nd defendant for the maintenance, education, Upanayanam 
and marriage expenses of the plaintiff, that after the death of 
the plaintiff's mother (wħich event took place about one year 
after the death of the 2nd defendant’s husband) the plaintiff 
and the 3rd defendant were living with the 2nd defendant and 
were being maintained by her. The plaintiff’s allegation, that 
the amounts were spent for debts contracted by the 3rd defend- 
ant in connection with his gambling and other vices, was not 
proved. In these circumstances the first Court decreed the suit 
in. plaintiff's favour, holding .that the daughter’s-son had no 
legal claim for maintenance, etc., from the estate left by their 
maternal grandfather and that the wêdow was not justified in 
alienating the properties for meeting the Upanayanam and mar- 
riage expenses of the-plaintiff. On the appeal preferred by the 
Ast defendant, the learned Additional Subordinate Judge of 
Bapatla reversed the Munsif’s decision: and dismissed the plain- 
tiffs suit. As already remarked, the Lower Appellate Court also 
held that the ‘substantial portion of the debts’ incurred by the 
2nd defendant to discharge which she sold the properties to 
the Ist defendant, was incurred for the maintenance, Upanaya- 
nam and marriage expenses of the plaintiff, and it agreed with 
the Trial Court in that respect. The Trial Court specifically 
remarked that the estate left by the last male holder (20 acres 
of land at Battibrolu and 13 acres. at ‘Chemudubdd) yielded 
much more than was necessary for the maintenance, etc., of the 
2nd defendant. Unless therefore the widow was justified under 
Hindu Law -in incurring debts for the maintenance, education, 
‘Upanayanam’ and marriage expenses of daughter’s sons, she 
could not validly sell lands forming part of the corpus of the 
estate. She is, of course, complete master of the income from 
the lands forming the estate and could utilise the same as she 
pleased -and for any -purpose- she liked.- But the question is 
whether. she could legally sell a portion of the estate -for-such 
purposes as are proved in this case,-and whether the salé would 
be ‘binding on the ultimate reversioners, 
| The-learned Subordinate Judge relied on the decisions re- 
ported in Chimun Lall v. Lalla Gunput Lall, Rustam Singh v. 
Moti Singh? and Bgijnath Rai v. Mangla Prasad Narayar 
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£ 


Anandarao Saha? in support of.his view that the alienation was binding 
v. A - . . 
Venkata on. the. reversioners. . .|.regret, I am unable to agree with him. 
subba Rao. --In Chumun Lall v. Lalla Gumput Lall the. facts of the case do 
“not. fully appear in. the cau The only sentence relied on is 

“that.at-page 53: | 
i {‘We-fail to-see how the Munsif’s “grounds - are imaginary, for he 
proceeds on grounds, admitted by the Hindu Law to be -grounds -of neces- 
- sity for such alienations, namely, the shradh of the widow’s husband, 
the marriage ‘of his datighter, the maintenance of his grandsons, and the 
payments of the husband’s .debts. All these grounds are acknowledged 
by the Hindu Law as, legitimate causes for raising money by a widow, 
and they have been found to be proved by the first Court.” 
' Weare now concerned only .with the question of main- 
tenance of the grandsons of the last male holder, and we are 
not concerned here with other grounds of necessity mentioned 
by the learned Judges. *No authority is quoted in support of 
the proposition in so far as the maintenance of grandsons is 
concerned as a- justifiable ground of necessity for such aliena- 
tion. ‘Unless there be something peculiar in the Bengal Law, 
I do not feel justified in accepting that. case. as an authority 
justifying the sale in the case before me. In Rustam. Singh v. 
Mott Singl?.it was held by the learned Judges as follows:— 
.. {Ordinarily it is the duty of the father in a Hindu family to 
provide for his daughter’s marriage; but where the father was not possess- 
ed “of sufficient means to do so, and the mother, in ordet to raise money to 
_ meet the-expenses of the daughter’ s marriage, mortgaged property of her 


‘own which had come to her from her father, it was held that the mort- 
gage was made for legal necessity and was a valid mortgage.’? 


The Only relevant portion is that contained at page 475: 


l “Phere can be no doubt that it was the father’s duty in this instance 
to get his daughter married. . . . The father was unable out of his 
resources to effect the marriage of his daughter, and thereupon the mother 
of the girl “was obliged to have recourse to the property that came from her 
father to-her: - There is no doubt of its being the pious duty of the father 
to’ effect the marriage. He was unable to do so; so under these circumstances 
“we think that the money, the consideration of this mortgage, was portone] 
- Tor” necessary Piirposes, namely, the marriage of the daughter.” 


E . Ati is enough. for our purpose to say that the case Buon me 
~ dS. not the case of the marriage of a daughiter’s daughter. As 
there.is no discussion of the principle of law on the point in the 
judgment, the same affords no help to me to dispose of thé case 
before me, which is the case of maintenance, Upanayanam and 
marriage of the ‘daughter’s son. The case ‘in Chudammal v. 
Nadamuni Naidu was a case exactly. similar to the. -case in 


Pi 
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Rustam Singh v. Moti Singh? The Court remarked that it 
was not- argued. that the case in Rustam Singh v. Moti Singh? 
was not correctly decided. That also was a case of the mar- 
riage of a daughter’s daughter which is not the case before me. 
Ramcoomar Mitter v. Ichamoyidast® related to the marriage 
ofa (deceased) sons’s daughter. The statement in the decision 
in Batjnath ‘Rai v. M angla Prasad Narayan Sahi’ referred to 


by the ‘respondent i is to this effect: 

|. “Under the Hindu Law the liability’of a woman who takes property, 
either by inheritance or. ‘survivorship; to maintain those. whose ‘maintenance 
-was a charge upon it in the hands of the last holder, is the same as that 
of a man who inherits: or succeeds to property.’ 


o Ir the present, case it is not stated that the maintenance of 
the datighter’ s sohs was a charge upon the estate in. the hands 
of the last male holder. At that time, the. daughter and the 
daughter’s sons were living with the” daughter’s husband and 
not with the last male holder. No question of “dependent 


members” or of “maintenance being a charge upon the estate 


in’ the hands of the last male holder,” therefore, ‘arises in the 
present case. At page 355 of Baijnath Rai v. Mangla Prasad 
Narayan Sak? it is mentioned that 

_ “fRamsumaree Kuer would easily come within the description of 


such members as were dependent on the male coparceners when they were 


alive.’ 


-The deio in Baijnath Rai v. M angla Prasad Narayan | 


Saki also does’ not therefore really help me in deciding the 
present case. In Norton’s Leading Cases on Hindu Law, Vol. I, 
page 48, I find it stated that . 


” “Daughters and daughters’ sons are entitled to maintenance in un- 
divided families, under the Mitakshara’,’’ 


-On referring to Sutherland’s Full Bench rulings, page 75 at 
page 77, I find that the Court decided that “the claimant who is 
grand-daughter of Issur Chunder Roy cannot inherit any share 
of the estate.” < The claimant’s suit was dismissed, but there is 
an observation that “she is entitled to maintenance and nothing 
more.” It is only an obiter dictum, and-even that is with 
reference to grand daughter and not to grand son. : So the 
authority quoted does not support the statement. ° 


“The learned-.advocate for the respondent referred to the 
case reported in Vuppuluri Tatayya alias Veeranna v. Garimulla 
Ramakrishnamma," where the learned . Judges Benson . and 
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Krishnaswami Aiyar, JJ., upheld the gift of a very small por- 
tion of land inherited by a Hindu daughter from her father, 
made at the time of performing her father’s sraddha ceremony 
on the occasion of a peculiarly holy event among Hindus (the 
Pushkaram at Rajahmundry, occurring once in 12 years). Gifts 
made for s‘milar spiritual benefit of the last male holder have 
been held to be valid by the Privy Council in the case report- 
ed in Sardar Singh v. Kunj -Bihari Lal, where their Lordships 
approved of the decision in Vuppuluri Tatayya alias Veeranna - 

. Garimilla Ramakrishnamma.” But I fail to see how those 
cases really help the contention raised by the learned advocate 


for the respondent in the present case. On the other - hand 


theré is-some authority against the contention of the respond- 
ent. In Rajagopalachariar v. Sami Reddi?’ Devadoss, J., held 
that ` 


“under Hindu Law a daughter who inherits the property of her father 
is not entitled to alienate the same for the purpose of getting one of her 
sons married.’? 


At page 224, this is what the learned Judge observed: 


‘The question, therefore, arises whether a limited owner is entitled to 
charge the reversion with a debt contracted for the purpose of the marriage 
of her son. No authority: is shown for the position that a mother could 
alienate the property inherited by her own father for the purpose of getting 
one of her sons married. Mr. Viswanatha Aiyar’s contention is that there 
is a moral obligation to get her son married and therefore she is entitled 
to borrow for the purpose of getting her son married. There is no obli- 
gation under the ‘Hindu Law on the part of a mother to get any of her 
sons married. The.case of a daughter stands on-a differen: footing 
altogether. It is one of the duties of the father to get his daughter 
married. . e» . In the case of a mother there is no obligation at all to 
get any of her sons marriéd by borrowing money on the securtiy of the 
property inherited by her from her father. In Rustam Singh v. Wott 
Sing? the alienation by the mother was held to be good on the ground 
that the father- was too poor to provide for the marriage of. the daughter, 
and the mother was obliged to find the money for celebrating the marriage 
of the daughter. This is quite in consonance with the principle of Hindu 
Law that a daughter should be married befor: she comes of age, and it 
is the duty of the father. to see that she is married. If the father is too” 
poor to do his duty, the mother could, under the circumstances, alienate 
her property for the purpose of getting the girl married. This would not 
support the;conterition of the respondent that the mother could also do 
the same thigg for the son.’ 


The learned advocate for the adi rightly ank 
out that this decision of the learned Judge Devadoss, J., was 
reversed on appeal in S'inivasaraghavachariar v. Rajagopala- 
chariay."° The decision of the Appellate Court, however, 
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proceeded on the ground of estoppel on the part of the plaintiff, 
the reversioner. The Appellate Court did not consider the 
question of Hindu Law discussed by.the learned Judge. The 
learned advocate for the respondent referred me to certain Hindu 
Law texts under which poor relations and other dependant 
members, whom a person used to maintain as being morally 
bound to do so, would, after his death, be legally entitled to the 
maintenance from his heirs, provided he left sufficient property. 
He drew my attention to Cie: If of Sirkar’s Hindu Law, 
where the text of Manu and Brahaspathi are quoted. The text 
of Manu is to the following effect: — 


“The father, the mother, the Guru (an elderly relation worthy of 
respect), a wife, an. offspring, poor dependants, a guest and a religious 
mendicant, are declared to be the group of persons who are to be main- 
tained’? ` 


Elsewhere Manu has declared that the aged mother and 
father, the chaste wife, and an infant child must be maintained 
even by doing hundred misdeeds—Manu cited in Mitakshara I], 
p. 177. The case, therefore, of the aged mother and father, the 
chaste wife and infant child, stands on a different footing from 
the poor dependants, a guest and a religious mendicant men- 
tioned in the text quoted. Brahaspathi’s text is to the following 
effect — 


“A widow inheriting her husband’s estate should honour with food 
and presents (for their benefit) the husband’s paternal uncle (and the like) 
venerable elderly relations, daughter’s son, sister’s son and maternal uncle 
as well as aged and helpless persons, guests and females of the family.” 

In Vyavahara Maadaviyam, the text is translated as follows: 


“Let the widow honour the paternal ‘uncles, preceptors, daughters’ 
sons, and sisters’ sons of her husband, his maternal uncles,. the old and 
the helpless, and the guests with food and drink.’’—Setlur, Vol. 1, p 339. 

One is inclined to ask whether the above provisions are not 
merely advisory relating to moral duties, or whether they are 


legal duties which could be enforced in a Court of law. The 


reference to guests and helpless elderly persons would seem 
to indicate the former. As remarked by the Privy Council in 
the case reported in Balwant Singh v. Rani Kishort™: 

“Old Hindu Law text-books and commentaries are Spt to mingle 
religious and moral considerations, not being positive laws, with rules 
intended for positive laws.’ 

See also the remarks of the © Privy Council in “the only 
son adoption case,” reported in Sri Balusu Gurulingaswanu v. 
Sri Balusu Ramalakshmamma (Radhamolun v. Hardai Bibi)”. 


11. (18985 L.R. 25 LA. 54: LL.R. 20 A. 267°at 285. (P.C). 
12. (1899) L.R. 26 I.A. 113: LLL.R. 22 M. 398 at 415: 9 M.L.J. 67 (P.C). 
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“In Maynė’s Hindu Law, section 624, the passage from the 
judgment of the Privy Council in the case reported in The Col- 
lector o f M asulipatam v. Cavaly Vencata N arrainapah™ is 
quoted: - 

-C For religious or charitable purposes, or those which are supposed to 
eonduce for- the spiritual welfare of her husband, she has a larger power 


of disposition than that which she possesses for purely worldly purposes. 
To SABDO an alienation for the last she must show necessity. i 


In ‘Trevelyan’s pee Law it-is mentioned at page 206 
that: | 


‘an heir is legally oe to E out òf the estate which desċends to 
him, maintenance of such persons as the person from whom he-inherits is 
legally or morally bound to support.”?” 


_ At pages 463 and 466, the learned author notes certain 
matters as proper objects for the alienation of the property by 
a Hindu widow, one of which is to provide for the maintenance 
of deperidant members of her family, whom her husband or 
other last full-owner (as the case may be) was legally or morally 
bound to support and for their marriages or other necessary reli- 
gious céremonies, On a reasonable scale, having regard to the ` 
amount of the property and the position of the a 

At page 205 it is pointed out that 


“grandsons have not, ‘as -such; any right to be maintained by their’ grand- 
father, but apparently they have a right to be maintained out of his pro- 
perty if unable to maintain themselves, and granddaughters must be so 
maintained until marriage.’ 


My attention has not been drawn to any reported case in 
which any Court has decreed maintenance to a daughter’s son 
against ‘the estate of the maternal grandfather. in the hands’ 
of his widow (maternal grandmother), i.e., widow of the last 
male holder. As regards the texts quoted, “Their tone is only 
preceptive, and the injunctions they, contain are rather of ethican 
than of legal obligation” so far as daughter’s sons are concerned. 

' ` In the case before me there is the further circumstance 
that ‘the plaintiff’s father is a pleader possessed of sufficient 
property to maintain the plaintiff. 

As regards the contention raised by the learned advocate for 
the respondent that the widow was bound to maintain “depend- 
ant members,’’ as observed by the learned author (Sarkar 
Sastri) in his Hindu Law, that principle would apply only to 
persons who were actually residing with the male holder and 
were in fact dependant on him. In the present case, as I already 
remarked, it is not anybody’s case that during the lifetime of 
the last male holder Lakshmayya, the plaintiff and the 3rd 
defendant, or even.their mother Subbamma, were dependants 


13. (1861) 8 M. I.A. 529 at 551. 
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of Lakshmayya in the sense described above. . They were all 
living with Subbamma’s husband in his family, and. therefore 
that principle has no application to the present case. Again 
there, is the significant statement made by the District Munsif 


Si _ip.paragraph 8 of. his judgment, viz., that “the plaintiff’s father 


Agia pleader. practising in this Court. and it i: admitted that he 


“has _sùfficient: property to maintain his sons.” In these circum- 


stances J do not think that ‘any legal grounds are shown justify- 
ing the second defendant in selling a portion of the lands belong- 
ing to the estate to the 1st defendant, to meet the expenses of the 
plaintiff's maintenance, Upanayanam and marriage. ‘The cases 
‘that decide that an indigent daughter, though married, is entitled 
to be maintained from her father’s estate in case her husband’s 

estate Is not able to maintain her are not. “really relevant to the 
point. e 

The daughter’s s son is not a member of the last male hold- 
er’s family; he belongs to. the family of the daughter’s husband. 
Nor could the daughter’s son in the present case be said to be 
a dependant member of the last male holder’s family. There- 
fore the last male holder was. not bound to maintain the 
daughter’ s. son, and on his. death his estate in the hands of his 
widow. is not liable for the maintenance, etc., of the daughter’s 
sons. The Patna High Court in the case reported in .Mussamal 
Narainbati Kumri v- Ramdhari Singh* decided that 
“Outside Bengal,. expenses for.the-marriage-of a daughter ’s daughter whose 
father’s father is alive and in,a position to arrange for the - marriage, 
“do not constitute such a legal necêssity as will bind the estate left by a 
maternal grandfather.’? 

“The widow could not. by her own voluntary act in bring- 
‘ing the daughter’s son—the plaintiff—to her own house, contend 
that he is a dependant member’ and then claim to alienate part of 
‘the estate for expenses incurred ‘im. connection with him. We 
“have here no. purpose ‘connected’ with the husband’s spiritual 
“welfare: nor, having regard to the circumstances of the plain- 
tiff in relation to his father’s wealth and position have we to 
consider any moral claim on the Tast holder’s estate,.which cotld 
be’ said to. have assumed the form of legal obligation attached 
‘tothe estate when the estate descended from the last male 
holder to, the 2nd defendant. 


< The- 2nd defendant .was ‘naturaily. anxious, after the death 
of her only daughter, to have the daughter’s sons (plaintiff and 
the 3rd defendant) | live with - her. One oan ‘understand hér 


co 
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conduct in that respect. One can understand also her anxiety 
to start her daughter’s son well in life by giving him proper 
education, etc. But I am bound to administer the law as I 
find it. Under Hindu Law, as at present administered, I do 
not feel justified in upholding the right claimed on behalf of a 
Hindu widow to alienate a portion of the estate for. the purpose 
of the maintenance, education, Upanayanam and marriage of 
her daughter’s son, when his father is admitted to have suffi- 
cient property to do so himself. 


The result is one which I should like to avoid, if possible. 
The daughter’s sons are the reversioners to this: estate, and 
would be entitled to possession on the death of the 2nd defendant. 
The plaintiff is living with the 2nd defendant even now. The 
debts were incurred for the benefit of the plaintiff. The plain- 
tiff’s elder brother, the 3%d defendant, has signed the agreement 
which preceded the sale and is the writer of the sale-deed in 
favour of the 1st, defendant. The 3rd defendant is surely 
bound by the sale-deed. If the plaintiff had not been a minor 
at the time, most probably he too would have joined in the 


agreement and the sale; but his minority at the time has practi- 


cally furnished him with a ground for impugning the sale-deed, 
though, as already remarked, he was the person benefited by the 
sameé.- The grandsons may often find the estate of their grand- 
father more useful to them for purposes connected with their 
education, etc., and they may not be fully benefited when the 
estate comes to them when they are old. But those are not 
matters by which I should be guided when I am called upon 


to apply principles of Hindu Law as administered by Courts. 


I am, therefore, driven to the conclusion that the alienation in 
question is not binding on the plaintiff. 

Some ‘arguments were advanced by the learned advocate 
for the respondent about the details of some of the debts men- 
tioned in the sale-deed. I, however, accept the findings of both 
the Lower. Courts that the debts were substantially incurred for 
the purposes mentioned by me. 

I reverse the decision of the Lower Appellate Court and 
restore that of the District Munsif. The declaration will be 
granted that the alienation by the 2nd defendant in favour of 
the Ist defendant evidenced by Ex. IV, dated 20th November, 
1918,- would not be binding on the plaintiff and other rever- 


` stoners of the 2nd defendant’s husband, late Lakshmayya, be- 


sides the 3rd defetidant and other persons claiming under him. 
As regards the 3rd defendant and persons claiming under him, 


‘N 
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the same will be binding. In the particular circumstances, I 
award no costs to the plaintiff in any of the Courts; but I direct 
the parties to bear their own costs in all the Courts. 


N.S, Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice RAMESAM AND MR, JUSTICE 
VENKATASUBBA RAO. 


Gadde Venkatarayudu and others .. Petitioners* (Defts.) 


v. 
Anumolu Chinna Ramakrishnayya , 
and others .. Respondents. 


Practice—A pprobate and reprobate—Dismissal of suit for default—Order 
of restoration conditional on payment of costs—Receipt of costs by the 
defendant—Effect—Right of defendant to object to the order subsequently 
—Keceipt of costs under protest—Effect—Ouestion of faci—-Order as to 
cesis distinct and independent of the rest of the order—Conditional order 
coupled with executable order—Distinction. 


Where a Court directs that a suit which had been dismissed for default 
of appearance of the plaintiff shall be restored on the plaintiff paying the 
costs of the defendant, there is no intention to benefit the defendant except 
on the terms mentioned in the order itself, and therefore, if the defendant 
receives the ¢osts, his act is tantamount to adopting the order and he cannot 
atterwards object to the order by way of appeal or revision. 

This rule does not apply to a case where the party receiying the costs 
under the order reserves his right to object to the order, or where the 
various directions in the order or judgment are intended to be distinct and 
independent of each other, or where the conditional order is coupled with an 
urder that is executable. 


Observations to the contrary of Jackson, J., in Ramaswami v. Chidam- 
baram, (1927) 26 L.W. 527 dissented from. 


In each case it is a question of fact whether the costs were paid by 
the one party and received hy the other in such circumstances as show that 
the latter’s right to object is not waived. 

Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Guntur, dated 
18th January, 1928 and made in LA. No. 874 of 1927 in O.S. 
No. 42 of 1927, Petition under section 115 of Act V of 1908 
praying the High Court to revise the order of the Court of the 
District Munsif of Markapur, dated 26th July, 1928 and made 
in LA. No. 404 of 1928 in O.S. No. 314 of 1927 and Petition 
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*C.R.Ps. Nos. 248, 1024 and 602 of 1928. 28th October, 1929, 
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under S. 115 of Act V of 1908 praying the High Court to revise 
the order of the Court of the Subordinate Judge of Ottapalam, 
dated 1ith February, 1928 and made in M.P. No. 43 of 1928 in 
A.S. No. 64 of 1926 (O.S. No. 641 of 1924 on the file of the 
Court of the District Munsif of Ponnan1). 


V. Suryanarayana, L. S. Vceraraghava diyar and D. A. 
Krishna Wariar for petitioners. 
C. Rama Rao, V. Pattabluraina Sastri and K: ane 
Menon for respondents. 
The Court delivered the following 


JUDGMENTS. Vetkatasubba Rao, J.—These three Civil 
Revision Petitions have been posted and argued together, as 
they raise a common point of law. When an order consists 
of two parts embodying directions, one against, and the other, 
in favour of a party, can the latter, after taking advantage of 
that part which confers a benefit on him, object to the other 
part on the ground that. he is not bound by it? This is the point 
of law which is common to the three cases, although, in the 
application of the principle, each case raises certain different 
questions. The order under consideration in C.R.P. No. 248 
of 1928 being typical, I shall set that out. A suit was dismissed 
for default and the plaintiff applied for its restoration. The 


Judge held that there were no sufficient grounds, but restored the. 


suit as a matter of grace (as the Judge calls it) on the plaintiff 
paying the defendant’s costs. The defendant, after receiving the 
costs, files the Civil Revision Petition objecting to the order. 
The question is, is he entitled to be heard? The point is, in 
my opinion, concluded by authority; but as it is said that our 
decision will govern several cases in this Court now pending, 
I shall deal with the question in some detail. 

Pearce v. Chaplii is a valuable case on the point. <A 
summons was obtained, calling upon the plaintiff to show cause 
why the judgment signed and execution sued out, “should not be 
set aside for irregularity with costs.’ The Lord Chief 
Baron directed that the judgment and execution should be set 
aside. Then followed an argument, whether, as a part of the 


order, the defendant should be restrained from bringing an 


action. The plaintiff requested the Court to direct that no 


| action’ should be brought. The defendant urged, on the con- 


trary, that he suffered damage on account of the improper exe- 


a 
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cution levied- and that he should not be barred from bringing 
an action. On this, the Lord Chief Baron made the following 
order without embodying any decision as to the irregularity 
alleged :— | 

“I do order that the judgment signed herein, and the execution 
issued thereon, be set aside without costs.’’ 

The defendant, acting upon the order, obtained back the 
goods taken in execution. The question arose, is he neverthe- 
less entitled to complain against the order? It may be useful 
to glance at the contentions raised by the counsel in that case, 
as they may be said to represent the arguments now urged be- 
fore us. For the plaintiff it was urged: 

“The defendant, having obtained and acted upon this order, has made 
himself a party to it, and cannot now move to rescind it.” 


It was asserted on the other side, 


‘The. defendant unavoidably acied on the order to the extent to 
which he accepted it, but did not thereby waive his expressed dissent from 
the residue.’’ 

Lord Denman, C.J., the three other members of the Bench 
concurring, delivered the following judgment: 


“I think we must assume on the statements that there was an ir- 
regularity. But the Judge set aside the proceedings without costs, and with- 


out deciding whether an irregularity had been committed or not. Then we . 


find an order made that no action shall be brought, the defendant’s attorney 
protesting against that restriction. But, notwithstanding his protest, he 
takes, and avails himself of, the order. We are then bound on principle to 
hold that he took it in its whole extent. There is no case which shows 
that when a_party has acted upon such an order, and had the full benefit 
of it, he shall not be bound by all its terms.’ 


This case I have set forth in some detail, as it serves to 
illustrate the principle upon which the rule is based. The 
English Courts have repeatedly given effect to this principle. 
The other cases on the point do not add to the reasoning con- 
tained in this judgment; but they show in what a variety of 
cases this rule was acted upon. 


In Tinkler v. Hilder? the plaintiff having obtained judg- 
ment, the Judge made an order to stay the proceedifigs on pay- 
ment of the costs of the day. These costs were subsequently 
taxed and paid. It was contended that the plaintiff could not 
object to the order, after having adopted it and acted under it, 
by receiving the costs. This contention was accepted by the 
Court. It is argued that the order in this case was made by 
consent; but the report shows clearly that this argument is not 
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correct, although it receives some apparent support from the 
judgment of Platt, B: 


Kennard v. Harris? is still another instance where the 
same principle was recognised. . = 


Wilcox v. Odden is also an authority for the same posi- 
tion. The facts“closely resemble those in Pearce v. Chaplin.* 
The defendant, in pursuance of the order, having received the 
goods from the Sheriff and thus far availed himself of the order, 
it was held that he could not apply to the Court to rescind that 
part of it which forbade the bringing of an action. 


Sparrow v. Reed’ decides the same point. The case 
was first tried by the Judge and he ordered a second trial be- 
fore a Jury on the applicant paying the costs of the application 
to the party opposing it. Held, that whether the Judge had 
power to make such order or not, the opposing party had by 
accept‘ng such costs precluded himself from afterwards object- 
ing to the order. In the short judgment of Coleridge, J., the 
point is treated as settled beyond doubt. 


In India also this rule has been almost uniformly acted 
upon.. In Hazari Lal v. Ganga Charan,® the suit was restored 
on payment of costs. The defendant having accepted the costs, 
was held precluded from objecting to the order in appeal. In 
this case, the learned Judges very aptly refer to the costs grant- 
ed, as compensation awarded to the opposing party. Rup Chand 
Pritt Chand v. Hardayal Mal" (Lahore) is a similar case. There 
an ex parte decree was set aside on payment of costs. The revi- 
sion petition was rejected on the ground that the plaintiff had- 
accepted the costs. 


Banku Chandra Bose v. Marium Begum? is a decision to the 
same effect of the Calcutta High Court by a Bench of three 
Judges. A suit dismissed for non-prosecution was restored on 
payment of the defendant’s costs incidental to the application. 
The latter got his costs taxed and obtained an allocator. Held, 
that having taken this advantage under the order, he was pre- 
cluded from appealing against it. 


In Ramaswami v. Chidambaram’? Jackson, J., followed the 
same rule. The case related to an order allowing amendment 


1. (1846) 9 Q.B. 802: 115 E.R. 1483. 3. (1824) 2B. & C. 801: 107 ER. 580. 
4. (1864) 15 C.B. (N.S.) 837: 143 E.R. 1014. 
, 5. (1848) 17 L.J. (O.B.) 183. . 
6. (1913) 18 I.C. 525. 7. (1926) 96 I.C. 420. 
8. (1916) 21 C.W.N. 232. 9, (1927). 26 L.W, 527. 
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of the written statement on payment of costs. With this ruling Venkata- 


I concur in so far as it is in conformity with English cases on 1ayudu 
. v. 
the point. In one respect, it is, in my opinion, wrong and to Chinna 
that I shall advert presently. Rama- 
krishnayya. 





What is the principle underlying these decisions? When an 
order shows plainly that it is intended to take effect in 7 
entirety and that several parts of it depend upon each other, 
person cannot adopt one part and repudiate another. For in- 
stance, if the Court directs that the suit shall be restored on 
the plaintiff paying the costs of the opposing party, there is no 
intention to benefit the latter, except on the terms mentioned 
in the order itself. If the party receives the costs, his act is 
tantamount to adopting the order. In other words, payment 
of costs is, as it were, consideration for the suit being restored; 
so that, the defendant cannot accept*the costs and still object 
to the order. According to Halsbury, this rule is an application 

~of the doctrine á 


‘‘that a -person may not approbate and reprohate?”— (13 Halsbury, 
para. 508). 


In Broom’s Legal Maxims, it is treated as an illustration 
of the maxim 


‘hat no man shall be permitted to blow hot and cold with reference 
to the same transaction’’—(9th Edn., page 118). 


Venkata- 
subba Rao, J. 


In other words, to allow a party, who takes a benefit under 
such an order, to complain against it, would be to permit a 
breach of faith. From this statement, it is clear that if a party 
receives the benefit reserving his right to object tw the order, 
he will not in that case be precluded from attacking it. It is 
in regard to this that I dissent with respect from thé observa- 
tion of Mr. Justice Jackson in Ramaswami v. Chidambaram,’ 
already referred to. That learned Judge thinks that it makes 
no difference that the party accepts the benefit under protest. 
In this connection, of course, the significance of the expression 
“under protest” must be clearly borne in mind. As pointed out 
by Langdale, M.R., these words “have no distinct meaning by 
themselves and amount to nothing unless explained by the pro- 
ceedings and circumstances.” — (Re Massey, 8 Bea. 462, cited in 
. Stroud’s Judicial Dictionary, 2nd. Edn., Vol. IIT, p. 2118). 


If, for example, the costs are paid ‘into Court and the 
opposing party draws them out stating that he does so under 
protest, these words would then be meaningless. To such a 
case, the observation of Mr. Justice Jackson would properly 
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apply. This would be analogous to what happened in Croft v. 
Lumley? The party receiving the rent there said that he did 
so under protest; but, in the Ka the addition of the 
words was idle and meant nothing in fact. As Baron Channell 
said what the man did, not what he said was the all-important 
matter, ` 


To take another example, if the party liable under the 
order personally hands over the amount to his opponent, who, 
while insisting on keeping it, asserts that he receives it EEN 
protest, in such a case again, his so-called protest cannot in the 
least avail him. 


In each case it is a question of fact, whether the costs were 


_ paid by the one party, and received by the other, in such cir- 


cumstances as show that the latter’s right to object is not waiv- 
ed. This I conceive to he the effect of the reservation referred 
to in the judgment in Banku Chandra Bose v. Marium Beguin,? 
already cited. = - 


It is next needless to add that the rule in question does 
not apply to a case where the various directions in an order or 
judgment are intended to be distinct and independent of each 
other. Thus, if a suit is dismissed, but the plaintiff is awarded 
costs, he is not precluded’ from impeaching the judgment by 
receiving the costs. Nor, if the suit is for the recovery of say, 
Rs. 200, and a decree is passed for Rs. 50, is the plaintiff dis- 
entitled to object, by reason of his having received the amount 
for which “judgement was given. Jogendra Nath v. Khoda 
Buksha™ is a case of his description. The learned Judges, 
while affirming the principle laid down in decisions such as 
Pearce v. Chaplin,’ point out that the facts ‘of the case before 
them do not bring it within those rulings. 


Analogous to these are cases where conditional orders are 
coupled with orders that are executable. An order may run 
thus: 

“T direct the suit shall he restored on defendant paying all costs of 
suit incurred fip to date, fixed at Rs. 150; if this amount is not paid within 
a week, the petition shall stand dismissed with costs, Rs. 20.” 

In such a case, the fact that the defendant receives the ` 
last-mentioned sum, does not preclude him from impeaching | 
the order. 


a rr ry ye anah 
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I think I have stated the principle with sufficient clearness 


and shall now proceed to consider separately each of the three . 


revision petitions. 

C.R.P. No. 248 of 1928.—The order in this case is that 
the suit shall be restored on the plaintiff paying the defendant’s 
costs -inclusive-of vakil’s fee Rs. 20. The costs were paid by 
the plaintiff and received by the defendant. It is now alleged, 
however, that while receiving the sum, the defendant reserved 
his right to object to the order. This seems very doubtful, but 
it is unnecessary to decide the point. Granting that the peti- 
tioner (defendant) has not precluded himself from filing this 
petition, I am clearly of the opinion that on the merits the order 
of the Lower Court must be supported. The learned Judge 
says that sufficient reasons are wanting, but he is prepared to 
restore the suit. The order is bad on the face of it, but we find 
on examining the record that there were sufficient reasons. It 
is discretionary with the High Court to interfere in revision 
and it will not use its powers for the purpose of defeating 
justice. On the assumption made by the learned Judge, his 
order is wrong, but we find his assumption itself is incorrect. 
The result is, his order must be supported and the Civil Revi- 
- sion Petition fails and is dismissed but, in the circumstances of 
the case, without costs. 

C.R.P. No. 1024 of 1928.—A petition was filed in the Lower 
Court under section 47 for releasing certain property from attach- 
ment and it was dismissed. The following order was made: 


‘CT shall set aside the order and restore the petition if the petitioners 
pay the respondent’s costs before the 2nd August, 1928.’’ 


The amount was paid into Court and the opposing party 
drew it out. Applying the principle 1 have stated, the Civil 
Revision Petition is incompetent and is dismissed with costs. 

C.R.P. No. 602 of 1928.—In this case, an order was made 
i appeal allowing the plaint to be amended on the plaintiff pay- 
ing certain costs within a specified date. We find that payment 
of costs was made under Rule 162 of the Civil Rules of Practice 
and that the defendant received the amount under protest. In 
cffect, what happened was this. The plaintiff tenders the 
“amount; the defendant offers to receive it without prejudice to 
his right to impeach the order. The plaintiff nevertheless pays 
the money and the defendant receives it. The latter has thus 
not precluded himself from filing this petition. 

Now, coming to the merits, the petitioners (defendant) does 
not seriously complain against the order allowing the amend- 
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ment. li there was any ambiguity in-the plaint, that was re- 
moved by the amendment made. But the mistake made by the 
Subordinate Judge ‘really consists in this. In the suit, there 
was a distinct issue raised regarding the mortgage (Issue No. 1). 
That issue was tried by the District Munsif who recorded his 
finding upon it. The Subordinate Judge ignoring this has remit- 
ted the case to the first Court for a finding on that issue. He 
seems to think that the question has not been tried by the Munsif, 
because the latter has not considered the second issue. This is 
clearly wrong as the second issue, as is now admitted, is merely 
a repetition of the first, in different words. In the circumstances, 
the Lower Appellate Court is wrong in directing the Munsif to 
retry an issue already tried. : 

Though the Civil Revision Petition is in ‘terms directed 
against the order granting amendment, the petitioner’s real griev- 
ance is, as I have stated, that the Subordinate Judge’s subse- 
quent procedure was wrong. We agree with this contention 
and direct the Subordinate Judge to dispose of the appeal in 
the light of our observations. We are not to be understood 
as laying down in advance, that if while hearing the appeal 
it appears to him necessary to call for findings on any matters, 
he is precluded from doing so. 

In the circumstances, we make no order as to costs. 

Ramesam, J—I have had the advantage of perusing the 
judgment of my learned brother, with which I entirely agree. 
I wish to add a few words avoiding the repetition of what is 
stated by him as far as possible. 

The true basis of the rule is not. . . . estoppel by conduct 
.... but that a person cannot both approbate and reprobate. 
If the facts indicate that the person has adopted the order, he 
cannot object to it afterwards. 

The facts may show that receipt of the money is not in- 
consistent with reservation of the right to question the order 
By way of appeal or otherwise. The protest, to have the effect 
of such reservation, must give the opposite party an opportunity 
to withdraW the offer. If at the time of paying the costs, the 
party to whom the amount is offered, states that he wishes to 
appeal and if, therefore, the offeror need not pay him the 
amount but may deposit it in Court, and if still he offers the 
amount, the receipt of it does not amount to approbation of the 
order. It is in this matter that I respectfully dissent from the 
opinion of Jackson, J. In Croft v. Lumley the amount was 
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offered as rent. A payer has the right to appropriate a pay- 
ment for a particular purpose. The payee has then no right to 
appropriate it to a different purpose. It is under such cir- 
cumstances that it was observed that what the man did and not 
what he said was the all-important matter. In cases of the 
kind we are dealing with, there is no question of appropriating 
the amount for a different purpose and the observation in Croft 
v. Lumley’ cannot apply. 


In Saratkumari Dasi v. Amutliyadhan ? the deposit. was 
made under a compromise decree. The appellant’s knowledge 
and consent were afterwards denied. The appellant having 
obtained leave to appeal to the Privy Council, it is impossible 
to attribute to her an intention to adopt the compromise decree 
by offering the deposit as a security, for, the offer as security 
shows her desire to prosecute the appeal and not to adopt the 
compromise decree. This case cannot help the petitioner. 


In Nalinakha Sinha v. Ram Taram Pal the costs are 
allowed unconditionally and the payment was not made on con- 
dition precedent to the operation of the rest of the order. Nor 
was there any option to pay the costs. That case illustrates the 
branch of the rule on the other side of the line. 


1 agree to the orders proposed by my learned brother. 


N.S. C.R.P. No. 248 of 1928 dismissed. 
C.R.P. No. 1024 of 1928 dismissed. 
C.R.P. No. 602 of 1928 allowed and remanded. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Horace OwEN COMPTON BEASLEY, C hief 
Justice AND Mr. JUSTICE ANANTAKRISHNA AIYAR. 


- Veera Koravan and others .. Prisoners* 


Criminal Trial—Wiinesses with personal knowledge of relevant facts— 
Examination) by prosecution of—Necessity—Merely “‘tendering them for 
cross-examination’’—Practice of—Propriety. : 

In cases where any witness known to the prosecution is able to swear 
to facts very material to the case, the proper procedure to follow is to ask 
him to give evidence on oath, as to the several facts known to him, which are 
relevant to the case, though other witnesses might have spoken to the 
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*Referred Trial No. 67 of 1929. Ath Tuly, 1929, 
Cr. Appeal No. 232 of 1929. : 
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same facts. Merely ‘‘tendering him for cross-examination’’ is not a practice 
which should be encouraged, especially in murder cases. 


Queen-Empress v. Ram Sahai Lall, (1884) I.L.R. 10 C. 1070 at 1072 
followed. 

Trial referred by the Additional Sessions Judge of the 
Court of Session of the Coimbatore Division, for confirmation 
of the sentences of death passed upon the said three prisoners, 
in Case No. 11 of the Calendar for 1929. 


Nugent Grant, K. Periasanu Goundar and S. Vettkatachala 
Sastri for prisoners. 


K. Verkataraghavachariar Ki The Public Prosecutor on 
behalf of the Crown. 


The judgment of the Court was delivered by 


Anattakrishna Aiyar, J—The three appellants have been 
convicted by the Additional Sessions Judge of Coimbatore of 
the offence of the murder of one Muthusami Asari under S. 302, 
Indian Penal Code. The first accused has also been charged with 
the offence of voluntarily causing grievous hurt under S. 325, 
Indian Penal Code and the ried: accused of the offence under 
S. 324, Indian Penal Code. All the four assessors were of 
opinion that the three accused were guilty of murder under 
S. 302, Indian Penal Code and the learned Additional Sessions 
Judge agreed with the said opinion. 


The prosecution .case is that at about 7 P.M., on riper 
the 15th December, 1928, the deceased Muthusami Asari, P.W. 1 
and P.W. 18 were returning to Nallagoundanpalayam from Gobi- 
chettipalayam, that, when Muthusami Asari came opposite to 
the third accused's garden, the third accused shouted to accused 
1 and 2 that they had caught Muthusami Asari after all, that 
accuscd 1 and 2 bodily carried away Muthusami Asari into the 
third accused’s garden and that Muthusami Asari was beaten to 


‘death with sticks and bala by the three accused. The plea of 


the accused, on the other hand, is that Muthusami Asari was 
inimical to the third accused and that, when he saw the third 
accused at the third accused’s garden on the evening in question, 
he (Muthusami Asari) entered the garden and after fixing on 
a spear-head to a stick, which he had in his possession, went 
after the third accused who, however, ran into the garden and 
shut h’mself tip in a hut in the said garden, that the first accus- 
ed, a servant of the third accused, resisted Muthusami Asari, 
that there was 4 scuffle between Muthusami Asari and the first 
accused the result of which was that the first accused received 
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a spear-wound on his back, inflicted by Muthusami Asari and 
that in self-defence Muthusami Asari was beaten-and he finally 
fell to the ground and died in the garden. | 


The question for dec’sion is which of the two versions is 
supported by the evidence in the case. | 


[The learne Judge then discusses the evidence and 
concludes. | 


Thus, there is direct evidence on the side of the prosecution, 
of eye-witnesses to the occurrence, given by people who belong 
to different castes‘and against whom nothing material has been 
proved as to why they should give false evidence charging the 
appellants with murder. We have got the motive why the th'rd 
accused, the master of accused 1 and 2, would like to have Muthu- 
sami Asari out of his way. Information was given to the 
Village Munsif by about 10 p.m. that very night by P.W. 1. 
There is reliable evidence that accused 1 and 3 were drunk at 
the time. In these circumstances, we think that the learned 
Additional Sess’ons Judge was right in accepting the unanimous 
opinion of the four assessors that accused I, 2 and 3 are guilty 
of the offence of murder. We accordingly confirm the convic- 
tion and also the sentence as the murder was a brutal one. 
Accused 1 and 3 have also been found guilty under sections 325 
and 324, Indian’ Penal Code, respectively; but, having regard 
to the fact that we have confirmed the sentence of death passed 
by the Lower Court, no separate sentence need be passed in res- 
pect of the offences under these sections. The’ appeal preferred 
by the accused is dismissed. 


Before parting with this case, we think it right to observe 
that the practice of tendering important eye-witnesses cited by 
the prosecution for cross-examination is not a practice which 
should be encouraged. In this case, Muhammad Sultan, cited 
by the prosecution, is a matertal witness who was present at 
the scene of occurrence. He is sad to have been standing at 
the distance of a mar from the actual scene of struggle, and 
would prima facie be able to speak to important facts material 
to the case. Instead of putting him into the box and eliciting 
facts within his personal knowledge and observation, the prose- 
cution merely “tendered him for cross- ~examinat’on.’ Very 
discretely, the defence counsel put no questions to him. In 
cases where any witness known to the prosecution is able to 
swear to facts very material to the case, the proper procedure 
to follow is to ask him to give evidence on oath, as to the 
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several facts known to him, which are relevant to the case, 
though other witnesses might have spoken to the same facts. 
Merely “tendering h'm for cross-examination” is not a practice 
which should be encouraged, especially in murder cases, as it 
would be very unfair to the accused. If such a practice is in 
vogue in other Districts also, we think it proper to remark that 
the same should be put an end to. 

As observed by Field, J., in Queen-Empress v. Ram Sahai 
Lall ; 


“Now, it must be understood, and it has recently been pointed out 
in more than one judgment -of this Court, that in conducting a case for 
the prosecution, all the persons, who are alleged, or are known, to have 
knowledge of the facts, ought to be brought before the Court and examined.’’ 


In the present case, it is clear from the evidence of the 
other prosecution witnesses, that Muhammad Sultan was pre- 
sent at the scene of offence and when the offence was being 
committed. If so, he should have been asked to swear to facts 
known to him in tlie ordinary way, and not merely “tendered 
for cross-examination. ” 


A.S.V. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. Horace Owen COMPTON BrASLEY, Chief 
Justice AND Mr. JUSTICE CORNISH. 


Muthuswami Servaigaran and another .. Petitioners* 
v. 
Thangammal Ayiyar .. Respondent. 


Criminal Procedure Code of 1923, Ss. 144, 435—Order under S. 144— 
Revision to High Court against—Interference in—Jurisdiction—Difference 
between prior Codes and Code of 1923. 

The High Court has power to interfere in revision with orders passed 
under S. 144 of the Code of Criminal Procedure. 


Up to the present Code, from 1872 until 1923, a ban was placed upon 
the High Court’s power of revision with regard to proceedings under 
S. 144. The effect of the omission in the present Code of cl. (3) to S. 435 
is to remove that ban. 


Petition under sections 435 and 439 of the Code of Criminal 
Procedure, 1898, and section 107 of the Government of India 
Act, praying the High Court to revise the order of the Court of 
the Additional District Magistrate of Tanjore, dated 23rd Febru- 
ary, 1929 and in M.C. No. 4 of 1929, presented to the said Court 
of the Additional District Magistrate of Tanjore to rescind 
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the order of. the Court of the Sub-divisional ‘ Magistrate of 
Pattukottai, dated 23rd January, 1929, in C.M.P. No. 4 of 1929. 


K. S. Jayarama Atyar and S. Rangachari for petitioners. 

K. S. Sankara Atyar for respondent. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER.—This Criminal Revision Petition has been posted 
before us, for a decision upon two preliminary points. 


The facts are that the Sub-divisional Magistrate of Pattu- 
kottai, in exercise of his powers under section 144, Criminal 
Procedure Code,, directed the petitioners to vacate the Nagaram 
Palace building forthwith on the ground that the occupation 
caused annoyance and obstruction to the Zamindarini and was 
likely to cause an immediate disturbance of the public tranquillity 
and a riot. In accordance with this order the Palace was 
vacated and an application was subsequently made under sub- 
section (4) of section 144, Criminal Procedure Code, to the 
Additional District Magistrate of Tanjore to rescind the order 
of the Sub-divisional Magistrate of Pattukottai. This appli- 
cation he rejected. The original order was dated 23rd 
January, 1929 and the order rejecting the petition was on the 
23rd February. The petitioners then presented this revision 
pet: tion. When it came on for hearing before Reilly, J., in 
view of the question raised, namely, whether the High Court 
has power to interfere in revision with orders under S. 144, 
Criminal Procedure Code and the importance of that question 
he directed that the petition should be heard by a Bench of 
two Judges. Another question ratsed before him was whether 
the petition is out of time because orders under section 144, 
Criminal , Procedure Code, are in force only for two months. 
This question also has been left for this Bench to decide. ; 

Dealing with the latter question first, on the assumption 
that the Sub-divisional Magistrate acted within his jurisdiction 
in passing the order, it cannot be questioned that, as the two 
months have now elapsed since the order was passet, the High 
Court has nothing to revise. The question as to whether or 
not the Sub-divisional Magistrate had jurisdiction to make the 
order is one of the matters raised in the petition but we are not 
disposing of that question here as that is not one of the preli- 
minary questions we have to decide. In view of the fact that 
the High Court has now no order to reviseethe determination 
of the larger and more: important question as to whether such 
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orders are revisable would be unnecessary but for the fact that 
two petitions which came on recently for hearing before Ananta- 
krishna Aiyar, J.,-were ordered to stand over pending the deci- 
sion by us of this point and we accordingly allowed the matter 
to be argued. 


It is necessary, first of all, to trace the TA of Ss. 144 
and 435 of the Code of Criminal Procedure. In the Code of 
1861 section 62 corresponds to the present section 144 and 
section 404 corresponds to section 435. Section 404 reads as 
follows:— ` : 

“The Sudder Court may, on the report of a Court of Session or of 
a Magistrate, or whenever it thinks fit, call for the record of any criminal 
trial or the record of any judicial proceeding of a Criminal Court, other 
than a criminal trial, in any Court within its jurisdiction, in which it 
shall appear to it that there has been error in the decision on a point of 
law, or that a point of laweshould be considered by the Sudder Court, 
and may determine any point of law arising out of the case, and there- 
upon pass such order as to the Sudder Court shall seem right.’? 

“The earliest decision upon the point we have to decide was 
under the Code of 1861 and that is Abbas Ali Chowdhry v. 
Ilim Meah and others. That, was a decision of a Full Bench 
of the Calcutta High Court which decided, Phear, J., dissent- 
ing, that an order passed by a Magistrate under section 62 of 
the Code of Criminal Procedure is not of the nature of a judi- 
cial proceeding and therefore cannot be interfered with by the 
High Court under section 404 of that Code. Couch, C.J., in 
his judgment on page 51 in referring to section 62 says: 

“The language of it seems to point out that it was intended to give 
the Magistrate a power to be exercised with the utmost promptitude; and, 
if he should make an order which he had no authority to make, ‘and the 
party on whom that order is made should not obey it, and be convicted, 
its legality may then be tried. That is the ground upon which I have 
always been of opinion that this is not a judicial proceeding.’’ 

In the Code of 1872 section 518 corresponds to section 144 
of the present Code and section 520 states that orders made 
under section 518 are not judicial proceedings. This latter 
section was obviously the result of the decision of the Full 
Bench, of the Calcutta High Court already referred to. Under 
the Code of 1872 we have two decisions upon this point, 
namely, E. V. Ramanuja Jeeyarswami v. Ramatuja Jeeyar,? 
a decision of Innes and Muthuswami Aiyar, JJ., in ‘which it 
was held that proceedings under section 518 of that Code are 
not revisable by the Courts as such orders were expressly declar- 
ed in that Code to be not judicial proceedings and Sundram v. 





, (1870) 14 W.R. (Cr) 46 (FB). 2. (1881) TLR. 3 M. 354, 
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The Queen, Pounuswani v. The Queen, where at page 222, Sir 
Charles Turner stated: 


‘It should always be borne in mind that orders under section 518 
of the Code of Criminal Procedure, 1872, are not judicial proceedings, 
and if the High Court has power to correct them otherwise than indirect- 


ly, which is doubtful, that power can rarely be exercised in time to pre~ 


vent hardship. The law in sanctioning this imperfectly controlled power 
is careful to provide it shall be committed only to Magistrates whose 
discretion is presumably guaranteed by their responsible position or by 
selection. ’? 


The next decision is one under the Code of 1882 and it 15 
a decision strongly relied upon by Mr. Jayarama Aiyar in sup- 
port of his argument that proceedings under section 144 of the 
Code are judicial proceedings. That is Queen-Empress v. Tiru- 


narasimhachari,’ in which it was held by Sir Arthur Collins, C.J., 


and Parker, J., that a Magistrate making an enquiry before issue 
of an order tinder section 144 of the Code is acting in a stage 
of a judicial proceeding and has, therefore, jurisdiction to direct 
the prosecution of a witness for giving false evidence before 
him at such enquiry. Under the Code of 1882, differing from 
the Code of 1872, proceedings under section 144 were stated to 
be.not proceedings. In that case Sir Arthur Collins stated: 
“The difficulty arises from the variation in language between S. 297 
of the old Code and S. 435 of the present Code. Under the old Code 
powers of revision were granted to the High Court in judicial proceedings 
only, and the enacting of section 520 would seem to imply that, but for 
that section orders under section 518 would be ‘judicial proceedings.’ 5. 435 
of the present Code enables the High Court to call for the record of ‘any 
proceeding before any inferior Criminal Court,’ and, therefore, orders under 
S. 144 would certainly be subject to revision, were it not for the proviso 


in the third clause of the section. Under section 4 of the present Code 
‘judicial proceeding’ is defined to be ‘any | proceeding in the course of 


avhich evidence is or may be legally taken.’ It seems to us impossible to 


deny that a Magistrate acting under section 144 may legally take evidence 
before issuing an order. . . . From this it would appear that both under 
the old Code and under the present Code these urgent orders were regarded 
as in their nature ‘judicial proceedings,’ the only difference being that 


avhereas under the old Code, section 520, somewhat inaccurately declared 


them to be not judicial proceedings for the purpose of ousting the High 
Court’s powers of revision under section 297, the present Code equally 
bars the High Court’s jurisdiction without making an illogical declaration.’’ 


Sir Arthur Collins, therefore, took the view that when in 
the Code of 1872 - proceedings under section 518 were declared 
not to be judicial proceedings it was not because they were not 
judicial proceedings but because it was intended to prevent 
these orders made upon sudden emergencies from being the sub- 
ject of revision and the Code of 1882 by stating that they were 
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not proceedings more accurately described them. The next Code 
to be considered is that of 1898 and it is similar to the Code of 
1882 in that by sub-section (3) of section 435 orders made under 
section 14+ are not proceedings within the meaning of section 435, 
On the 1898 Code there is a decision in Arunachalam Pillai v. 
Ponnusami Pilla? of Sadasiva Aiyar and Napier, JJ., which 
is strongly relied upon by Mr. Jayarama Aiyar in support of 
his argument. In that case it was held that the High Court 
has no appellate or revisional power to interfere with the orders 
of a public servant except in so far as they are orders passed 
by the public servant in his capacity of a Court subordinate to 
the High Court and that an order passed by a Sub-Magistrate 
under section 144 of the Criminal Procedure Code is an order 
made by him in his capacity as a Court and he is also acting 
as a Court when he grarfts or refuses sanction for a prosecu- 
tion for the disobedience of such order. In that case the order 
passed under ‘section 144 of the Code had been disobeyed but 
the Stationary Sub-Magistrate passed an order refusing sanc- 
tion to prosecute the person who had disobeyed the order and 
Napier, J., on page 66, says: ° 

“We are clear that the Stationary Sub-Magistrate in passing this 
order refusing sanction was acting judicially, for the original order which 
it was alleged was disobeyed was an order passed under section 144, Criminal 
Procedure Code. These orders have- “always been treated as judicial orders 


and we cannot separate the authority issuing the order from the aney 
granting saiction for disobedience of it.’’ 


When: Napier, J., stated that these orders have always been 
treated as judicial orders he was referring to the numerous 
cases to which our attention has been drawn where the High 
Court has interfered with orders passed under section 144 of 
the Code on the ground that the Magistrate had no jurisdiction 
to pass such orders. The High Court obviously could not in 
the face of the Code revise those orders but interfered on the 
question of want of jurisdiction alone under section 15 of the 
Charter Act and section 107..of the Government of India Act. 
As. he points out in his judgment the High Court could have 
no appellate or revisional power if the Magistrate acts adminis- 
tratively and it is only where he acts judicially that the High 
Court can possibly interfere under the Charter Act or the Gov- 
ernment of India Act. We have, therefore, this position that 
the High Court has always been acting under its inherent powers 
and interfering with Magistrates who have actediunder S. 144 
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without jurisdiction but has been expressly prevented from revis- 
ing the orders of these Magistrates under section 435. It is 
argued from this by Mr. Jayarama Aiyar that it was not because 
such orders were not in the nature of judicial proceedings that 
the power of the High Court to revise them was ousted but be- 
cause it was undesirable that the discretion of Magistrates acting 
very often on a sudden emergency should be revised by the 
High Court and that whereas in 1872 such “proceedings were 
said not to be judicial proceedings’’ in 1882 they were said 
not to be proceedings within the provisions of section 435 and 
the same under the Code of 1898, that bar to the High Court 
has now been removed by the Code of 1923 where sub-sec- 
tion (3) of section 435 has been omitted. 


We now come to the Code of 1923. But before doing so 
there is another case to which réference has been made which, 
although it was decided in 1923, was before the Code of that 
year came into force., That is Nataraja Pillai v. Rangaswami 
Pillai? a decision of Ayling’ and Ramesam, JJ. The facts in 
that case were that a Sub-divisional Magistrate passed an order 
under section 144, Criminal Procedure Code, prohibiting certain 
persons from interfering with a religious ceremony. On disobe- 
dience of that order he sanctioned their prosecution for an offence 
under section 188, Indian Penal Code, and it was held that the 
Magistrate was not, when passing the order under section 144, 
Criminal Procedure Code, acting as a Court within the mean- 
ing of clause (7) of section 195 of the Criminal Procedure 
Code, but was only acting as a public servant and hence, the 
proper appellate authority to revoke the sanction was not..the 
Sessions Court but the District Magistrate as provided by cl: (6) 
of section 195. The decision of Sadasiva Aiyar and Napier, 
JJ. in Arunachalam Pillai v.. Pontusami Pillai,’ was not fol- 
lowed. The Court followed the Calcutta Full Bench case and 
also relied on Sumdram v. The Queen, Ponnuswami v. The 
Queen? But that was a decision under the Code of 1872 which 
expressly stated that proceedings under the corresponding sec- 
tion to section 144 were not judicial proceedings antl the Full 
Bench in that case could not possibly therefore have held that 
the proceedings were judicial proceedings. Moreover, the judg- 
ment in Nataraja Pillai v. Ratgaswami Pilaz® does not deal 
with the other aspect of the case presented by Napier, J., namely, 
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that such orders must be judicial orders and not administrative, 
for otherwise the High Court could not interfere in those cases 
where the Magistrate has acted without jurisdiction, whereas 
the High Court has invariably done so under the Charter Act 
and the Government of India Act. No doubt most of the 
orders passed by a Magistrate do not in the least seem to be 
judicial proceedings, and Ayling, J., gives such an instance on 
page 59. Then came the Code of 1923 and there sub-sec- 
tion (3) to section 435 is omitted and one question to be con- 
sidered by us is, what is the effect of that omission? There 
have been two decisions with regard to this question under that 
Code (1) Vedappan Servai v. Periannan Servat and (2) Suthadi 
Alaga Thevar v. G. A. Baker, which is reported in a foot-note 
to the former: report. The former decision is one of Ramesam, 
J., and the latter is one of Reilly, J., following N ataraja Pilla v. 
Rangaswami Pillat,’ already referred to. In Vedappan Serva 
v. Periannat Servat,’ Ramesam, J., held that no revision lies to 
the High Court against an order passed under section 144 of the 
Criminal Procedure Code as the Magistrate acting under that 
section is not a Court and the amendment of section 435 of the 
Criminal Procedure Code by the omission of clause (3) from that 
section has not the effect of permitting a revision to the. High 
Court from such an order, though it has the effect of permit- 
ting a revision from an order under section 145. On page 623, 
Ramesam, J., states: 

“tt seems to me that as to section 144, clause (3), section 435 was 
somewhat redundant and only made matters clear. Even without it, it 15 
doubtful whether section 435 applies. There is nothing in section 144 to 


indicate that the ‘Magistrate acting under that section is a Court as 
in the case of section 145.’ 


He was referred to a decision of the Privy Council in Clarke 
v. Brojendra Kishore Roy Chowdhury,’ but in his opinion 
a case did not help the petitioner because it only showed that 
in some parts of the Code the words “Courts” and “Magistrates” 
are used interchangeably and that under section 96 a Magistrate 
issuing search warrants was acting as a Court but this did 
not soncldde the matter as to section 144. The Privy Council 
case is reported in Clarke v. Brojendra Kishore Koy Chow- 
dhury, and, in our view, it is a decision strongly in support 
of Mr. Jayarama Aiyar’s contention. There the District Magis- 
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trate issued a search warrant in connection with the investigation 
of some offence. A suit for trespass against him was instituted 
but it was held by the Privy Council that by section 36, Sch. III, 
and section 96 of the Criminal Procedure Code the power of 
issuing a search warrant was among the “ordinary powers” of 
the District Magistrate and therefore under section 105 he had 
power to direct a search to be made in his presence if he thought 
it advisable to do so. Lord Macnaghten in delivering the judg- 
ment of the Judicial Committee referred to section 36 of the one 
minal Procedure Code which is as follows: 


“All District Magistrates, Sub-divisional Magistrates, and Magis- 
trates of the first, second, and third classes have the powers hereinafter 


respectively conferred upon them and specified in the Third Schedule. Such 


powers are called their ‘ordinary powers’. 


Section 36 is in Chapter III which is headed: “Powers of 
Courts.” | When Sch. III is referred to it will be seen that 
under Part IV of that schedule which is headed “Ordinary 
Powers of a Sub-divisional Magistrate” clause (6) is power to 
make orders under section 144. n page 176, Lord Macnaghten 
states: 


‘For the sake of brevity the Code uses the terms ‘Court’ and 
‘Magistrate’ generally, if not always as convertible terms.’’ 


It is impossible to avoid the conclusion that this case decides 
that every act done by a Magistrate in pursuance of the powers 
given to him by section 36 and Sch. III is done by him as a 


Court, particularly when it is remembered that the. chapter is 


headed “Powers of Courts.” The present Code like the Code 
of 1898 and that of 1882 merely speaks of “proceedings” and 
not “judicial proceedings’’ so that it is not necessary really to 
consider anything more than the power of the High Court to 
revise a “proceeding before an inferior Criminal Court.” 
Although judicial proceedings are defined in the Code as includ- 
ing “any proceeding in the course of which evidence is or may 
be legally taken on oath,” it was admitted in argument before 
us that it may sometimes be necessary for the Magistrate before 
issuing an order under section 144 to take evidence on oath, so 
that, even if that test is applied, it would appear that these pro- 
ceedings may be judicial proceedings. It is quite true that in 
the Calcutta Full Bench case such proceedings were held not to 
be judicial proceedings, but that decision was not unanimous 
and it was undoubtedly in consequence of it that the Code of 
1872 described’ such proceedings as not judicfal. The decision 
of the Full Bench of this Court in Sutdram v. The Queen, 
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Ponnuswami v: The Queen? could not have been otherwise than 
it “was, as- we have already stated, because the Code of 1872 
stated that such proceedings were not judicial proceedings. There 
is also the other description-to be applied, namely, “proceedings of 
an inferior Criminal Court.” The. Privy Council case, in our 
view, makes such.proceedings, proceedings of-a Court, so that that: 
description is also applicable. ‘If this is so, then we-are bound-to 
take a different view to that of Ramesam, J., in the case in. 
Vedappan Servaiv. Periatman Servai,’ where he says that cl. (3) 
to section 435 was redundant. What is the effect of the omission 
of that. clause in the present Code? We cannot say that that 
omission was unintentional. We have to take the Code as it is. 
Up to the present Code, from 1872 until’ 1923, a ban was placed 
upon the. High Court’s power of revision with 'regard to pro- 
ceedings under ‘section $44. Now that ban has been removed. 
It may have been unintentionally removed but we are not con- 
cerned with that. We must hold that the effect of that om's- 
sion-is that the ban is removed and that the High Court has: 
now power to revise such orders. We are aware that, if this 
decision is right, it may lead to most unfortunate consequences. 
It is obvious that the Magistrate has most frequently to act in 
an emergency and that it will be a d’saster, if, when he does 
make an order, a Criminal Revision Petition is at once pre- 
sented to the High Court and a stay order applied for. We 
come to the decision we have with great regret and only say 
that, if clause (3) to section 435 was omitted by mistake, we 
hope that legislation will as soon as possible restore it, at any 
rate as far as section 144 of the Criminal Procedure Code is 
concerned. < 
Petition is dismissed as the order expired before the petition 
was presented. | 
AS.V. l Petition dismissed. 
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‘Ciuastom—Siccession—Custom of—Evidence of—Wazib-ul-arz—Value of 
—Faimlies so connected together as to form one community—Custom of suc- 
cession in one of—Evidential value of, as to custom in the other—Oudh— 
Succession, in—Custom ‘of—Preswmption—Onus of proof—Mahomedan 
family—Succession in—Widows succeeding to life-estates—Survivorship 
between them—Custom of—Proof of. 

The Wajib-ul-are (or records of rights), when properly used, afford 
most valuable evidence of custom and are much more reliable than oral 
evidence -given after the event. Where, however, they contain statements 
which would appear to have been concocted by the persons making: them 


in their own interest, they are to be disregarded, being worse than useless.. 


| The prevalence of customary rules of succession in the Province of 
Oudh has been recognised in the statute law of Oudh, as well as of the 
Punjab and the North-Western Provinces, which provides that in matters 
of succession the ordinary rules of Mahomedan and Hindu Law are only 
to be applied in the absence of such customs, though the custom set up 
must be proved by satisfactory evidence, but without insisting on the 
rigorous and technical rules which would be applicable to such a case in 
‘England. There is, therefore, in the Provmce of Oudh, no presumption 
against the existence of a custom of succession superseding the ordinary 
rules of Mahomedan Law. 


Where two families both descended one in the male and the other in 
the female line from the same ancestor had lived so long under the same 
conditions in the same place and had been so closely connected together 
as to be treated as one community, held, that evidence of the custom observ- 
ed by one family in supersession of the ordinary Mahomedan Law was of 
hight evidential value as to the custom in the other. 


M died without issue in 1865, leaving two widows, the survivor of whom 
died in 1911, nearly 40 years after the death of her co-widow, who was 
the senior widow. The Ist plaintiff. the nearest male agnate of M, sued 
for the recovery of the shares of M in certain villages, alleging a customary 
rule of succession which superseded the Mahomedan Law and entitled the 


Ist plaintiff to succeed to M’s estate as his nearest male agnate on the 


death of the junior widow. - 


In the year 1870 the Wajib-ul-arz or records of the suit villages were 
completed; and in them, pursuant to the directions in Oudh Circular No. 20 
of 1863, the customary rules of succession observed by the co-sharers in 
those villages were recorded and attested by or on behalf of the co-sharers. 
They supported the plaintiffs’ case that the widows succeeded only to 
a ,life-interest, though they included an unfounded claim on the part of 
the widows to full powers of disposition over the estate. 


Held, reversing the Chief Court and restoring the Subordinate Judge, 
that the plaintiffs had established the existence of a customary rule of 
succession in the family of the parties to the suit under which in default 
of male heirs and of daughters, each of the widows took an interest for 
life in a moiety of her husband’s estate with reversion to thê male agnates 
of the husband. 


In their Lordships’ opinion the fact that on the death of M in 1865 
his widows were allowed to succeed to his estate without any claim by his 
other heirs, and in accordance with the custom recorded a few years later 
in the Wajtb-wl-arz of the villages forming part of his estate sufficiently 
establishes that the ordinary rules of Mahomedan Law were superseded 
in this family by a customary rule of succession; and they are unable to 
agree that these PVajtb-ul-arz are of no use to the plaintiffs, merely because 
they include an unfounded claim on the part of the widows to full] powers 
of, disposition over the estate, 
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Semble: the Wayjtb-ul-ars did not establish a right of survivorship 
between the widows. 


Consolidated Appeals No. 83 of 1928 against eight de- 
crees, dated the 30th April, 1927, of the Chief Court of Oudh 
(Stuart, C.J. and Raza, J.). Of these eight decrees, seven were 
decrees reversing and one was a decree affirming a decree, dated 
the 16th January, 1926, of the Subordinate Judge of Bara Banki, 
whereby the suit of the plaintiffs (who were the present appel- 
lants) was partly decreed and partly dismissed. The effect of | 
the eight decrees of the Chief Court of Oudh was that the suit 
of the plaintiffs was wholly dismissed. 


The main questions for determination on the present appeal 
to His Majesty in Council were: (1) whether the suit in whole 
or in part was barred by limitation, and (2) whether the suc- 
cession to: the property in suit was governed by custom or 
Mahomedan Law, the custom being hat widows succeed for life 
to the estate of a childless owner with reversion on their death 
to the next heir of the last male owner. | 


The material facts of the case appear sufficiently fully from 
the following extracts from the judgment of the learned Chief 
Judge (Sir Louis Stuart) — 


“These appeals are against the decision of the learned Sub- 
ordinate Judge of Bara Banki, dated the 16th of January, 1926, in 
Original Suit No. 94 of 1923, by which he awarded to Roshan Ali 
Khan and Shankar Sahai a portion of the relief which they claimed. 
The circumstances in which this suit originated are as follows: 
Sheikh Muzaffar Hussein Khan owned certain landed property 
in the Bara Banki district. He died on the 4th December, 1865, 
leaving two widows, the senior of whom was Musammat Mitthan- 
un-nissa and the junior of whom was Musammat Mahmud-un-nissa. 
He left no children. His property appears to have been entered in 
the name of the senior widow Musammat Mitthan-un-nissa, and we 
are told that it was allowed to remain in the management of some 
Court official, pending decision as to who should be entitled to it. 
Musammat Mitthan-un-nissa was accordingly considered the de- 
fendant in tHe proceedings. It is established that the junior widow 
Musammat Mahmud-un-nissa instituted on the 19th April, 1866, a 
claim for half of Sheikh Muzaffar Hussein Khan’s estate in the 
Court of the Extra Assistant Commissioner, Lucknow, against 
the senior widow, Mst. Mitthan-un-nissa, joining as co-defendants 
a certain Murtaza Hussein, who alleged that he was the adopted. 
son of Sheikh Muzaffar Hussein Khan, and a certain Nabi Yawar, 
who it was alleged was a debtor of the estate. The plaint is 
Exhibit M-4. Her suit was decided on the lst of June, 1866, by 
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“Mr. E. Bickers, Exitra Assistant Commissioner. The judgment 
is Exhibit M-6. The Extra Assistant Commissioner decided that 
both the ladies were the widows of Sheikh Muzaffar Hussein Khan 
- and that Murtaza Hussein was not in any way entitled to inherit. 
He found that Nabi Yawar owed money to the estate; but 
he decided that a claim for the debt could not be joined in the 
same suit as the claim for the inheritance. While professing to 
follow the Mahomedan Law he arrived at a conclusion, which was 
certainly not warranted by the Mahomedan Law, to the effect that 
the two widows “in the absence of issue, that is residuary sharers,” 
were entitled to equal shares in the estate. He accordingly award- 
ed to the junior widow Mst. Mahmud-un-nissa a half-share in the 
estate. The senior widow appealed, and her final appeal came be- 
fore the Judicial Commissioner of Oudh in Special Civil Appeal 
No. 167 of 1866. It appears that Mst. Mitthan-un-nissa in this 
appeal (the judgment in which is Exhibit M-8) took the position 
that her deceased husband Sheikh Muzaffar Hussein Khan had exe- 
cuted a deed on the 26th October, 1860, introducing the law of pri- 
mogeniture into his estate, and declaring that it should pass undivid- 
ed. Mst. Mitthan-un-nissa took the position in appeal that, as the 
estate was impartible and as there were no other heirs, she should 
succeed to the whole of it. The, Officiating Judicial Commissioner 
Mr. St. George Tucker decided, on the 24th January, 1867, that this 
plea cculd not prevail. He took the view upon his reading of the 
Mahomedan Law that the two widows were entitled to share equally 
and dismissed the appeal. Mst. Mitthan-un-nissa applied for a 
review and Col. Barrow, who had become Officiating Judicial Com- 
missioner, decided on tHe 21st June, 1867 (Exhibit M-9) upon this 
‘petition for review that a finding was necessary as to whether 
Sheikh Muzaffar Hussein Khan was or was not a Talukdar and 
remitted the case for finding upon this point. The Deputy Com- 
missioner in his decision (Exhibit M-10), dated 30th July, 1867, 
found that Sheikh: Muzaffar Hussein Khan was not a Talukdar. 
The Officiating Judicial Commissioner then passed an order (Ex. 
M-11), dated 20th August, 1867, in which he left the question as 
to Sheikh Muzaffar Hussein Khan being a Talukdar undecided, 
but upheld the finding of Mr. Bickers for the time being. It 
appears that the claim that Sheikh Muzaffar Hussein Khan was 
a Talukdar was never accepted and the two widows remained, 
according’ to ‘our construction of the decree, in separate posses- 
sion each of a half-share according to the decision of Mr. Bickers, 

“We have here to note that the decision was not in accordance 
with the Mahomedan Law, for under the Mahomedan Law the 
two widows would have been entitled only to a share of one-eighth 
each. It is suggested that Sheikh Muzaffar Hussein Khan left 
a sister. If he left a sister, she was entitled to one-half of the 
property and the more distant heir was entitled to the remaining 
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quarter. It is noticeable that no claims were put in on behalf of 
either the sister or the next nearest heir and that the widows re- 
mained in undisturbed possession: Mst. Mitthan-un-nissa “died on 
19th April, 1872. She left a brother who took possession of her 
half-share. No claim was made by any other person. Mst. 
Mahmud-un-nissa died on the 16th May, 1911. On her death her 
brother’s sons took her share. On the last day of limitation, the 
15th May, 1923, the suit out of which these appeals arise was 
instituted by Sheikh Roshan Ali Khan, who claimed to be the 
nearest collateral heir to Sheikh Muzaffar Flussein Khan upon the 
death of, Mahmud-un-nissa on the 16th- May, 1911, and ‘Shankar 
Sahat, a person completely unconnected with the family. to whom 
Roshan Ali Khan had ‘sold thiee-fourths of the property in dispute. 
This claim is based on-an allegation that, under a oustom prevailing 
m the family of Sheikh Muzaffar Hussein Khan, on the death of a 
member of. the family, who left two widows and ‘no issue, the 
widows succeeded each to a*life-estate in one-half without power of 
alienation, that on the death of one widow the surviving widow suc- 
ceeded to her life-estate and that on the death of the surviving widow 
a full estate in the whole devolved on the nearest collateral of the 
deceased husband. ` The Trial Judge has found that Sheikh Roshan 
Ali Khan was the nearest collateral, and that-a custom -Has~been 
proved under which each widow succeeded to a life-estate in one-half .. 
without power of transfer and that on the death. of each widow 
a full estate in the moiety arose in favour of the nearest collateral. 
Taking this view he decreed half the property in favour of the 
plaintiffs. The plaintiffs appealed against the dismissal ‘of one-half 
of their claim in Appeal No. 44 of 1926. Cértain of the defendants, 
who were for the most part transferees, have appealed in the remain- 
ig - appeals desiring that the suit should be dismissed as against 
them. < 


‘In the Trial Court it was asserted that Roshan Ali Khan 
was not the nearest collateral of Sheikh Muzaffar Hussein Khan. 
This point has been abandoned in appeal. The question for deci- 
sion isin the first place whether the plaintiffs. have succeeded in 
establishing a custom which entitles them to the whole or a portion 
of the property in question. Unless they can establish such a 
custom, they cannot succeed.” 


The learned Judges of the-Chief Court decided that the 
plaintiffs had failed to establish the existence of the custom which 
they asserted. They sum up,as follows:-— ` 

“This is the whole of the evidence relating to the custom | 
in question. We state the position again. Upon the death. of 
Muzaftar Hussein Khan his widows came into Court, . The Courts 
under an impression, which was clearly an erroneous impression, 
that they: were:-deciding-the question-of-inheritance in accordance 
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with the provisions of the ordinary Mahomedan Law, awarded 
full proprietary title to each widow in a moiety of the estate. The 
elder widow died in 1872 and her heir under the Mahomedan Law 
succeeded to the property. No action was taken by collaterals. 
‘Che plaintiff has come into Court to establish affirmatively a custom 
of a very peculiar kind. That custom, according to him, is that 
when a man in his family dies leaving two ‘widows and no other 
heirs each widow succeeds to a life-estate in one-half of the pro- 
- perty. On the first death, the surviving widow succeeds to the 
life-estate of the deceased widow, and upon the death of the sur- 
viving widow the whole of the property goes to the nearest colla- 
teral. It in no way helps’the plaintiffs to assert that there must 
be some custom in the family as the widows did succeed to-.more 
than the shares to which they were entitled under the Mahomedan 
Law. The fact of their succeeding to equal moieties in the estates 
can easily be held attributable to nothing more than an’ error on 
the part of the Courts in applying what-they believed to be the 
principles of Mahomedan Law. The plaintiffs have to establish 
the custom upon which they rely. It is not sufficient for them to 
say that there are customs in the family antagonistic to Mahomedan 
Law. They have to prove specifically the existence of the custom 
which supports their case. Othefwise their, case fails. What they 
have done'is to produce a mass of evidence which is ‘irrelevant 
relating to customs in Sheikh families unconnected with the famiily 
of Qazi Mahmud and to produce evidence as to custom in the 
family of Qazi Mahmud. The latter evidence shows that'in three 
branches out of four in the family including the family. of Muzaffar 
Hussein Khan there is nothing recorded in the Wajib-ul-arz which 
sapports the custom relied on and that in the fourth branch there 
is conflicting evidence as to the existence of the custom. They also 
produced judgments which have no bearing upon the case as they 
are judgments relating to. customs in -a family of Usmani 
Sheikhs and they have produced scanty oral evidence much of 
which is completely unreliable. In our opinion this evidence is 
insufficient to justify a finding as to the existence of a custom which 
they assert and in these circumstances they must fail.” 

One of the issues framed by the Trial Court was “Is the suit 
within limitation?’ The question of limitation was not, however, 
discussed by the Chief Court, as, in their view, the plaintiffs having 
failed to establish the existence of the custom which they assérted, 
“their suit was liable ‘to be dismissed in toto on the merits. 
The. finding of the Subordinate Judge on the issue of limitation 
was as follows :— 


“This suit is admittedly governed by Art. 141 of the Limita- 
tion Act, which, provides a period of 12. years from the death of 
a female for‘a suit by a reversioner entitled to the possession of the 
immoveable property on the death of a Hindu or a Mahomedan 
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female. The following facts are admitted by the parties to this 
suit:—(a) that Mst. Mitthan-un-nissa, the senior widow of Muzaffar 
Hussein Khan, died on the 19th April, 1872, (b) that his junior 
widow, Mst. Mahmud-un-nissa, died on 16th May, 1911, and (c) 
that the present suit for possession of the entire property once in 
possession of both the widows was instituted on 15th May, 1923. 

“The suit so far as it relates to the property once held by 
Mahmud-un-nissa is certainly within limitation as having been 
brought within 12 years from the date of her death. 

“The contention of the learned counsel for the plaintiffs is that 
the inheritance opened out to the reversioner on the death of 
the last widow and not on the death of the first widow, according 
to the correct meaning of the Wajib-ul-are (Exhibits 11 and 164) 
and the oral evidence adduced by the plaintiffs. In support of this 
contention he relies on the following authorities :— 

(a) Thakurain Hagnath Kuar v. Thakur Indar Bahadur 
Singh, (b) Mirza Sadiq Hussam v. Mohammad Karim, (c) 
Sharfuddin v. Niamat Al and (d) Mohammad Ghafoor Khan v. 
Mehdi Hasan Khan.* 


“From the perusal of the above cases it appears that generally 
succession to property heid by a widow as a life-estate holder with- 
out power of alienation opens at the date of the widow’s death. 
The application or non-application of the above principle to this 
suit so far as it relates to that part of the property which was 
in possession of Mst. Mitthan-un-nissa is really dependent on the 
correct interpretation of the Wajib-ul-arg of Beekar (Exhibit 11) 
and Chak Kala (Exhibit 164) on which the plaintiffs chiefly rely. 


“I now proceed to consider the above contention. Both the 
Wajib-ul-arg (Exhibits 11 and 164) lay down that if both the 
widows are childless they will remain in possession of the property 


half and half, and bad marne un ke (that is, after their or her 


death) the person who is the nearest in the family will get the pro- 
perty (vide pp. 403 and 404). The words un ke are plural but in” 
Urdu language such plurals are used for singulars also. In none 
of these Wajib-ul-arzg there is any clear provision that on the death 
of one widow the other succeeds to the estate left by the deceased 
co-widow. If the word un ke be taken to signify singular -number 
with reference to the widows in the above clause of the Wajib-ul- 
arg then thé clear meaning of the sentence in question would be 
that in case of the death of one out of the two widows, the property. 
would not go to the co-widow, but would revert to the nearest 
collateral of the husband. The provision in the same Wayjib-ul-arz 
that if out of the two widows one of them has sons, and the 
other is childless then the issueless widow will get half 
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of her husband’s property, which, on her death, will revert to the P.C. 
sons of the other widow, points in the same direction, and indirectly Sheikh 
supports the above interpretation. I, therefore, accept the above a Ali 
interpretation of the clause in question. The witnesses produced kak. 
by the plaintiffs have no doubt attempted to prove that on the death 
of both the widows, and not on the death of one widow, the suc- 
cession opens to the reversioner ; and on the death of the first widow 
the surviving widow gets the property. But none of them has 
been able to illustrate his statement by quoting a single instance. 
I, therefore, do not accept their oral testimony on this point. 


“Having in view the interpretation of the disputed clause in 
the above Wajib-ul-arz that has been accepted by me, I hold that 
plaintiff No. 1 really got the right to bring a Suit to recover that 
property which was held by Mst. Mitthan-un-nissa in 1872 when 
‘she died. She, only a few days before her death, sold her pro- 
perty to her brother Safar Ali, who, notwithstanding the objection 
of Mahmud-un-nissa, got possession of the property purchased by 
him soon after her death. The defendants Nos. 13 to 15 have 
not been able to prove the intelligent execution of the sale-deed 
by Mst. Mitthan-un-nissa (vide pages 351 to 353 of the judg- 
ment). At the inception of the vendee’s possession his title to the 
property may be defective but his possession from the very begin- 
ning was adverse to the plaintiff No. 1, the junior widow, and 
all the world. The suit of the plaintiffs after the lapse of fifty- 
three years for the property of Mitthan-un-nissa is certainly barred 
by limitation. 

“For the property of Mahmud-un-nissa the suit of the plain- 
tiff is certainly within limitation. 

“The defendants Nos. 13 to 15 have completed their title to 
the property of Mst. Mitthan-un-nissa by their long adverse 
possession for more than 12 years. 


v. 
Chaudhri 
Asghar Ali. 


“So far as the property of Mahmud-un-nissa is concerned, 
according to the view of the case that has been taken by me, 
Mahmud-un-nissa possessed the property for her life, without 
power of alienation with the result that her possession can never 
be regarded adverse to the reversioner. If her possession could 
not be adverse, that of those deriving title from her cannot be 
adverse. . 


“Mst. Mitthan-un-nissa made the following transfers of the 
properiy which she held under the custom as a life-estate. 
The junior widow, Mst. Mahmud-un-nissa, made many transfers, : 
some of which are noted below... . 


“None of the two widows of Muzaffar Hussein Khan had the 
power of alienation, with the result that the transfers made by 
them are not binding on the plaintiffs. But_ owing to the long 
adverse possession of the defendants Nos, 13 to 15 the plaintiffs 
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cannot be allowed to question their title to the property once belong- 
ing to Mst. Mitthan-un-nissa.’ 


Against the decision of the Chief Court of Oudh dismiss- 


ing\their suit in toto, the plaintiffs appealed to the Privy Council 


and contended that the Courts in India ought to have decreed 
their claim in its entirety. 

De Griuyther, K.C. and Hyam for appellants. 

Dunne, K.C. and Jopling for respondents. 

De Gruyther, K.C.—The custom entitling the plaintiff No. 1 
to succeed on the death of the widows has been proved. 

[Sir John Wallis—In the Punjab and North-West Pro- 
vinces custom is the first rule of decision in all questions regard- 
ing succession, etc., and the Hindu and Mahomedan Laws only 
apply where no such customary rule prevails. | 

[Sir John Wallis—Is there any provision in Oudh that 
parties are governed primarily by custom analogous to the sta- 
tutory provisions existing in the Punjab. There is no strong 
presumption in the Punjab that the rules of Hindu and Maho- 
medan ‘Law apply. ] 

De Gruyther, K.C., refers to the Oudh Taws Act, 1876, 
section 3, and the Punjab Laws Act, 1872, section 5, and to 
Hashmat Ali v. Mst. Nasib-un-nissa.” 

The evidence establishes that in this family custom. is fol- 
lowed`in matters of inheritance.. The Chief Court in effect 
holds that'the parties are governed by custom, but that the parti- 
cular custom alleged by the plaintiff has not been proved. 

[Sir George Lowndes.—A custom to be valid must be in- 
variable. The Board has so laid it down in a number of cases. ] 

_. On the question. of limitation, De Gruyther, K.C., submitted 
that.the cause of action in the suit arose only on the death of 
the-survivor of the- two widows and that no part of the claim 
was statute barred. 

-19th November, 1929. Their Lordships’ judgment was deli- 
vered by | 

Six Joan WaALLIS. —The main question in these consolidat- 
ed appeals is whether in the family of the late Muzaffar Hussein 
Khan who died without issue in 1865, leaving two widows, 
there is a customary rule of succession which supersedes the 
Mahomedan law and entitles'the first plaintiff in this suit, Roshan 
Ali Khan, to succeed to his estate as his nearest male agnate on 
the death of the, junior widow, Mahmud-un-nissa, who died 


-r 





= (1924) L.R. 52 T.A. 172: I.L.R. 6 L. 117 (P.C). 
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on the 16th May, 1911, nearly forty years after the death of 
the senior widow Mitthan-un-nissa. 


This suit, which was instituted on the 15th May, 1923, the 
day before it would have become barred, was brought for the 
récovery of the shares owned by Muzaffar Hussein Khan, in the 
village of Dewa and the other villages in the pergana of the 
same name specified in Schedule B of the plaint, which at the 
date of suit were in possession of some of the defendants claim- 
ing under transfers from the widows themselves or from their 
heirs. To raise funds for this litigation the first plaintiff has 
parted with three-fourths of his interest in the suit to Shankar 
Sahai, the second plaintiff. 

The family is a very ancient one, claiming descent from the 
earliest Mahomedan invaders from Afghanistan, but the earlier 
steps in the pedigree will not bear examination. One Amir 
Ali in command of an armed force from Baghdad is said to 
have taken part in one of the numerous invasions by which 
Mahmud of Ghazni and his family harried Northern India at 
the beginning of the eleventh century. He is said to have 
returned’ to Baghdad after marrying his son Zia-ud-din to the 
daughter of Syed Wesh, one of the Ghazni family who had 
conquered Dewa where their descendants have since resided. 
Aladad, the issue of this marriage, who must, therefore, have 
been born in the eleventh century, is shown in the pedigree 
as the father of Qazi Mahmud from whom this family is de- 
scended. ‘This Qazi Mahmud’s daughter is said to have been 
married to an Usmani Sheik from Persia>and her son was 
Maulana Abdus Salam, who held high office in the reign of the 
Emperor Shah Jehan which ended in 1658. Obviously Qazi 
Mahmud cannot have had a father who was born-before the 
Norman conquest and a grandson who was a contemporary of 
Cromwell. 

‘The descendants of this Abdus Salam who are known as 
Usmani Sheiks subsequently resided in Dewa and shared the 
ownership of this village with Qazi Mahomed’s descendants in 
the male line who are known as Hujjaji Sheiks, the two fami- 
lies being so closely connected that for the purpose of this case 
the Subordinate Judge has treated them as one. 

According to the pedigree, which was drawn up in 1870 
for the purposes of another suit and has been accepted in the 
Courts below, Qazi Mahmud had eight sons, four of whom 
were then represented by descendants in the male line. It so 
happened that in this year the Wajtb-ul-arz or records of rights 
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ies of Dewa and the neighbouring villages were completed; and in 
Sheikh~ them, pursuant to the directions in Oudh Circular No. 20 of 
ee 1863, the customary rules of succession observed by the co- 
E Sharers in these villages were recorded and attested by or on 


Asghar Ali. — behalf of the co-sharers. These Wajib-wl-arz as held by the 
. Board in Balgobind v. Badri Prasad, when properly used, afford 
Sir John < ; A 
Wallis, most valuable evidence of custom and are much more reliable 
than oral evidence given after the event.. On the other hand, as 
observed by their Lordships in Uman Parshad v.. Gandharp 
Singh,’ they at times, as is the case here, contain statements 
which would appear to have been concocted by the persons 
making them in their own interest and are, therefore, to þe 
disregarded, being worse than useless. 





The Subordinate Judge of Bara Banki in a careful and 
elaborate judgment fouñd that in this family there existed a 
customary rule of succession under which in default of male 
heirs and of daughters, each of the widows took an interest 
for life in a moiety of her husband’s estate with reversion 
to the male agnates of the husband, and rightly disregarded 
the statements of the widows’ "agents, in the Wajib-ul-arz that 
they had full powers of disposition over the properties inherited 
from their husband. He-held, however, that there was no 
right of survivorship between the widows, and consequently 
that as regards the moiety of the senior widow who died in 
1872 the suit was barred. Accordingly he gave the plaintiffs a 
decree for the properties which fell to the junior widow, with 
the exception of certain properties in the possession of the 
Court of Wards, as to which the suit failed for want of the 
statutory notice. 

This judgment was reversed by the Chief Court of Oudh, 
which held that the plaintiffs had failed to establish the exist- 
ence of any custom superseding the ordinary rules of Mahome- 
dan law. The learned Chief Judge, who delivered the judg- 
ment of the Court, would appear to have been of opinion that 
there was a strong presumption against the existence of the 
custom set up by the plaintiffs. Now the prevalence of custom- 
ary rules of succession in this part of India has been recognised 
in the statute law of Oudh, as well as of the Punjab and the 
North-Western Provinces, which provides that in matters of 
success‘on thie ordinary rules of Mahomedan and Hindu law 
are only to be applied in the absence of such customs, though, 





fa a ee Ks es 
6. . (1923) L.R. 50 T.A. 196: LL.R. 45 A. 413: 45 M.L.J. 289 (P.C) 
7. (1887) L,R. 14 IA. 127: L.R. 15 C. 20 (P.O), 
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as held by this Board in Abdul Hussein Khan v. Bibi Sona 
pero” the custom set up must be proved by satisfactory evi- 
uence, but without insisting, as Lord Buckmaster was careful 
to pomt out, on the rigorous and technical rules which would 
be applicable to such a case in England. 


in ther Lordships’ opinion the fact that on the dani of 
Muzatfar Khan in 1865 his widows were allowed to succeed to 
ms estate without any claim by his other heirs, and in accord- 
ance with the custom recorded a few years later in the Wajib- 
ul-arz of the villages forming part of his estate sufficiently 
establishes that the ordinary rules of Mahomedan law were 
superseded in this family by a customary rule of succession; 
and they are unable to agree with the learned Chief Judge that 
these Wajib-ul-arz are of no use to the plaintiffs, merely because 
they include an unfounded claim on the part of the widows to 
full powers of disposition over the estate. 


- On the husband’s death the senior widow took possession 
of the whole estate which she alleged had been constituted an 
-impartible talugdari. Otherwise it was admitted that both 
widows were entitled to succeed in equal shares. Something 
was no doubt said about Mahomedan law in the pleadings and 
the judgments,* but their Lordships cannot agree with the 
learned Chief Judge that the Oudh Courts before whom the case 
came laboured under the mistake that under the ordinary Maho- 
medan law widows succeeded to the whole of their husband's 
property. In speaking of Mahomedan law they were in their 
Lordships’ opinion merely referring to the customary law 
governing these parties who were Mahomedans. 

As regards the Wajtb-ul-arz of the villages inherited by his 
widows from Muzaffar Hussein, who was descended from Qazi 
Mahomed’s son Abdul Wahab, the first to be completed were 
those of Kundri, Ex. M. 27 and Karanjwara, Ex. M. 28, and 
the other Wajib-ul-arg mostly refer to these two. In the case 
of Kundri it was said that the widows succeeded as maliks, a 
term which had not then been decided to import full ownership. 
This Wajib-ul-ars was also signed on behalf of Ghulam Ali, the 
other co-sharer, who was descended from another son of Qazi 
Mahomed, and in a subsequent litigation was interpreted by a 
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8. (1917) L.R. 45 I.A. 10: I.L.R. 45 C. 450: 34 M.L.J. 48 (P.C.). 


“The pleadings and judgments refer to the decision of Mr. Bickers, 
Extra Assistant Commissioner, Lucknow, in the suit brought by the junior 
widow on the 19th April, 1266, claiming a half of Sheikh Muzaffar Hussein 
Khan’s estate (vide the judgment of Sir Louis Stuart in the present case) .— 
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ee former Judicial Commissioner of Oudh as only giving the 
Sheikh widow a life-interest, Ex. 44. In the. Wajtb-ul-arg of Karanj- 
Nohan Ali wara the agents of the widows stated that it was unnecessary 
EM to record the custom of succession because the two widows who 
audnri 


Asghar Ali. Were in possession were childless and after their deaths he in 
— =. whose favour they might make a will would be owner. In their 
Wee Lordships’ opinion this interested statement, which is opposed 
Wallis. P pinion | ppo 
to the.other evidence in the case as well as to the accepted ideas 
on these subjects of Mahomedans and Hindus alike is entitled 
to no weight whatever. 

As regards the other branches. of the family, the custom of 
the descendants of Qazi Mahmud’s son. Niamatulla was recorded 
in the Wayib-ul-arg of Kundri on behalf of his descendant 
Ghulam Ali. This has just been dealt with. 


As regards the descendants of Mohi-ud-din, the eldest son, 
the custom was recorded in the Wajtb-ul-arg of Rampur which 
was signed by his descendant Fazl Husain. This Wajib-ul-arzg 
says that the estate descends to sons and failing sons to daugh- 
ters, but is manifestly incomplete as it fails to give the custom 
of descent failing issue. In-the W’ajib-ul-arz of Dewa the 
widows of Muzaffar Hussein and Fazl Husain had to state the 
custom in-their families which they did by referring respectively, 
as it would appear, to the Wajib-ul-arg of Kundri and Rampur; 
and it may well be that Faz] Husain refrained from stating the 
custom in full as he did not want to put himself in direct 
opposition to the widows. 


As regards the Wajib-ul-arz signed by the deseendants of 
Qazi Mahmud’s other son, Abdul Nabi, with which the widows’ 
agents had nothing to do, they clearly state that the widows 
took only an interest for life; and in the Wayjtb-ul-arzg of Chak 
Kalan, Ex. 164, it is stated that when there is no issue both 
Wives remain in possession during their lives; upon their death 
whoever is nearest in kin in the family succeeds to the share. 
“Accordingly the wives of Muzaffar Hussein are in possession 
of a half share.” The learned Chief Judge appears to have 
regarded this entry with some suspicion, but it is not unnatural 
that the attestors should have given this instance of the custom 
in their family. It is even possible that knowing of the preten- 
sions of Muzaffar’s widows, they may have thotight it well to 
assert that they were governed by the same custom as themselves 
and took a life-interest only. 


Very lengthy and elaborate arguments wete addressed to 
their Lordships on the plaintiffs’- contentions that Abdus 


Vit | “PEE MADRAS'LAW JOURNAL REPORTS. 169 


Shakur, whose. desceridants attested some of the Wajib-ul-arz 
exhibited in the case, and Ewaz Ali, who signed others, were de- 
scendants in the male line from Qazi Mahmud -and not from 
Abdus Salam. As regards the descendants of Abdus Shakur their 
Lordships agree with the learned Chief Judge that the evidence 
of Mansur Ali, the plaintiff’s eighth witness, which the Subordi- 
nate Judge accepted, is unworthy of credit. Their Lordships, 
however, observe that two of these Wajib-ul-arg Shankurpur, Ex. 
13 and Sikandarpur, Ex. 15, expressly state that the proprietors 
were Hujjaji Sheiks, though they mention that they had in- 
herited their shares from their buzurg Abdus Shakur. ‘That 
term does not exclude an ancestor in the female line, but how- 
ever: that may-be, it is clear that the attestors regarded them- 
selves as belonging to the family of Qazi Mahomed and not to 
the family of Abdus Salam who were Usmani Sheiks, and con- 
sequently that they must be taken as stating the custom among 
Hujjajis, that is in Qazi Mahmud’s family. Similarly as re- 
' gards Ewaz Ali it is stated in some of the Wajib-wl-are which 
he signed that the proprietors were Usmani Sheiks, that is to 
say descended from Abdus Salam and there is other evidence 
which points the same way. In their Lordships’ opinion the 
Wajib-ul-arz signed by him must be treated as signed by 
descetidants of Abdus Salam. 


The learned Chief Judge has rejected the evidence of cus- 
tom among the descendants of Abdus Salam as irrelevant. See- 
ing that these two families both descended one in the male and 
the other in the female line from Qazi Mahmud have lived so 
Jong under the same conditions in Dewa and have been so closely 
connected together as to be treated as one community their 
Lordships are of opinion that evidence of the custom observed 
by one family in supersession of the ordinary Mahomedan law 
is of high evidential value as to the custom in the other. As 
shown in the judgment of the Subordinate Judge the Wajib-ul- 
arg signed by the descendants of Abdus Salam and Abdus 
Shakur strongly support the plaintiffs’ case as to the widows 


sticeéeding to a life-interest, and their Lordships consider it un- 


necessary to refer to them in detail, or to the oral evidence 
which’ supports the custom. In their Lordships’ opinion it is 
most clearly established. 

In the view taken by the appéllate: court the question whe- 
ther the hushand’s heirs were entitled on the death of the senior 
widow to succeed forthwith to the properties which had been 
in her enjoyment did not arise. The Subordinate Judge had 
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held that they were and consequently that as regards these pro- 
perties the plaintiff's suit was barred. He was of opinion that 
the Wajtb-ul-arz did not establish the right of the surviving 
widow to succeed to these properties for her life, and that it 
was more consistent with other recorded incidents of this parti- 
cular custom to hold that she was not so entitled. Their Lord- 
ships are not prepared to differ from this finding. 

In the result their Lordships will humbly advise His Majesty 
that the appeal be allowed, the decrees of the Chief Court set 
aside with costs and the decree of the Subordinate Judge re- 
stored.. The respondents will pay the appellants’ costs of the 
appeal. 


Solicitors for appellants: Barrow, Rogers & Nevill. 
Solicitors for respondents: Watkins & Hunter, 


K.J.R. Appeal. allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-MR. JUSTICE VENKATASUBBA Rao AND MR. 
Justice MADHAVAN Narr. “ 


A. N. B. Ramalinga Ayyar Firm through 
partner Ramalinga Ayyar J PAN (Petmrs.). 
us | 
N. M. Rayalu Ayyar, Nagasami Ayyar Firm 
through one of its partis N. M. Naga- 
sami Ayyar | .. Respondents, 
_ Provincial Insolvency Act (V of 1920, S. 78, proviso— ‘Proved,’’ mean- 


ing of—Decree against Insolvent and Official Receiver, subsequent to adjrtdi- 
cation—Formal method of proof not adopted—A pplicability of the proviso. 


Where, subsequent to the adjudication of a person as insolvent, a decree 
is obtained not only against the insolvent but also against the Official Receiver 
who was impleaded as.a party to the suit, the debt must be taken to have 
“proved’* within ‘the meaning of the proviso to S. 78 of the Provincial 
Insolvency Act, although the formal method of proving the debt as pro- 
vided by the Act was not adopted, and consequently the proviso does not 
apply to such a case. _ 

Appeal against the order of the Court of the First Addi- 
tional Subordinate Judge of Madura, dated the 16th day of 
September, 1929 and made in E.P. No. 484 of 1929 in Tab 


No. 149 of 1929 in O.S. No. 23 of 1920. 
C. S.. Venkatachariar for appellants. 
K. Venguswami Atyar for respondents. 
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The Court delivered the following 


JUDGMENT.—The question raised by the appeal selake to 
the construction of the proviso to section 78 of the Provincial 
Insolvency Act (V of 1920). That section enacts that where 
an order of adjudication has been annulled, in computing limita- 
tion in respect of an execution application, the period from the 
date of the order of adjudication to'the date of the order of 
annulment shall be excluded. This rule is subject to the 
proviso that it does not apply to a debt provable but not proved. 

The decree that the respondent seeks to execute was obtain- 
ed subsequent to the appellant’s adjudication. It was obtained 
not only against the appellant, but also against the Official Re- 
ceiver, who was impleaded as a party. It is the latter that 
under the rules has to admit or reject proof of debts. In this 
case, he was himself added as a defendant and the decree was 
passed in his presence. Although the Act provides a formal 
mode of proving a debt, which has not been here adopted, we 
are prepared to hold, having regard to the facts adverted to, 
that the debt has been proved and that the proviso in question 
does not apply. We do not in this case wish to lay down any 
general rule as regards the meaning of the word “proved” occur- 
ring in the other sections of the Act. The appeal fails and 1s 
dismissed, but we make no order as to costs, as the respondent 
has taken the point now raised for the first time in appeal. 

N.S. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 


PRESENT:—Viscount DUNEDIN, Lorp DARLING, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR BINop. MITTER. 


A ppellanis 


Kalipada De and others 
v, 
Dwijapada Das and others Respondents. 


Civil Procedure Code (V of 1908), S. 11—Frobate and Administration 


Act V of 1881—Leiters of Administration under—Proceedings contentious 
relating to—Relationship of one parties to—Decision: as to—-Res judicata t1 
subsequent civil suit between same parties ratsing same question—S. 11 
not exhaustive—A pplication of rule of res judicata—Technical considera- 
tions of form—Matten of substance—Regard for—Duty of Court. 

The decision in contentious proceedings for the grant of letters of 
administration to the estate of a deceased person under Act V of 1881 as to 
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the relationship to the deceased of one of the parties to the proceedings is, 
under section 11, Civil Procedure Code, a bar to a subsequent civil suit 
between the same parties raising the same question. 


The terms of section 11, Civil Procedure Code, are not to be re- 
garded as exhaustive of the circumstances in which. the rule concerning res 
judicata applies. 


The application of the rule of res judicata ould be influenced by 
ne technical considerations of form, but by matter of substance within the 
limits allowed by law. 


Appeal No. 21 of 1929 from a judgment and aed dated 
the 29th November, 1926, of the High Court, Calcutta (B.B. 
Ghose and Panton, JJ.), which reversed a judgment and de- 
éree, dated the 19th yee 1924, of the OTRA Judge of 
Burdwan. 

The main guestions for determination on the present appeal 
were two, namely, (1) whether Dwijapada Das, ‘defendant No. 1, 
respondent, was the sister’s son of Hari Madhab -Dhar (the 
husband of Nistarini); arid (2) whether Gokul Dhar and his 
brother, Banwari Dhar, were barred by res judicata from deny- 
ing the fact that deféndant No. 1 was the sister s son or Hari 
Madhab Dhar as alleged by him. i 

“The Subordinate Judge décided both questions in favour of 
be plaintiffs, but the High Court held the contrary. 

‘ The litigation relates to an 8 annas share, out of 16 annas, 
which originally belonged to one Durga Charan Baral, who died 
in 1872 leaving two daughters, Nistarini and Gokul Sundari, and 
a will, dated the 12th June, 1872, by which he devised his estate 
in equal shares to his two daughters. The said Gokul Sundari died 
in 1906 and the said Nistarint died childless in November, 1909, 
and the latter was undoubtedly the owner of a moiety of her 
father’s estate. The question in. the present suit was, who was 
entitled to inherit Nistarini’s share on her death? The plaintiffs 
asserted, on the one -hand, that their predecessors-in‘title, namely, 
Gokul Diàr and Banwari Dhar; were her heirs. The defend: 
ants, On the other hand, alleged that defendant No. 1, respondent; 
Dwijapada Das, was Nistarini's husband's sister’s son, and as 
such her heir in preference to Gokul Dhar and Banwari Dhar. 
The plaintiffs denied the defendants allegation. 

-© ` On the death of the said Nistarini (who had died intestate) 
two applications were made to the District Judge of Burdwan for 
grant of letters of administration in respeet of her estate, one 
by the said Gokul Dhar and the other by the defendant No. 1, 
Dwijapada Das. Gokul Dhar’s brother, Banwari, did not apply, 
as he expressed’ his willingness that his brother’s application 
should-be granted. There were a number of objectors, and. the 
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contentious proceedings were heard by.the Subordinate Judge of 
Burdwan under the provisions of the Probate and Administra- 
tion Act V of 1881, and the following issues were tried :— 
(1) Is the objector, Dwijapada, a sister’s son of Nistarini’s hus- 
band? (2) Amongst the several claimants and objectors, who 
is entitled tọ get letters of administration by virtue of nearness 
of relation to the last holder ? 


The Subordinate Judge delivered judgment on the 20th 
August, 1912, finding the above issues in favour of the respond- 
ent, Dwijapada Das, and made the following order in his 
favour:—‘“It is hereby ordered and decreed on contest that the 
opposite party, Dwijapada Das, do get letters of administration 
to the properties left by the deceased Durga Charan Baral as 
being the nearest legal heir of Nistarini Dasi, legatee and daugh- 
ere: the deceased Duga Charan Baral. Let the opposite party 
fle- an administration bond for the sum of Rs. 10,000.” 

The said Gokul Dhar appealed from the above order of the 
Subordinate Judge to the High Court, Calcutta, but his appeal 
was dismissed on the 5th May, 1914. The result was that 
letters of administration were granted to the respondent, Dwija- 
pada Das, and he and his transferees were in possession of the 
8 annas share of Nistarini, deceased. 

‘The plaintiffs, in November, 1921, instituted the present suit 
against the defendant-respondent, Dwijapada Das, and other 
defendants claiming under him. In their plaint the plaintiffs 
stated that the defendant, Dwijapada Das, was not the heir of 
‘Nistarini, deceased, as he was not_the sister’s son of her de- 
ceased husband, Hari Madhab Dhar, and that her heirs were 
the above-named Gokul Dhar and Banwari Dhar, from whom 
the plaintiffs derived their title. They, therefore, claimed a de- 
with mesne profits from the defendants. Sete e An 

The defendants denied the plaintiffs’ claim, ana in his 
written: statement the defendant Dwijapada Das pleaded’ that 
he was the sister’s son of Nistarini’s husband, Hari Madhab 
‘Dhar, and as such her sole heir, and that the previous decision 
of the Subordinate Judge, dated the 20th August, 1912 , operated 
as res judicata against the plaintiffs. | 

“The Subordinate Judge determined the question of res Judi- 
cata and decided it against’ the defendants, in the following 
words:—“Th’s issue has been very hotly contested. The defend- 
ants rely on Ramnandan Prosad v. . Sheo Parson S ingh* and argue 


(1910) 11 CI. J. 623; 


PX. 
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v. 
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that the main issue in this case, viz., whether the plaintiffs’ prede- 
cessors or defendant No. 1 were the nearest heirs of Nistarini has 
been finally decided in the Act V case and that the said decision 
operates as res judicata. The defendants also rely on Kalya"chand 
Lalchand v. Sitabai.2 Now it is well settled that the only points 
that directly and substantially arise for decision in an administra- 
tion case under Act V are (1) who has the best right to re- 
present the estate of the deceased, and (2) which of the parties 
has right to make such application or oppose such application by 
way of caveat. The second point in majority of cases is cover- 
ed by the first. Where, in later cases, it is sought to impugn the 
decision on these points, the decision in the Act V case would 
operate as ras judicata, In such Act V cases, the question of 
relationship to the deceased of the parties may be only inci- 
dentally looked into to aseertain who has the best right to repre- 
sent the estate or who has locus stadi in such cases. For. this 
reason, uiz., such a question of relationship not being directly 
and substantially in issue in the Act V case, a decision on such 
a point in such a case cannot operate as res judicata in a suit 
like the present one in which such a question is directly and sub- 
stantially in issue, vide Lalit Mohan Das v. Radharaman Saha’. 
The other reasons given in the said case, viz., that the Administra- 
tion case is not a suit, that the case is, therefore, administra- 
tion and here for distribution, that the said Court was not com- 
petent to try this case and this Court is not competent to try 
the said case also remove the contention of the plaintiffs. More- 
over, it should be borne in mind that the decision in Ramnandan 
Prosad v. Sheo Parson Sing!® has been reduced to a mere obiter 
dictum by the judgment of the Judicial Committee in the same 
case in Sheoparsan Singh v. Ramnandan Prasad S ingh* if not in 
effect overruled. So the only outstanding Calcutta authority on 
the point is Lalit Mohan Das v. Radharainan- Saha’. Now the 
judgment of the Probate Court is no doubt one in rem in regard 
to the question actually, directly and substantially decided there- 
in, viz., that so and so has such a character and represents such 
and such estate. It cannot be a judgment in rem in regard to 
relationship of certain persons with the deceased owner of an 
estate nor as to the title of certain persons to the estate of the 
deceased. For these reasons I find that the suit is not barred 
by the principles of res judicata and estoppel.” | 





— 


. 1. (1910) 11 C.L.J. 623. 
2. (1913) I.L.R. 38 B. 309 (F.B.). 3. (1911) 15 C.W.N. 1021. 
4. (1916) L.R. 43 I.A. 91: I,L.R. 43 C. 694: 31 M.L.J. 77 (P.C), 
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On the merits, the learned Subordinate Judge, after examin- 
ing a mass of oral and documentary evidence, held that the 
said Gokul Dhar and Banwari Dhar were the heirs of Nistarini, 
deceased, and not the defendant, Dwijapada Das. In the re- 
sult, the Subordinate Judge made a decree allowing the plain- 
tiffs’ claim for possession, and from that decree the defendants 
appealed to the High Court, Calcutta, and the appeal was heard 
by Bepin Behary Ghose, J., and Panton, J., and the former de- 
livered judgment, the latter concurring, on the 29th November, 
1926. 
Mr. Justice Ghose held that the previous decision of the 
Subordinate Judge, dated the 20th August, 1912, operated as 
res judicata and precluded the plaintiffs from denying that the 
defendant Dwijapada Das was the sisters son of Nistarini’s 
husband Hari Madhab Dhar. a. 

The learned Judges of the High Court further held, differ- 
ing from the Subordinate Judge, that the evidence established 
that Dwijapada Das was the sister’s son of Nistarini’s husband, 
Hari Madhab Dhar. ; 


The High Court, therefore,*allowed the defendants’ appeal 
and dismissed the plaintiffs’ suit with costs. The judgment of 
the High Court is reported in 31 Calcutta Weekly Notes 898; 46 
Calcutta Law Journal 596; 100 Indian Cases 510. 


Against this decision the plaintiffs appealed to His Majesty 
in Council. 

De Gruyther, K.C. and Dube for appellants. 

The respondents did not appear. 

19th November, 1929. Their Lordships’ judgment was 
delivered by | 

Lorp DARLING.—The question in this appeal is as to the 
right of inheritance to one Nistarini who is entitled under her 
father’s will to the property in suit. She died childless and: in- 
testate in November, 1909. There were various claims to her 
estate, but this appeal is concerned only with the claim of the 
first respondent, Dwijapada, on the one hand, and two brothers, 
Gokul and Banwari (through whom the appellants claim) on the 
other. 


On the death of Nistarini, applications were made by both 
parties to the District Court for the grant of letters of adminis- 
tration to her estate under Act V of 1881. The proceedings 
being contentious were tried as a suit by the Subordinate Judge 
to whom the case was transferred under the provisions of 
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Bengal Act XII of 1887. The principal, if not the only; question 
for his decision was whether Dwijapada was the nearest heir of 
Nistarini, this depending upon a pure question of fact, namely, 
whether Dwijapada’s mother was the sister of Nistarint’s hus- 
band.. This issue was formally raised and determined by the 
Subordinate Judge in favour of the first respondent Dwija- 
pada, and on the 20th August, 1912, the Subordinate Judge 
ordered that letters of administration to Nistarini’s estate should 
issue to him. 

There was an appeal to the High Court and the decision of 
the Subordinate Judge was affirmed. Letters of administration 
were grarited to the first respondent and he obtained possession 
of the property. No appeal was made to His Majesty in Coun- 
cil, as it could hardly be doubted that upon the concurrent find- 
ing of fact of the two dndian Courts such an appeal would 
have been hopeless. The other claimants, Gokul and Banwari, 
apparently acquiesced in the finality of this adjudication and 
took no further steps in the matter. After their deaths their 
heirs seem to have sold their alleged shares in the property to 
the present appellants, who, ine-November, 1921, on the eve of 
limitation, instituted the somewhat speculative suit out of which 


this appeal has arisen. They prayed for a declaration that Dwija- 


pada, the first respondent, was not the sister’s son of Nista- 
rini’s husband, and the establishment of their title through Gokul 
and Banwari, with possession and mesne profits. 

The first defence raised was that the suit was res judicata 
by reason of the previous decision, but the Trial Judge, relying 
mainly upon a decision of the Calcutta High Court 
in Lalit Mohan Das v. Radharaman Saha, held against 
this contention, and, proceeding to try the suit upon 
its merits, came to the conclusion that Dwijapada was 
not in the relationship to Nistarini which had been found in 
thé former proceedings, and-consequently was not her heir, but 
that Gokul and Banwari were entitled to the property. Dwija- 
pada appealed, and the High Court reversed the decision of the 
Trial Judge*upon both quéstions. They held that the appellants’ 
suit was barred by the rule of res judicata, and they were also 
satisfied upon the evidence . that the first respondent was the 
aae of Nistarini. 

“The unsuccessful plaintiffs have now appealed to His 
Majesty int’ Council , and the first matter for consideration is 
that of res judicata. | 


3, (1911) 15 C.W.N. 1021. 
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The question as to what is to be considered to be rès judicata 
is dealt with by section 11 of the Code of Civil Procedure, 1908. 
In that section are given many examples of circumstances in 
which the rule concerning res judicata applies; but it has often 
been explained by this Board that the terms of section 11 are 
not to be regarded as exhaustive. In the case of Ram Kirpal 
Shukul v. Rup Kuart’ this is made clear, especially in these 
words of Sir Barnes Peacock (at p. 41), “The binding force 
of such a judgment in such a case as the present depends not 
upon section 13 of Act X of 1877” (now replaced by section 
11 of the Code of Civil Procedure, 1908), “but upon general 
principles of law. If it were not binding there would be no end 
to litigation.” This decision, and the authority of the very 
words used by Sir Barnes Peacock, are confirmed and enhanced 
by the language of Lord Buckmaster in announcing the conclu- 
sion of this Board in Hook v. Administrator-General of Bengal’ 
and in the case of Ramachandra Rao v. Ramachandra Rao." 


Several cases decided in Indian Courts were cited in the 
course of this appeal, as some of them had been to the High 
Court from whom this appeal is brought. That Court pointed 
out the fallibility, in the matter of law, of many of those cases, 
as already demonstrated by decisions of this Board. It appears 
to their Lordships worth while to repeat what was said by Sir 
Lawrence Jenkins in delivering the judgment of the Board in 
Sheoparsan Singh and others v. Ramnandan Singh.*: 


“In view of the arguments addressed to them, their Lordships desire 
to emphasise that the rule of res judicata, while founded on ancient prece- 
dent, is dictated by a wisdom which is for all time. ‘It hath been well 
said,’ declared Lord Coke, ‘interest reipublicae ut sit finis litum—otherwise, 
great oppression might be done under colour and pretence of law’ (6 
Coke, 9a). Though the rule of the Code may be traced to an English 
source, it embodies a doctrine in no way opposed to the spirit of the 
law as expounded by the Hindu commentators. Vijnanesvara and Nila- 
kantha include the plea of a former judgment among those allowed by 
law, each citing for this purpose the text of Katyayana, who describes the 
plea thus: ‘If a person, though defeated at law, sue again, he should be 
answered, ‘You were defeated formerly.’ This is called the plea of 
former judgment.’ (See the Mitakshara (Vyavahara); bk. If, ch. I, edited 
‘by J. R. Gharpure, p. 14, and the Mayuka, ch. I, s. 1, p. 11, of Mandlik? S 
edition.) And so the application of the rule by the Courts in India should 
be influenced by no technical considerations of form, but by matter of 
substance within the limits allowed by law.’ 


a 


4. (1916) L.R. 43 I.A. 91 at 98: I.L.R. 43 C. 694: 31.M.L.J. #7 (P.C.). 
5. (1883) L.R. 11 I.A. 37: L.L.R. 6 A. 269 (P.C.). 
6. (1921) L.R. 48 I.A. 187 at 194: I.L.R. 48 C. 499: 40 M.L_J. 423 (PC). 
7. (1922) I.R. 49 ILA. 129 at 138: LLR. 45 M. 320: 43 MLJ. 78 (P.C), 
R--23 
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For these reasons their Lordships have no hesitation in 
holding that the conclusion arrived at by ip EMRh Court was 
right. 

It has been suggested, however, that even if the suit is 
barred against the appellants claiming through Gokul, there is 
no similar bar against those who claim through Banwari, inas- 
much as (so it is said) he was not a party to the original trial. 
This allegation is based upon the fact that his name does not 
appear on the face of the order passed by the Subordinate Judge 
on the 20th August, 1912, but it is clear from the applications 
made by him in the course of the proceedings that he was a- 
party thereto and that the omission of his name from the formal 
order was merely an oversight. In the decree of the High 
Court in appeal from the Subordinate Judge he is properly named 
as a party. . 

Their Lordships, therefore, agree with the judgment of the 
High Court in the present case that this contention must fail. 

They will, therefore, humbly advise His Majesty that this 
appeal should be dismissed. 

As the respondents have not appeared, there will be no 


- order as to costs. 


Watkins & Hunter. 
Ex parte. 


Solicitors for appellants: 
Solicitors for respondents: 
K.J.R. Appeal dismissed. 


PRIVY COUNCIL. | 
[On appeal from the High Court of Judicature at Rangoon.] 


PRESENT :—ViscoUNT SUMNER, Lorp ATKIN, Lorp 
THANKERTON, SIR JOHN WALLIS AND SIR LANCELOT SANDER- 
SON. 


Bon Kwi and others Appellants* 
v. 
The Firm of S.K.R.S.K.R. by its agent 
Latchmanan Chetty and others Respondents 


~ Chinese Customary Law—Widouw—Share in husband’s estate—Mainte- 
nance only out of it—Right of—Mortgage of part of husband’s estate by 
widow—Validity—A dmuinistration. of estate by widow—Morigage for neces- 
sity and for benefit of estdte—Effect. 

Quaere, whether under the Chinese Customary Law a widow has a 
right to share in the estate of her late husband or whether her right is 
limited to maintenance out of such estate. 

Where the Courts below found that the widow of a Chinese Buddhist, 
who died intestate, atiministered ed the estate of of her deceased husband for 


*P,C, Appeal No. 26 of 1928, 2lst November, 1929, 
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herself, and her children from the death of her husband, and that, whilst 
she was so administering it, she mortgaged part of the estate for money 
borrowed for necessity and expended for the benefit of the estate, held, 
affirming the Courts below, that, whether the Chinese Customary Law or 
the ordinary law was applicable to the case, the mortgage was a valid 
mortgage and was binding upon the property comprised therein. 
Appeal No. 26 of 1928, by special leave, from a judgment 
of the High Court, Rangoon, (Das and Heald, JJ.), dated 
the 7th September, 1925, affirming the judgment, dated the 12th 


November, 1924, of the District Court of Pyapon. 


The first respondent firm brought the suit in which the 
decrees were passed for sale of land of which they claimed to 
be mortgagees. 

That land had belonged to a Chinese Buddhist Ko Sit So 
who lived at Pyapon and died there in 1917. He left a Burman 
Buddhist widow, Ma Kyin Yon, the second respondent and she 
made the mortgage on which the firm sued. The main ques- 
tion in the appeal to His Majesty in Council was whether that 
mortgage binds the estate. The appellants are or represent 
the natural children of Ko Sit So (by a Chinese wife who 
died before him) and children adopted by him. 

The first respondent firm on the 10th November, 1923, 
brought the present suit on the mortgage of the 1st August, 1921, 
executed by the second respondent alleging that the latter had 
borrowed the money for cultivation expenses oF the land of Ko 
Sit So. 

The District Judge framed (inter alia) the following 
isstie:— 

“Whether the estate of Ko Sit So is liable for the mortgage 
debt contracted by Ma Kvin Yon (the second respondent)”. 

The learned District Judge held that as the second respond- 
ent had in fact administered the estate she was the ostensible 
owner, and thus bound the estate by the mortgage as she con- 
tracted it to meet field and litigation expenses and for the bene- 
fit of the estate, and he made a preliminary mortgage decree. 


The High Court confirmed that decree in appeal on the 
7th September, 1925, finding-in favour of the first respondent— 

(1) that the loans were reasonably taken for the purposes 
and benefit of the estate, and 

(2) that the widow had power to bind the estate by the 
mortgage. 
-~ Against the decision of the High Court the appellants, by 
special leave, appealed to His Majesty’ in Council. 
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` De Gruyther, K.C. and Ratkes, K.C., for appellants. 

Dunne, K.C., and Colombos for respondents. 

21st November, 1929. Their Lordships’ judgment was de- 
| vered by 

SIR LANCELOT SANDERSON.—This is an appeal by special 
leave from a decree of the High Court of Judicature at Rangoon, 
dated the 7th September, 1925, which affirmed a decree of the 
District Judge of Pyapon, dated the 12th November, 1924. 

The suit was brought on the 10th November, 1923, by the 
respondent firm to enforce a mortgage, dated the Ist August, 


‘1921, which was executed by Ma’ Kyin Yon, the second re- 


spondent in this appeal. The property, which is the subject of 
the mortgage, was part of the estate of one Ko Sit So, a 
Chinese Buddhist, who died intestate in 1917. 


Ko Sit So had twoe*wives, one Chinese, by whom he had 
three sons, and one Burmese, viz., Ma Kyin Yon, by whom he 
had no children. | 

The Chinese wife predeceased h'm, and his family by her is 
represented in this litigation by the first three appellants (who 
are the issue of Ko Sit So’s deceased son, Son Hock) and his 
two sons, Hon Leong (the fourth appellant) and Po Whet (the 
third respondent). 

The fifth and sixth appellants are said to have purchased 
the interests of two children (Eng Hock and Eng Whet), who 
were adopted bv Ko Sit So and Ma Kvin Yon. 

Ma Kyin Yon admitted the mortgage and supported the 
claim of the plaintiff firm. 

The three minor children of Son Hoe through: their mother 
Ma Set Yi, together with their uncle Hon Leong, filed a joint 
written statement denying that the property which helonged to 
the estate: was liable for the mortgage debt, while Po Whet 
filed a.separate written statement to the same effect. Sit Paung 
and Sein Don, who claimed to have bought the interest of, Eng 
Hock, put in a similar defence. and Fine Whet filed a petition 
saving that he had sold his interest to Sit Paune and Sein Don. 

The le&rned Additional District Judge, who tried the suit, 
made a decree in favour of the plaintiff firm, declaring that the 
estate left by the deceased Ko Sit So is l'able for the mortgage 
debt, and directing a preliminary decree for Rs. 5,413-4, with 
costs in Form 4, Appendix D of the Civil Procedure Code in 
respect of the mortgaged lands. 

‘The present appellants appealed to the High Court. which 
dismissed the appeal, holding that the Lower Court was tight in 


— 
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finding that the mortgaged property was liable for an aoe 
hence this appeal. 


The question involved in this appeal is whether the mort- 


gage of the 1st August, 1921, which was executed by Ko Sit So’s 
widow, Ma Kyin Yon, is a valid mortgage, binding on the 
property therein described. 

On behalf of the appellants it was argued (1) that the 
widow (Ma Kyin Yon) had no power to bind the estate of 
Ko Sit So by the mortgage, and (2) that, even if she had power 
to bind the estate for necessity, such necessity had not been 
shown to exist, and that she had not borrowed the money, which 
was the consideration for the mortgage, for the benefit of the 
estate. 

With regard to the above aane second contention, the 
learned jude who tried the suit held that Ma Kyin Yon bor- 
rowed the money to meet field expenses. as well as litigation 
expenses, and that the transaction was bona fide and for valu- 
able consideration. He added: 


‘There is evidence to show that she worked the estate lands ga 
looked after the estate cattle. She did so manage the estate for two or 
three years after the death of her husband. It is obvious that she adminis- 
tered the said estate—no doubt without letters—for herself and on behalf 
of her children, who are the heirs, and for the henefit of the estate. It is 
nat suggested that there had heen maladministration of the estate by 
Ma Kye Yon in those years. Till the latter part of 1921, none of the heirs 
questioned her management of the estate. A not unfair inference under 
the circumstances is that there had heen tacit consent on the part of the 
heirs when Ma Kye Yon raised the loans from the plaintiff firm in order 


‘ts, mert: field -expenses and- litigation expenses between herself and -Sein 
Don.’’ 


The High Court came to a similar conclusion. The learned 
Judges said: 


“As for the question of fact, the actual E was meagre, but jt 
iwas not rebutted, and we are satisfied that the'loans were ee ae 
for the purposes and benefit of the estate.’ 


Their Lordships are of opinion that in effect the High Court 
confirmed the findings of the Lower Court in this respect. 

‘The*r Lordships’ attention was drawn to the evidence re- 
lating to this part of the case, and they see no reason for inter- 
fering with the decisions at which both the Courts in Burma 
arrived. 

It must, therefore, be ies that. iie deta re, by 
the widow Ma Kyin Yon was a bofa fide transaction; that 
necessity for the loan existed, and that the money was expended 
for the benefit of the estate. 

The above-mentioned first contention ofe the appellants re- 
mains to be considered. The learned Judges of the High Court 


Pes 
Bon Kwi 
v. 

Firm of 
S.K.R.S.K.R. 
Sir 
Lancelot 
Sanderson 


P. C. 
Bon Kwi 
D. 

Firm of 
S.K.R.S.K.R. 
Sir 
Lancelot 
Sanderson. 


182 THE MADRAS LAW JOURNAL REPORTS. [ voL. 


were of opinion that Chinese customary law was applicable, 
and decided that it was not contrary to such law for a widow to 
have possession of the family property after her husband’s death 
and to manage it, and that, in such circumstances, it was not 
contrary to justice, equity and good conscience that if her deal- 
ings with the property were for the reasonable purposes of the 
estate and for its benefit, these dealings should bind the estate. 


It was argued on behalf of the appellants that Chinese 
customary law was-not applicable, and, further, that if it was, 
the widow Ma Kyin Yon would by such customary law be 
excluded from succession, and that consequently she would have 
no power to mortgage the property of her deceased husband. 


In their Lordships’ opinion, the decision in th's case does 
not depend upon the widow’s right to ‘succession, and conse- 
quently it is not necessary for them to express—and they do 
not express—-any opinion thereon. It may, however, be noted 
that Sir Henry Pratt, when officiating as Chief Justice of the 
Rangoon High Court, expressed the opinion that it must be re- 
garded as settled law that ordinarily Chinese customary law 
governs the succession to the-estate of a Chinaman domiciled 
in Burma (see Chan Pyu v. Saw St). 


The learned Judges of the High Court relied on certain 
passages, which they cited in their judgment, from Jamteson’s 
“Chinese Family and Commercial Law,” and Mollendorf’s 
“Family Law of the Chinese” (Broadbent’s translation), from > 
which it appears that if the widow is the widow of the head of 
the family she can refuse to consent to a division of the estate, 
in which case she has the practical control of the inheritance, 
and that “one frequently hears of an old lady, with the assist- 
ance of a younger son, managing the whole family property, 
while perhaps the elder ones live in other provinces and take 
orders from their mother.” 

‘Their Lordships are of opinion that the learned Judge’s 
decision ‘involves a finding of fact that the ahove-mentioned 
statement correctly describes the Chinese customary law 
applicable to the present case. 

Their Lordships, however, do not consider it necessary to 
enter upon a further consideration of this part of the case in 
view of the findings of fact hereinbefore referred to. 


It appears to them that, whether the Chinese customary 
law or the ordinary law is applicable, the findings that the 
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widow Ma Kyin Yon did administer the estate of her deceased 
husband for herselt and her children from the death of her 
husband, and was.so administering it at the date oi the mort- 
gage, that there was necessity for the borrowing, and that the 
money was expended for the benefit of the estate, are sufficient 
to justify the decisions of the Courts in Burma that the mort- 
gage was a valid mortgage and was binding upon = property 
comprised therein. 


During the argument reference was made to the facts that 
the widow Ma Kyin Yon presented a petition, dated the 5th of 
July, 1921, to the District Court of Pyapon for a grant of letters 
of administration of the estate of her late husband, and that 
letters of administration were not granted to the widow, by 
reason of a decision in an administration suit, which was insti- 
tuted by Bon Kwi and others against the widow and others in 
1921. 

In that suit the District Judge decided on the 9th March, 
1922, that the widow was entitled to a third share of her late 
husband’s estate. The result of this decision was that on the 
same day, viz., the 9th March, 1922, the application for letters of 
administration by the widow was not pressed and it was 
dismissed for want of prosecution. 


It may be noted that on appeal to the High Court it was 
decided in April, 1923, that the estate belonged to the children 
- and that the widow had a claim for maintenance, but took no 
share in cases where there are children. 

Their Lordships have referred to these proceedings for the 
purpose of showing that they have not been overlooked. 


In their opinion, however, they do not affect the decision of 
the appeal, which, as already mentioned, is based upon the 
findings’ of fact hereinbefore stated, and which is in no way 
dependent upon the question whether the widow had a right to 
share in the estate of her late husband or whether her right 
was limited to maintenance out of such estate. 

For these reasons their Lordships are of opinien that the 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

E Solicitors for appellants: Stoneham & Sons, 

Solicitors ` for - respondents: Bramall & Bramall. 
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PRIVY COUNCIL. 
(Petition for special leave to appeal to His Majesty in Council 
against the decree of the High Court, Madras.) 


PRESENT:—VIscouNT DUNEDIN, SIR GEORGE LOWNDES 
AND Sir Binop MITTER. 


Gudivada Mangamma .. Petitioner: 
V. - l 
Maddi Mahalakshmamma .. Respondent. 


Civil Procedure Code (V of 1908), S. 110—Privy Council appeal under 
—Right of—Conditions—Value of subject-naiter of suit and that of sub- 
Ject-maiter of appeal should each be Rs. 10,000 or more—Value of subject- 
matter of suit—Interest or mesne profits from date of suit up to date of 
decree of first Court if may be added in ascertaining—Mesne profits— 
Nature of. 

The word “and?” in ‘‘fhe amount or value of the subject-matter of 
the suit in the Court of First Instance must be the thousand rupees or 
upwards, and the amount or value of the subject-matter in dispute on 
appeal to His Majesty in Council must be the same sum or upwards’’ in 
paragraph 1 of S. 110 of Civil Procedure Code means ‘‘and’’ and not 
‘“for,’’? so that each of the two conditions has to be separately fulfilled. 


Interest from the date of the, institution of the suit to the date of 
the decree of the first Court cannot be added to ascertain the amount or 
value of the subject-matter of the suit within the meaning of S. 110 of 
Civil Procedure Code. There is, in this respect, no difference between 
interest and mesne profits. 

Subramajua Atyar v. Sellammal, (1915) I.L.R. 39 M. 843: 30 M.1.J. 
317 approved. 

Mesne profits are something attaching to the subject claimed and not 
what is the subject of a direct claim. 

Petition for special leave to appeal to His Majesty in Coun- 
cil against a decree of the High Court, Madras. 

Narasimam for petitioner. 

Wallach for respondent. 

3rd December, 1929. Their Lordships’ reasons, in refus- 


ing leave, were delivered by 


Viscount DunepiIx.—The case turned upon whether the 
widow, whose heir the respondent is, took an absolute interest 
in certain “properties of the husband or only a life-estate. If 
the latter, the respondent had no right. The Subordinate 
Judge held that the widow had only a life-estate. The High 
Court reversed. The losing parties then applied for leave to 
appeal to the King in Council, which was refused upon the 
ground that the amount or value of the subject-matter of the 
suit was less than Rs. 10,000. 





3rd December, 1929. 


“+, a 
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The appellant now asks for special leave to appeal on the 
ground that the decision of the High Court was wrong in the 
respect that the amount or value of the subject-matter of the 
suit was more than Rs. 10,000. ‘The point arises in this way. 
Part of the property in question consisted of promissory notes. 
The promissory notes in the plaint were described as of their 
face value, and, so valued together with the other subjects in dis- 
pute, the amount of Rs. 10, 000 cannot be reached, but if to the 
face value of the promissory notes is added the interest up 
to the date of the decree of the first Court, then the sum of 
Rs. 10,000 is exceeded. The section of the Civil Procedure 
Code which rules the matter is section 110, which is as follows :— 


“In each of the cases mentioned in clauses (a) and (b) of section 
109, the amount or value of the subject-matter of the suit in the Court of 
first instance must be ten thousand rupees or upwards, and the amount or 
value of the subject-matter in dispute on afpeal to His Majesty in Coun- 
cil must be the same sum or upwards, 

“or the decree or final order must involve, directly or indirectly, some 
claim or question to or respecting property of like amount or value, 

“Cond where the decree or final order appealed from affirms the deci- 
- sion of the Court immediately below the Court passing such decree or 
final order, the appeal must involve some substantial question of law.’ 


Case (a) of section 109 is an appeal from a decree passed 
on appeal by a High Court, and therefore the present case is 
within Case (a). Now, it is a matter of history that the pre- 
gent section of the Code was an amended form of the enact- 
ment which prior to the Code controlled the matter. Up to 
1874 appeals to the Privy Council were governed by the Order 
in. Council of the 10th April, 1838. The words then were 
“amount or value of the subject-matter in dispute in appeals 
to Her Majesty in Council”. Upon that there were decisions 
of the Privy Council that interest on money claims and mesne 
profits of immovable property subsequent to the date of the 
suit, but awarded by the decree, might be reckoned, but none 
subsequent to that date. Then came the Privy Council 
Appeals Act VI of 1874, and subsequently the Code of Civil Pro- 
cedure, which imposed the additional condition as to the value in 
the Court of first instance, which is not included jn the Order 
above quoted. In 1901, in the case of Moti Chand v. Ganga 
Parshad Singh? their Lordships -held that the word “and” 
meant “and” and not “or,” so that each of the two conditions 
had to be separately fulfilled. In that case the amount recover- 
“able even under the decree in the first Court did not amount to 
Rs. 10,000, so that the present position did not arise. The ques- 
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tion did, however, arise in India, and the Calcutta and Madras 
Courts gave contrary decisions. Their Lordships consider that 
the Madras Courts were right. The case is Subramania Aiyar 
v. Sellammal.’ In that case the question was as to mesne pro- 
fits. If mesne profits from the date of the institution of the 
suit to the date of the decree were added the sum of Rs: 10,000 
was exceeded, secus if not. The Courts held that they could 
not be added, and their Lordships agree with their reasoning, 
which, indeed, treated the question under the first part of the 
section as completely clear, but cons:dered whether the second 
part, “or the decree or final order must involve,” etc., made 
any difference, and held that it did not, for reasons which 
commend themselves to their Lordships. 


Learned Counsel for the petitioner sought to distinguish 
that case by saying that it applied to mesne profits and not to 
interest, and also that there the pecuniary claim was directly 
made and not, as here, a claim for a promissory note itself, leaving 
the pecuniary claim to be worked out by action against the maker 
of the promissory note. But, in truth, mesne profits are much 
more akin tothe interest sought to be added by computation in 
this case than the case of interest directly sued for, for they 
are something attaching to the subject claimed and not what is 
the. subject of a direct claim. And, further, the point that 
there-is here no direct action for the money, but only for the 
thing that will: bring in the money, so far from.helping the 
appellant, is all against him. Who can tell whether there will 
be any interest due under the promissory note? The maker 
of the promissory note may have many defences. The truth 
is that it is somewhat of a concession to allow the promissory 
notes to be ranked as at their face value. That concession is 
allowed, and that is the utmost that can be said to be the value 
as at the institution of the suit. To add what may eventually 
turn out to be accrued monies after that date and up to the 
decree is to go far beyond what has been conceded and is in the 
teeth of what their Lordships hold to be the true meaning of 
the Code. . | 

Their Lordships will therefore humbly advise His Majesty 
that the application should be dismissed with costs. 

Solicitors. for petitioner: Chapman, Walker & Shephard. 

Solicitors for respondent: T. L. Wilson & Co. 


K.J.R. > : . Application dismissed. 


a cer er e aaa, 


2. (1915) I.L.R. 39 M. 843: 30 M.L.J. 317. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE RAMESAM AND Mr. JUSTICE 
CORNISH. 


Dost Mahomed ,. Appellant* (Applicant 
Creditor No, 1) 
U. 
V. Browne and another .. Respondents (Repts.). 
Presidency Towns Insolvency Act (III of 1909), S. 11(b)—Dwelling- 
house—Rent of the house paid by the debtor—Residence of debior’s mother, 
sisters and sisters’ children in the house—Debtor not the lessee or tenant 


of the house—Debtor himself employed cutstde the jurisdiction and living 
with his wife there—H ouse, if cam be said to be his dwelling-house. 


Where it was proved that the debtor, for four years immediately preced- 
ing the presentation of his insolvency petition, was engaged in the work of 
cugine driver at a place outside Madras and resided with his wife at that 
place during that period, but that he sent the amount of the rent of a house 
in Madras, which was the dwelling-house of his mother, his sisters and 
their children, to his sisters with the object of helping his mother and sisters 
and not as-the lessee or tenant of the house, and that, on the two occa- 
sions when he came to Madras to visit his mother and sisters, he stayed 
in this house, 

Held, that the house in Madras was not his dwelling-house within the 
meaning of section 11 (b) of the Presidency Towns Insolvency Act. 

On appeal from the judgment and order of the Hon’ble 
Mr. Justice Kumaraswami Sastri, dated 28th August, 1928, and 
passed in the exercise of the Insolvency Jurisdiction of the 
High Court in Application No. 589 of 1928 in I.P. No. 294 
of 1928. 

L. S. Veeraraghava Atyar and V. avidar Mudaliar for 
appellant. 

T. V. Srinivasan and The Oficial Assignee of Madras for 


respondents. 
The judgment of the Court was delivered by 


Cornish, J—This appeal raises a question of the High 
Court’s jurisdiction in insolvency. The debtor, V. Browne, was 
adjudicated insolvent upon his own petition by this Court on the 
25th July, 1928. In his petit'on he described himself as resid- 
ing at No. 10, Old Jail Road, Royapuram, Madras. The ap- 
pellant, who is the principal creditor of the debtor, as soon as he 
heard of. the adjudication, moved the Court to annul it, his 
allegation being that the’ High Court had no ‘jurisdiction to 
adjudicate the debtor an insolvent. The question depends upon 
section 11 (b), Presidency Towns Insolvency Act, which re- 
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quires as a condition to the exercise of the High Court’s juris- 
d'ction that the debtor, within a year before the date of the 
presentation of the insolvency petition, has ordinarily resided or 
had a dwelling-house within the limits of the ordinary original 
civil jurisdiction of the High Court. 

The debtor is an engine driver in the employment of the 
M. & S. M. Ry. Co., and, for the four years immediately pre- 
ceding the presentation of his insolvency petition, he has been 
engaged in the work of engine driver at Donakonda, Nellore 
D'strict. It is clear from his evidence that Donakonda is the 
place where he has ordinarily resided with his wife during that 
period. Mr. Justice Kumaraswami Sastri has accordingly held 
that the debtor has not ordinarily resided within the limits of 
the High Court’s jurisdiction as’ required by section 11 (b) 
of the Act. But the learned Judge was of opinion that the 
debtor had a dwelling-house, namely, the house at No. 10, Old 
Jail Road, within the jurisdiction and that the Court had conse- 
quently power to adjudicate him an insolvent. With all respect 
we are unable to agree with this view. It has been held that a 
portion of a house may be the dwelling-house of the person 
who has the exclusive occupation of that portion, and that it 
is not essential that a person having a dwelling-house should 
have dwelt in it for any particular period: I” re Hecquard.* In 
that case, Lord Esher, referring to section 6 of the Bankruptcy 
Act, 1883, which corresponds to section 11 (b) of the Presi- 
dency Towns Insolvency Act, said: 


“Tt is quite clear that the time during which the debtor has ‘ordinarily 
resided’ or has ‘had a dwelling-house’ in England need not be the whole of 
the year before the presentation of the petition; it is to be ‘within a year’ be- 
fore the presentation of the petition. If within the year the debtor has had a 
dwelling-horse in England, no time is limited during which he must have 
dwelt in it. If he is not a mere passing or casual visitor he has got such 
a hold on this country as is to make him liable to the English bankruptcy 
law.’?’ < 
But in the case before us the debtor is not the lessee or the 


tenant of the house in Old Jail Road or of any portion of it. 
It appears from his evidence that this house is the dwelling-house 
of his mother, his sisters and their children. He paid the rent, but 
not directly to the landlord, and it does not appear that he had 
undertaken any liability to the landlord for the rent. He sent it 
to his sister, and there can be no doubt that he contributed the 
money for the rent with the object of helping his mother and 
sisters. On his own evidence it appears that he did not get any 
receipts for the rent and that all he was concerned in getting 


1. (1889) 24 Q.B.D. 71. 
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were the money order receipts for the money sent by him to his 
sister. It is true that in a sense he was, as he states in his 
evidence, maintaining an establishment in Madras, but we fail to 
see how his providing money to enable his mother and sisters 
to live-in this house can make it his establishment or his dwelling- 
house; and it makes no difference that, on the infrequent occa- 
sions (only twice in 1927) when the debtor came to Madras 
from Donakonda to visit his mother and sisters, he stayed in 
the house. On the facts of this case we do not think that the 
house can be regarded as the debtors dwelling-house. The 
order of adjudication was, therefore, without jurisdiction, and 
must be set aside. The appeal is allowed with costs. Pleader’s 
fee Rs. 75. 


NS Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE RAMESAM AND MR. JUSTICE 
CORNISH. 


R. Viswanatha Chetty .. Appellant* 


v. 
The Offcial Assignee of Madras and another .. Respondents. 


Presidency Towns Insolvency Act (III of 1909), Section 11 (b)—Re- 


sidence of debtor outside the jurisdiction of High Couwri—Dwelling-house, 


within the jurisdiction available for his ocoupation—Jurisdiction of High 
Court to adjudicate the debtor as insolvent—Debtor’s motive in taking 
up his residence—Effect—Section 15 (1)—Debtor’s petition for adjudication 
—Allegation of inability to pay debts—Misstatement made either deliberately 
ar due to carelessness or to an honest mistake—Adjudication on such a 
petition—Validity. 

- The Presidency Towns Insolvency Act contemplates the possibility of the 
debtor having ordinarily resided in one place and having had a dwelling-house 
in another, and it is sufficient for the requirements of section 11 (b) of 
the Act that the debtor has had a dwelling-house within the High Court’s 
jurisdiction limits available for his occupation as a dwelling-house should he 
choose to dwell there, although he has ordinarily resided elsewhere and 
has not actually dwelt in the house within the year previous to the presenta- 
tion of the insolvency petition. 


In re Nordenfelt. Ex parte Maxim-Nordenfelt Guns ande Aurmunition 
Company, (1895) 1 Q.B. 151 referred to. 


The debtor’s motive in taking up his residence in a particular place 
cannot affect the question whether he is to be deemed to have ‘‘ordinarily 
resided’? there within the meaning of section 11 (b) of the Presidency 
Towns Insolvency Act. 


The Insolvency Court ought not to make an adjudication except upon 
a proper petition and, when it appears that the adjudication has been 
ee eee AE Se L 
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wrongfully made, the Court must rescind it. A debtor’s petition to be 
adjudicated as insolvent in which the allegation of inability to pay his 
debts is a misstatement made either deliberately or due to carelessness or 
to an honest mistake is not a proper petition. 


In re Bond, (1888) 21 Q.B.D. 17 referred to. 
Alamebumanga Thayarammal v. Balusami Chetti, (1927) 108 I.C. 208 
commented on. 

_ , On appeal from the judgment of the Honourable Mr. Jus- 
tice Waller, dated 9th September, 1929, and passed in the exer- 
cise of the Insolvency Jurisdiction of the High Court in Applica- 
tion No, 193 of 1929 in I.P. No. 38 of 1929. 

.M. P. Sutdararaja Aiyar for appellant. 
V. Varadaraja Mudakar for respondents. 
The Court delivered the following 


JupDGMENT.—The question raised in this appeal is whether 
one K. Subbaraya Chetty was properly adjudicated an insol- 
vent. The appellant is a creditor of the debtor and it appears 
that on the 26th of January, 1929, he obtained a decree for 
Rs. 10,000 against him. Two days later, that is, on the 28th 
January, the debtor filed his own petition to be adjudged 
an insolvent, and he was adjudicated insolvent on the same date. 
In para. 12 of his petition the debtor made the following state- 
ment: l 

“The liabilities of the petitioner amount to about Rs. 55,000 but many 
of the debts have to be carefully enquired into and investigated and assets 
which the petitioner is likely to get as his half share in the properties left by 
his father will be about Rs. 40,000 and the same is not sufficient to dis- 
charge the liabilities.”” 

On the 18th February the appellant moved the Court to 
annul the adjudication, alleging in his affidavit in support of 
motion that the adjudication was without the jurisdiction of the © 
Court inasmuch as the debtor was “a permanent resident” of 
Tiruvattiyur. On the 21st February the debtor filed his sche- 
dule in which he declared that on the date of the order of ad- 
judication his liabilities were Rs. 49,100 and his assets were 
estimated to produce Rs. 76,550. On the 8th March the debtor 
filed a couttter-affidavit in which, in denial of the allegation in 
the appellant’s affidavit, he asserted that he had been “a perma- 
nent resident of Madras living at No. 47, Erulappan Street, 
Madras” and that it was owing to warrants obtained by his 
creditors that he was temporarily staying at Tiruvattiyur. In 
reply to this affidavit the appellant, on the 15th March, filed 
a further affidavit in which, in para. II, he submitted that, ac- 
cording to the debtor’s admission in his schedule, his assets ex- 
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ceeded his liabilities and that he should not have been adjudi- 
cated an insolvent. The learned Judge dismissed the appel- 
lant’s motion upon the ground that admuttedly the insolvent had 
two houses in Madras and.had lived there within a year before 
the presentation of the petition, and he thought it unnecessary 
to hear evidence that the debtor had been in occupation of the 
houses. He declined to consider the other objection, because 
the appellant had not raised it in his affidavit. Two points have 
been argued before us in appeal: firstly, that the evidence estab- 
lishes that for more than a year before the presentation of the 
petition the debtor “has ordinarily resided” at Tiruvattiyur out- 
side the limits of the High Court’s insolvency jurisdiction; and, 
secondly, that the debtor’s adjudication having been obtained 
upon an untrue allegation as to his inability to pay his debts 
- ought to be annulled. n 

It appears from the documentary evidence tendered by the 
appellant that from July, 1926 to April, 1928, lètters and docu- 
ments were being addressed to the debtor at his house No. 11, 
South Mada Street, Tiruvattiyur. The debtor in his affidavit 
has explained that this was only a temporary residence for the 
purpose of keeping away from the warrants of his creditors. 
That may very well be the explanation, but the debtor’s motive 
in taking up his residence in a particular place cannot affect the 
question whether he is to be deemed to have “ordinarily resid- 
ed” there; and in our view the evidence justifies the conclusion 
that for more than a year before January, 1929, Tiruvattiyur 
is the place where the debtor “has ordinarily resided”. 


The words of section 11 (b) of the Presidency Towns 
Insolvency Act are— 


“The debtor, within a year before the date of the presentation of the 
insolvency petition, has ordinarily resided or had a dwelling-house... with- 
in the limits of the ordinary original civil jurisdiction of the Court.’ 

But the Act [vide section 13 (5)] contemplates the possi- 
bility of the debtor having ordinarily resided in one place and 


having had a dwelling-house in another. We think that it is. 


sufficient for the requirements of section 11 (b) that*the debtor 
has had a dwelling-house within the High Court’s jurisdiction 
limits, available for his occupation as a dwelling-house should 
he choose to dwell there, although he has ordinarily resided 
elsewhere and has not actually dwelt in the house within the 
year previous to the presentation of the insolvency petition. This 
view appears to us to be justified by I” re Nerdenfelt,: where 
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it was held by the Court of Appeal that the debtor having in fact 
abandoned his dwelling-house and gone abroad could not be 
deemed to have had a dwelling-house within the jurisdiction. 
But the decision there turned on the fact of abandonment. “The 
debtor had, no doubt,” said Rigby, L.J., “had a dwelling-house at 
Beckenham, and he might very easily after he went away to 
Paris have adopted the house again as his dwelling-house. ` But 
when it appears, as it does, that he offered all his furniture in 
the house for sale, and had that which was not sold packed up in 
such a way that it could not, without some trouble and expendi- 
ture, be placed in a position to be used, I am satished that he 
had abandoned the house as his dwelling-house before the com- 
mencement of the critical year. J am satisfied also that he did 
nothing during the year to adopt it again as his dwelling-house”. 


It appears to ús upon the evidence that the debtor had a 
house in Erulappan Street, Madras, available as his dwelling- 
house within the year preceding the insolvency petition. This 
is admitted by the appellant in his plaint, dated 17th January, 
1929, and there is certainly no evidence that he had abandoned 
it as a dwelling-house when hé went and took up his residence in 
Tiruvattryur. We, therefore, hold that the Court had jurisdic- 
tion to adjudicate him an insolvent. 


The question then is whether the debtor ought to have 
been adjudicated an insolvent. A debtor commits an act of 
insolvency under section 9 (ew) (f) of the Act “if he petitions’ 
to be adjudged an insolvent” and he may be adjudicated an in- 
solvent on that petition (section 10). But a debtor is -not en- 
titled to present an insolvency petition unless (inter alia) his 
debts amount to five hundred rupees [section 14 (a)]. Section 
15 (1) provides: É 

“A debtor’s petition shall allege that the debtor is unable to pay his 
debts, and, if the debtor proves that he is entitled to present the petition, the 


Court may thereupon make an order of adjudication, unless in its opinion 
the petition ought to have been presented before some other Court having 


- insolvency jurisdiction. ’’ 


The feason for the requirement of the debtor’s allegation 
that he is unable to pay his debts is that a debtor-petitioner’s only 
justification for obtaining the benefit of the Insolvency Act is 
his inability to pay his debts. It is plain from the debtor’s 
schedule in the case before us that the statement in para. 12 of 
h's petition was a most misleading and inaccurate allegation. 
If his schedule, which has the sanction of the debtor’s solemn 
affirmation, is to be taken as what it 1s stated to be, “a full, true 
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and complete statement” of the debtor’s affairs on the date of 
the order of adjudication, it is obvious that he was not “unable 
to pay his debts” at the time of adjudication, for the estimated 
assets are very considerably larger than the amount of liabili- 
ties. Now it has been held by a Bench of this High Court in 
Alamaumatga Thayarammal v. Balusami Chetti? that the re- 
quired allegation by the petitioner-debtor of inability to pay 
his debts is not a mere matter of form, but goes to the founda- 
tion of the debtor’s right to claim the benefit of the Insolvency 
Act. In that case it was found that the debtor’s statement of 
inability to pay her debts was deliberately false. But we do 
not think it makes any difference whether the allegation is de- 
liberately untrue or whether the debtor’s misstatement is due 
to carelessness or to an honest mistake. The learned Judges 
in Alamelumanga Thayarammal v. Balusami Chetii’s* case 
appear to have proceeded on the ground that the In- 
solvency Act is only applicable in cases of a debtor’s inability 
to pay his debts. We do not altogether agree with this line of 
reasoning, because it is only necessary to look at the acts of in- 
solvency described in section 9 of the Act and at section 13 (4) 
(b) to see that a debtor may be adjudicated upon a creditor’s 
petition, notwithstanding that the debtor is a solvent person when 
he commits the act of insolvency. We prefer to base our deci- 
sion upon the principle stated by Cave, J., in In re Bond,” that 
the Court ought not to make an adjudication except upon a 
proper petition, and that when it appears that the adjudication 
has been wrongfully made, the Court ought to rescind it. The 
adjudication here was made upon a petition which was not 
a proper petition. It was an abuse of the process of the Court; 
and we accordingly set aside the adjudication. The appeal is 
allowed with costs throughout. Costs to be taxed. 

N.S. —— Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

PRESENT:—MR. JUSTICE JACKSON. ° 


D. Madar Sahib alias Maddur and another .. Petationers* 
(Accused in C.C» No. 23 of 
1929 on the file of the Court 
of the Sub-divisional 1st Class 
Magistrate of Cuddapah). 


Madras District Municipalities Act (V of 1920), Sch. IV, Appendix A 
—Warrant—Signature of the Chairman of the Muntcipality—Necessity— 


*Cr. R.C. No. 617 of 1929. 29th November, 1929, 
(Cr. R.P. No. 561 of 1929.) 
2. (1927) 108 I.C. 208. 3. (1888) 21 Q.B.D. 17. 
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Illiterate. Chairman—Susficiency of- dvs mark—Use of facsimile stamp- of 
ex-Chairman to the warrant by the peons—Validity of the warrant—Power 
of distrainer under the warrant to take away the front door-of the house— 
Resistance by occupier of house—lf amounts to an offence. < 


A warrant issued under the Madras District Municipalities Act must 
bear.the signature of the Chairman of the Municipality and, if he is illiterate, 
his mark can be used. 


A warrant issued under the Wadas District Municipalities Act and 
to which the facsimile stamp of the signature of an‘ex-Chairman was fixed 
by the peons is ‘invalid. 


A distrainer under a warrant issued’ under the Madras District Muni- 
cipalities Act has’ no right to take away the front door of the house which 
will render the house. unsafe and, consequently, the occupier of the house 
does not exceed his sight of private defence by resisting such an act of 
the distrainer. 

Petition under sections 435 and 439 of the Code of Gina 
Procedure, 1898, praying the High Court to revise the judgment 
of the Sessions Cotirt of Cuddapah in Criminal Appeal No. 27 
of 1929, preferred against the judgment of the Court of the 
lst Class Sub-divisional Magistrate of ‘Cuddapah in Calendar 
Case No. 23 of 1929. 


V. L. Ethiraj and 5. Ramachandran for petitioners. | 

K. S. Vasudevan for The KUNG Prosecutor on behalf. of 
the Crown. 

‘The Court made the following | 


" ORDER.—The two petitioners have been sentenced to 
three months’ simple imprisonment and Rs. 50 fine under section 
332, Indian Penal Code, for resisting a distraint under a warrant 
purporting to have been issued by the Municipal Chairman of 
Cuddapah. 


It seems clear that there was no warrant. The prosecution 
theory is that the ex-Chairman left a facsimile stamp of his sig- 
nature behind him, which the peons continued to use. Of 
course this would be quite irregular and would give no validity 
to a warrant. | 


It is clear from Appendix A of Schedule IV of the District 
Municipalities Act that the warrant must bear the signature 
of the Chairman. Signature must be taken in its accepted sense 
of sign manual. The fact that in section 20, Code of Civil 
Procedure, sign is used as including stamp has no bearing on the 
Madras District Municipalities Act. 


The only departure from the general rule is that if the 
Chairman happens to be illiterate, atic: section 3 (29), Madras 
General Clauses Act, he may affix his mark. 
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Even if the distrainers had a warrant they had no right 
‘to do as they threatened, and take the front door of the house 
(Queen-Empress v. Shaik Ibrahim’ ), a proceeding which render- 
ed the house unsafe, and called for immediate defence of private 
‘property. In the circumstances I am not prepared to hold that 
the accused exceeded that right. The conviction is set aside 
and the fine ordered to be refunded. 


Accused’s bail is released. 
N.S. > l Revision Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE VENKATASUBBA RAO AND MR. 
Justice MADHAVAN Nair. 


4 
Peram Chennamma 5 .. Appellant* 
Sennen in C.M.P. No, 3262 
of 1929 on the file of the High 
Court—Plaintiff). 
Civil Procedure Code (V of 1908),°O. 44, R. 1—Scope of. ; 
Under Order 44, Rule 1 of the Civil Procedure Code, it is unneces- 
sary for the Appellate Court to arrive at a definite and final conclusion 
that the decree complained against is contrary to law or is otherwise erro- 
neous or unjust, before granting leave to appeal in forma pauperis; it is 


enough if the Court finds that the appeal raises a substantial question of 
law or the appellant has a prima facte good case. 


_ Appeal under clause 15 of the Letters Patent against the 
order of the Honourable Mr. Justice Pakenham Walsh, dated 
11th September, 1929, in C,M,P. No. 3262 of 1929 on the file of 
the High Court (Application under Order 44, Rule 1, Schedule 
I, C. P. Code, to be allowed to appeal in forma pauperis against 
the decree of the Court of the Subordinate Judge of Guntur. in 
O.S. No, 72 of 1927). ; 

Ch. Raghava Rao for appellant, _ 

The judgment of the Court was delivered by. 

Venkatasubba Rao, J.—The ‘plaintiff ‘applied to the High 
Court to be allowed to appeal in forma pauperis. The applica- 
tion was rejected by a Judge of this Court and, the plaintiff files 
this Letters Patent appeal. _ 4 | 

Order 44, Rule, 1 says that the Comi shall reject the appli- 
cation unless, upon. a perusal thereof and of the judgment, it sees 
reason to think that the decree is contrary to law or some usage 


*L.P.A. No. 92 of 1929. "8th October, 1929. 
t. (1890) I.L.R. 13 M. 518, | 


in re 
Madar Sahib. 


IH YE 
Chennamma. 


Venkatasubba 
Rao, |. 


TH fe 
Chennamma. 
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having force of law, or is otherwise erroneous or unjust. The 
learned Judge who heard the application rejected it, quoting 
the words of this section and merely observing that its require- 
ment has not been fulfilled. The Lower Court: dismissed the 
plaintiff’s suit holding that the claim is barred under Art. 93 of 
the Limitation Act. The question to be decided is, what is the 
Article applicable to such claims, Art. 93 as that Court has held. 
or Article 144 or 142 as the appellant contends? 


The Lower Court discusses the question at great length and 
refers to various authorities. It says that Narayanan Chetti v. 
Kannammai Achi supports the plaintiff's contention, but express- 
es the view that it must be taken to have been impliedly over- 
ruled as a result of certain later cases. The matter thus requires 
further investigation. In other words, the appeal raises a sub- 
stantial question of law and we cannot foretell what view the 
Bench disposing of the appeal may take after hearing argu- 


ments on both sides. To decide the point at once would be 


to prejudice the appeal. It is unreasonable to hold that Order 
44, Rule 1 compels us to adopt such a course. This is the 
v'ew that has generally been taken by this Court. -In L.P.A. 
No. 248 of 1927, Kumaraswami Sastri and Wallace, JJ., were 
called on to interfere with an order made by single Judge re- 
fusing leave. They reversed the order observing that the 
appeal raised a substantial question of law. The same question 
was again raised in L.P.A. No. 351 of 1926, to which one 
of us was a party. The Judge before whom the application 
was made having rejected it, a Letters Patent appeal was filed 
against his order. The Bench which heard the appeal reversed 
the order, stating that the appellant had a prima facie good 
case. A similar view was taken in Meruva Parasuramudu v. 
Matdavili Ramanna.? It is unnecessary in our opinion that 
the Court should arrive at a definite and final conclusion that 
the decree complained against is contrary to law or is other- 
Wise erroneous or unjust. That certainly cannot be the inten- 
tion of Order 44, Rule 1. We, therefore, set aside the order 
and allow fhe Letters Patent appeal. 


We may add that in conformity with. precedents, we have 
got d'rected notice to the respondents, before deciding this 
Lettérs Patent appeal (see the two Letters. Patent appeals 
quoted above, Nos. 351 of 1926 and 248 of 1927). 


1. (1904) I.L.R. 28 M. 338, 
2, (1925) 49 M.I.J. 353. 
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The appellant was allowed to sue in forma pauperis and no 
further inquiry seems necessary. 


We understand that the application was made in time. We 
direct that the appeal may he admitted. 


Ngo Letters Patent Appeal allower’, 





PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay. | 


PRESENT :—LorD BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, SIR GEORGE LOWNDES AND Sir BINop MITTER. 


The Commissioner of Income-tax, Bombay 
Presidency 
Z. 

The Bombay Trust Corporation, Limited, as 

agent of the Hongkong Trust Corporation, 
Limited | .. Respondents. 
Income-tax Act (XI of 1922), Ss. 40, 42, 43—Company resident out- 
side British India—Loan on deposit by, to company incorporated in British 
India—Interest paid by latter to former on—Assessment to tncome-tax of— 
Liability of borrowing company in British India for—'‘ Agent’’ in Ss. 42 


and 43 of Act—Meaning of—Statute—Interpretation— ‘Deemed to be?” some- 
ihing—Meaning of. 


Appellant* 


The respondeuts were a company having their office in Bombay. A 
company called the Hongkong Trust Corporation, incorporated in Hong- 
kong (hereinafter called the Hongkong Company), lent money, from 
time to time, on deposit to the respondents, and the respondents duly paid 
interest at the rate stipulated for on the money deposited. The Income-tax 
Officer duly served a notice on the respondents in terms of S. 43 of the 
Indian Income-tax Act, 1922, that he intended to treat them as agents of 
the Hongkong company, and after hearing the respondents as to ltability, 
he assessed them to income-tax as agents of the Hongkong company 
in respect of the amount of interest in the year of charge. 


Held, affirming the High Court, that the interest in question was a 
profit or gain accruing or'arising to a person residing out of British India— 
to wit the Hongkong company—from a business connection in British 
India, and therefore falling under the words of S. 42 of the Act. 


Held further, reversing the High Court, that the respondents could be 
treated as the ‘‘agent’’ of the Hongkong company for the purpose of 
S. 42 of the Act in respect of the interest so paid by them to the Hong- 
kong company and could be deemed to be assessee under 5, 42 in respect 
of any income-tax which might be Ievicd on such interest and to be the 
“‘agent’’ of the Hongkong company, under Ss. 42 and 43 of the Act, in 
respect of interest payable on such loan and in respect of any income-tax 
that might be chargeable on such interest. 


If S. 42 stood alone “agent’’ in that section would mean an agent in 
actual receipt of the profits or gains which were to”be assessed, but S. 43 


*P.C. Appeal No. 37 of 1929. 26th November, 1929. 
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puts’ the person who comes within its term’ artificially ‘into. the ‘position 
of the agent and of assessee under S. 42. 


When a person is ‘‘deemed to he”” something, the only meaning possible 
is that whereas he is not in reality that something the Act of Parliament 
requires him to be treated as if he were. 


Appeal No. 37 of 1929 from a judgment of the High Court, 
Bombay (Marten, C.J. and Kemp, J.), dated the 13th March, 
1928, delivered upon a reference made by the Commissioner of 
Income-tax, Bombay (Mr. J: B. Vaccha), under S. 66 of the 
Indian Income-tax Act, 1922. 


The question of law raised by this appeal stated doni 
was whether the respondent company was the agent of a non- 
resident person, namely, the Hongkong Trust Corporation, with- 
in the meaning of S. 43 of the Indian -Income-tax Act, 1922 
and was assessable to income-tax and super-tax under 5.42 (1) 
of the Act as represenfing that Corporation in respect of 
certa’n interest upon money payable to the latter. 


The facts of the case are set out in the Statement of the 
Case made by the Commissioner of Income-tax, Bombay, and 
are summarised below. a 

The Hongkong Trust Corporation was incorporated. in 
‘Hongkong in July, 1921, with the object of (iter alia) carrying 
on in any part of the world the business of bankers, ‘capitalists 
and financiers and advancing, depositing and lending money. 
The respondent company was incorporated as a private company 
at Bombay in September, 1920, with the object of carrying on 
business as capitalists and financiers. i 


The Hongkong. company during the years to which the 
assessments related, that is to say, the years ending 31st March, 
1925 and 31st March, 1926, regularly advanced to the respond- 
ent company large sums of -money in.the shape of deposits on 
the terms of the respondent.company paying interest thereon 


at the rate of 54-per-cent. -No security was given or takeh to 


secure the repayment of the capital or the payment of the interest, 
and the sum so advanced by the Hongkong company in the 
two years emding 3lst March, 1925 and 31st March, 1926, was 
very large. The amount of the interest paid to the Hongkong 
company thereon also was very large, and it is in respect of this 
interest that the respondent company has been assessed-as the 
agent of the Hongkong company. ; 


The general course of business between the two companies 
is fully described tn the judgments of Marten, C.J. and Kemp, 
J., reported in I.L.R. 52 B. 702;. 30 Bom. L.R. 1172. 


` 
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fo state the process shortly, no formal contracts appear to. have 
been made between the two companies, but trom ume to time 
the Hongkong company otfered to deposit sums of money with 
the respondent company, and unless the otter was refused ( wh.ch 
does not ever appear to have happened), i. D. Sassoon & Co., 
Ltd., the Bompay bankers of tne Hongkong company, were 
instructed to pay the amount in question to the respondent com- 
pany in Bombay. On the other hand, when any sum by way 
ot interest was paid by the respondent company, it instructed 
Messrs. Sassoon & Co., Ltd., who were also its bankers, to remit 
the amount to the latter’s Shanghai house, and debit the same 
to the account of the respondent company. Simultaneously the 
respondent company wrote to the Shanghai house of E. D. 
Sassoon & Co., Ltd., advising them of the remittance and request- 


‘ing them to place it to the credit of the Hongkong company at 


their end,.and they also wrote to the-Hongkong company advis- 
ing it of the remittance and of the directions that the amount 
remitted should be placed to the credit of the Hongkong com- 
pany’s account with Sassoon & Co.; Ltd. at Shanghai. 


In these circumstances the*Senior Income-tax Officer duly 
caused notice to be served on the respondent company in pur- 
suance of section 43 of the Indian Income-tax Act, 1922, of 
his intention to treat it as the agent of the Hongkong company 
under that section; and after duly hearing the respondent com- 
pany as to its liability, assessed it as the agent of the Hong- 
kong company in respect of the interest paid by it to the Hong- 
kong company, holding that such interest constituted profits or 
gains accruing or arising to the Hongkong company through 
or from a business connection in British India. 


The respondent company appealed to the Assistant Com- 
missioner under section 30 of the Act contending that it was 
not assessable as agent for the Hongkong company or at all. 
The Assistant Commissioner on the hearing of the appeal held 
that the respondent company was properly assessable as the agent 
of the Hongkong company. | 


The respondent company in pursuance of section 66 (2) 
of the Indian Income-tax Act, 1922, required the Income-tax 
Commissioner to refer to the High Court the questions of law 
arising out of the decision of the Assistant Commissioner, and 
thereupon the Commissioner drew up a Statement of the Case 
and referred it with his own opinion to the High Court on the 


4th July, 1927. 
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For convenience the opinion of the Commissioner and the 
answer of the High ee to each queues are ene below 
it: - ai i : As 

(1) Whether the interest oaid by the Bombay Trust Cor- 
poration, to the Hongkong Trust” Corporation; Ltd., on loans 
taken by the Bombay Trust Corporation, Ltd., from the Hong- 
kong Trust Corporation, Ltd., is profits’or gains accruing or 
arising to the: Hongkong Trust Corporation, Ltd., directly or 
indirectly through or from any PUSING connection’ or $e ed 
in. British India. 


Opinion of Commissioner: Yes. ~ 


Answer of High Court: Yes, froma business connection. 
But it also arises directly under section 4 (1) and section 6 (tù) 
and (vi). 

(2) Whether such interest is liable to income-tax under 
the Indian Income-tax Act. 


Opition-of Commisstoner: Yes. -~> 
Answer of High Court: “Yes. 

- (3) Whether the Bombay Trust Corporation, Ltd., can be 
treated as the agent of the Hongkong Trust Corporation, Ltd.; 
for the purpose of section 42 of the Income-tax Act in respect 
of the. interest.so paid-by the Bombay Trust Corporation, Ltd., 
to the Hongkong-Trust Corporation, Ltd. 

Opinion of Commissioner: Yes. 

(4) Whether the Bombay Trust Corporation can be deem- 
ed to be assessee under section 42 of the Act in respect of any 
income-tax which might be levied on the interest so paid by 


the Bombay Trust Cor = ation to the Hongkong Trust Corpora- 
tion, Ltd. - > 


Opimon of Commissioner: Yes. 
Answer of High Court to questions 3 and 4: No, because 


the Bombay company ïs not in receipt of any such interest on 
behalf of the Hongkong company as required by section 40. 


(5) (a) Whether the relation between the Bombay Trust 
Corporation, Ltd., and the Hongkong Trust Corporation, Ltd., 
was not purely” that of a borrower and lender, and (b) whether 
the Bombay Trust Corporation, Ltd., as borrower could be 
deemed to be the agent of the lender, the Hongkong Trust Cor- 
poration, Ltd., under section 42 and section 43 of the Income- 


tax Act in respect ‘of interest payable on such loans and in res- 


pect of any income-tax that may be chargeable on such interest. 
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agent of any such person, and, such agent shall be deemed to be, for all 
the purposes of this Act, the assessce in respect of such income-tax: 


Provided that any arrears of tax may be recovered also in accordance 
with the provisions of this Act from any assets of the non-resident person 
which are, or may at any time come, within British India.’’ 


“Section 43. Any person employed by or on behalf of a person re- 
siding out of British India, or having any business connection with such 
person, or through whom such person is in the receipt of any income, 
profits or gains upon whom the Income-tax Officer has caused a notice 
to be served of his intention of treating him as the agent of the non-resident 
person shall, for all the purposes of this Act, be deemed to be such agent: 


Provided that no person shall be deemed to be the agent of a non- 
resident person unless he has had an opportunity of being heard by the 
Income-tax Officer as to his liability.’’ 

The High Court were, in their Lordships’ opinion, clearly 
right in holding that the interest in question was a profit or 
gain accruing or arising to a person residing out of British India 
—to wit the Hongkong company —from a business connection 
in British India, and therefore falling under the words of section 
42. But the High Court, noting that the Act goes on to de- 
clare that such profits or gains shall be chargeable to income-tax 
in the name of the agent who shall be deemed to be the assessee 
in respect of such income-tax, held that the term “agent” was 
used in the same-sense as “agent” is used in section 40, t.e., a 
person who receives the said profits and gains, and as the 
respondents, the Bombay Corporation, did not receive the money 
but on the contrary paid it, they answered questions 3 and 4 in 
the negative. In the same way they considered that ‘ agent” 
in section 43 was also over-ridden as regards its meaning by 
section 40 and only applied to agents in receipt of the pro- 
fits and gains. Their Lordships are unable to accept this view, 
as they feel constrained by the explicit words of section 43, 
which being explicit must rule whatever may be the general 
considerations as to what the Legislature was minded’ or was 
likely to do. Taking the words as they stand: the respon- 
dents have a business connection with the Hongkong company 
and “through them” the company is in receipt of profits or 
gains. The necessary notice of the intention of the Tax Officer 
to treat them as agents provided for has been served on them. 
All this being so, what says the section? They are “for all 
the purposes of the Act to be deemed to be such agent.” Now 
one of the purposes of the Act is section 42. They are, there- 
fore, to be “deemed to be” the agent who is chargeable to income- 
tax, are deemed to be the assessee—the assessee being in terms 
of section 2 (2) defined as the person by whom income-tax is 
payable. Now when a person is “deemed to be” something, 
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the only meaning possible is that whereas he is not in reality 
that something the Act of Parliament requires him to be treat- 
ed as if he were. It follows that although the High Court 
was perfectly right in holding that if section 42 stood alone 
“agent” in that section would mean an agent in actual receipt 
of the profits or gains which were to be assessed, they failed 
to appreciate that section 43 puts the person who comes within 
its term artificially into the position of the agent and of assessee 
under section 42. 

Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should. be allowed and the judgment of the 
Commissioner restored. The respondents must pay the costs 
before this Board and in the Courts below. 

Solicitors for appellant: Solicitor, India Office. 

Solicitors for respdndents: Linklaters & Paines, 


KJ: Re Appeal allowed. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Bombay.) 


PRESENT:—Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, SIR GEORGE LOWNDES AND Sır BINOD MITTER. 


The Commissioner of Income-tax, Bombay Pre- 


sidency Appellant” 
v. 
The Ahmedabad New Cotton Mills Company, 
Limited Respondents. 


Indian Income-tax Act (XI of 1922), S. 13—Undervaluation of opening 
and closing slocks—Ascertainment of real profits in case of—Mode of— 
Raising valuation of closing stock without considering similar undervalua- 
tion of opening stock—Permissibility. 


When the opening and closing stocks of a business are both under- 
valued, the real profits of the company (for the purposes of assessing 
income-tax and super-tax under the Indian Income-tax Act, 1922). for a 
particular year cannot be ascertained by merely raising the valuation of 
the closing Stock, without taking into consideration the similar under- 
valuation of the opening stock. 


Judgment of the High ‘Court (1.L.R. 52 Bom. 669; 30 Bom. L.R. 


1160) affirmed. 

Appeal No. 43 of 1929 from an order of the High Court, 
Bombay (Marten, C.J., and Kemp, J.), dated the 28th Feb- 
ruary, 1928, upon, a reference of a question of law made to the 


——— —— 





- *P.C. Appeal No, 43 of 1929, 4th November, 1929. 
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High Court by the Commissioner of Income-tax, Bombay, under 
section 66 of the Indian Income-tax Act, 1922, whereby the 
opinion of the Commissioner was overruled, and the question 
determined in favour of the respondents. 


The facts of the dispute appear from the statement of the 
case made by the Commiss‘oner of Income-tax in the reference 


to the High Court, the relevant parts of which are set out in 
I.L.R. 52 Bom. 669. | 


The matter arose upon assessments to income-tax and 
super-tax made upon the respondents for the year 
1926-27, and the question in dispute related solely to the figure 
at which the opening stock of the respondents’ trade of manu- 
facturers for the previous trading year ending 31st December, 
1925 (which was the relevant period for the purpose of the 
assessments) should be taken in order to arrive at the amount 
of profits of their trade. 


The question of law referred to the High Court by the 
Commissioner of Income-tax was as follows:— 

“When the opening and closing stocks are both undervalued, whether 
the real profits of the company of a particular year can be ascertained by 
merely raising the valuation of the closing stock, not taking into consi- 
deration the similar undervaluation of the opening stock.’’ 

The reference came on for argument before a Bench of the 
Bombay High Court consisting of the Hon’ble the Chief Justice 
Sir Amberson Marten and the Hon’ble Mr. Justice Kemp, and 
on the 28th February, 1928, their Lordships, after stating that 
the said question as submitted to them was too general and 
went beyond the real point for decision and could not, there- 
fore, be answered merely in the affirmative or negative without 
such answer being liable to be misunderstood, actually answered 
the question in the following terms:— 


‘In the assessment of the Company (ie., the respondents) for the 
year 1926-27, in respect of profits for the year 1925-26, the assessment, Exhi- 
bits E and E-1, ought to be varied by valuing at their true valuation the 
Company’s stocks both at the beginning and at the end of the year in 
question and not only by re-valuing the stock at the end of the year.” 


. The judgments of the learned Chief Justice and Kemp, J 
are reported in I.L.R. 52 Bom. 669; 30 Bom. L.R. 1160. 


Against the decision of the High Court the present appeal 
was preferred to His Majesty in Council by the Commissioner 
of Income-tax. = 


A, M. Dunne, K.C. and Reginald Hills for appellant. 
A. M. Latter, K.C. and C. J. Colombos for respondents. 
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4th November, 1929. Their Lordships’ judgment was de- 
livered by 

Lorp BUCKMASTER.—The question submitted for the opi- 
nion of the High Court is in the following terms: “When the 
opening and closing stocks’—their Lordships think that there 
ought to be introduced “of a business’—“are both undervalued, 
whether the real profits of the company of a particular year can 
be ascertained by merely raising the valuation of the closing 
stock, not taking into consideration the similar undervaluation 
of the opening stock”; and the answer is that, in the opinion of 
the Board, they cannot. 

The method of introducing stock into each side of a profit 
and loss account for the purpose of determining the annual 
profits is a method well understood in commercial. circles and 
does not necessarily deptnd upon exact trade valuations being 
given to each article of stock that is so introduced. The one 
thing that is essential is that there should be a definite method 
of valuation adopted which should be carried through from 
year to year, so that in case of any deviation from strict market 
values in the entry of the stock at the close of one year it will 
be rectified by the accounts in the next year. It may, of course, 
be that in so adjusting the figures of stock there may be special 
cases in which the valuation is so treated as justly to cause it 
to be open to dispute. But their Lordships have nothing what- 
ever to do with that in this particular case. They are asked to 
answer a perfectly simple question which, upon the face of it, 
in the opinion of the Board, should answer itself. If the 
method of altering both valuations is not adopted it is perfectly 
plain that the profit which is brought forward is not the real 
one. It may be more or it may be less, but it has no relation 
to the true profit if the stock is valued on one basis when it goes 
out without considering the value of the stock when it comes 
in. When, therefore, there is undervaluation at one end, the 
effect is to cause both a smaller debit in respect of the stock 
introduced into the next account and a larger sum for’ profits 
realised by the sale, change in market values being immediately 
reflected in the price obtained: for the goods that are sold; in 
these circumstances to contend that there should be undervalua- 
tion at one end and not at the other is to raise an argument 
which their Lordships cannot accept. 

Further, section 13 of the Indian Income-tax Act, 1922, 
says: “Income, profits and gains shall be computed for the 
purposes of sections 10, 11 and 12 in accordance with the 
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method of accounting regularly employed by the assessee.” Of 
course, that must be the method regularly and properly employed 
by the assessee, and it has never been suggested here that this 
has not been the method regularly employed, nor, in their Lord- 
ships’ opinion, was it improper. 

Their Lordships have merely to consider the point raised by 
the Commissioner, and it is sufficient to say that for the above 
reasons the judgment of the High Court is, in their opinion, 
right. 


Their Lordships will, therefore, humbly advise His Majesty 
that the appeal be dismissed with costs. 


Solicitors for appellant: Solicitor, India Office. 
Solicitors for respondents: Barrow, Rogers and Nevill. 
K.J.R. ° Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice WALLACE, 


` Duvoor Venkatarama Reddi (died) and others .. Appellants* 
(Plaintiffs) 

v. 
Gomatam Doddachariar and others .. Respondents 
(Defendants). 


Limitation Act (IK of 1908), Art. 181—Redemption suit—Preliminary de- 
cree passed by Appellate Court—Second appeal against this decree—Admiis- 
sion of second appeal and issue of notice to respondents—Final dismissal 
of second appeal with costs of respondents—Application for final decree— 
Starting point of limitation—Date of decree of High Court or Lower Appel- 
late Court. 


Where the High Court, after admitting a second appeal from the 
preliminary decree passed by the Lower Appellate Court in a redemption suit 
and issuing notice to the respondents, finally ‘dismisses it with costs of the 
respondents, the decree of the High Court supersedes the decree of the 
Lower Appellate Court and, consequently, the starting point of limitation for 
an application to pass a final decree under Art. 181 of the Limitation Act 
is the date of the decree of the High Court in the second appeal and 
not that of the decree of the Lower Appellate Court. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Chittoor in A.S. No. 48 of 1925 (A.S. 
No. 159 of 1924, District Court, Chittoor) preferred against 
the decree of the Court of the District Munsif of Sholinghur 
in I.A. No. 805 of 1923 in O.S. No. 150.0f 1917. 
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B. Sitarama Rao and C. V. Harihara Atyar for appellants. 
5. A. Seshadri for respondents. 
The Court delivered the following 


JUDGMENT.—The point for decision in this appeal is one of 
limitation. The plaintiff applied for a final decree in a re- 
demption suit. The preliminary decree was obtained on 29th 
June, 1918, the application for final decree was made on 22nd 
October, 1923, more than three years after the preliminary de- 
cree. The preliminary decree, however, was taken upon first 
appeal and second appeal. The first appeal was disposed of 
on 29th November, 1919 and the second appeal on 8th Feb- 
ruary, 1922. The application is, therefore, beyond three years of 
the first appeal decree and within three years of the second 
appeal decree. The original court has held that it was in time, 
the Lower Appellate Coart that it was not, and the plaintiff 
appeals. 

The Article applicable is Art. 181 and the terminus a quo 
is the date when the right to apply accrued. The plaintiff’s 
contention is that the preliminary decree now is the High Court's 
decree in second appeal and that his right to apply accrued only 
on the date of.that. The respondent contends that as the High 
Court decree merely dismissed the second appeal the right 
to apply accrued on the date of the first appeal 
decree. All that we know about the High Court proceedings 
is its, judgment which runs, “No question of law. The second 
appeal is dismissed with costs.”* The fact that. it was dismissed 
with costs indicates that the second appeal was admitted and 
notice given to the other side, and that the other side appeared 
and was ready to argue the case if called upon. 

It is contended by the respondent that, if the High Court 
had gone into the merits of the appeal and dismissed it, the 
right to apply would accrue only on the date of the High Court 
decree. But it is contended that the High Court could not 
have gone into the merits because it merely says “no question 
of law’’, and that as it has held that there was no question of 
law it held în effect that the second appeal was not competent, 
since a second appeal can only be maintained on a question of 
law. But the fact that the appeal was admitted as an arguable 
appeal indicates to my mind that it was entertained as compe- 
tent. ‘The competency of an appeal does not depend on the 
final decision in the appeal. If the High Court does not dis- 
miss it in limne,*but thinks there is an arguable question of 
law, then the appeal is competent, and it is because it is compe- 
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tent that notice is given to the other side and the appeal posted 
for hearing both sides. The decision of the High Court was, 
therefore, a decision after hearing the merits of the case dis- 
cussed on both sides; and its decree, therefore, superseded the 
decree of the Lower Appellate Court. 

The same result is arrived at from another point of view. 
It may be that, when an appeal is summarily dismissed as time- 
barred or because of default of appearance or want of prose- 
cution or some similar reason, the proper order is one of dismis- 
sal, pure and simple, and that such an order or decree, whichever 
it be, would not supersede the decree of the Lower Appellate 
Court. This is a question the answer to which either way will 
raise difficulties which I need not consider here; for I am clear 
that, when notice has been given and the appeal argued, the decree 
of dismissal, even if the word “dismissed” is used, is really a de- 
cree of confirmation, if indeed, considering that costs is awarded 
in addition to the Lower Appellate Court’s decree, one may not 
even say it is a decree of modification. The rules applicable are 
Rules 30 to 32 of Order 41, and the proper decree in such a case 
is one confirming, varying or reversing the decree appealed from; 
and in such a case there is and must be a new decree containing 
the costs ordered by the High Court. The old decree has been 
confirrned and superadded to or modified ; it does not really matter 
by which term we describe it. ` The High Court decree does 
supersede the decree appealed from and becomes final prelimi- 
nary decree, if such a phrase be permitted. 

The general principle laid down by the Privy Council in 
Jowad Hussain v. Gendan Singh’ and Fitzholmes v. Bank of 
Upper India? is not altered because the High Court has only 
limited powers in hearing a second appeal. The principle applies 
to an appeal which has been heard in the sense of having been 
admitted and the other side given notice to appear and argue. 
That principle has been affirmed in this Court from the Full 
Bench case in Pichuvayyangar v. Seshayyangar® onwards. 
See Munuswamt Naidu v. Munuswani Reddit and Verkayya 
v. Sathiraju.® See also Kailash Chandra Bose v..Girtja Sun- 
dari Debi The respondent relied on the Privy Council case in 
Juscurn Boid v. Pirttichand Lal Choudhury,’ but there the ques- 


1. (1926) L.R. 53 I.A. 197: I.L.R. 6 Pat. 24: 51 M.L.J. 781 (P.C.). 
2. (1926) L-R; 54 T.A, 52: LLR. 8 Lah. 253: 52 M.L.J. 366 (P.C.). 
3. (1894) I.L.R. 18 M. 214: 5 M.L.J. 39 (F.B.). 

4. (1898) I.L.R. 22 M. 293. 
5. (1921) I.L.R. 44 M. 714: 41 M.L,J. 117. 
6. (1912) I.L.R. 39 C. 925. 
7, (1918) L.R. 46 I-A. 52: LL.R. 46 C. 670: 36 M.L.J. 557 (P.C.), 
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tion was not whether the appeal decree has superseded the original 
decree but when was a particular sale reversed, as has been 
explained by this Court in Venkayya v. Sathiraju.2 A similar 
case is relied on in Hart Mohan v. Parameshwar Shau, where 
again the question was not one of limitation, but when a particular 
right to restitution accrued. Iam not shown any authority which 
lays down that, when the High Court has admitted and heard an 
appeal. argued, its decree, even though it be a decree of dismissal, 
does not supersede the decree appealed from. I hold that the Dis- 
trict Munsit’s order is right. I allow this appeal and reverse 
the District Munsif’s decree with costs here and in the Lower 
Appellate Court. 


N.S. i Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Jemie RAMESAM AND MR. JUSTICE 
CORNISH. 


Raja Rama | .. Appellant* 
3 (Plaintiff) 

U. 
Fakuruddin Sahib and others .. Respondents 


É (Defendants). 


Limitation Act (IX of 1908), S. 19—Petition for grant of 
letters of administration—Debt due on promissory ` note executed 
by the deceased—Inclusion of debt in the form of waluation 
filed with the petition—If and when operates as a valid ac- 
knowledgment—Petition for probate by executor—Inclusion of such 
debt in the petition—Difference—Petition for letters of administration to 
the estate of deceased Mahom'edan—Petition filod by some of his heirs dis- 
puting g the clatm of the other heirs—Inclusion of debt due- by the deceased 
in the form of vakiation annexed io the petition—If operates as a valid 
acknowledgment end that against the other heirs. 


The inclusion of a debt due on a promissory note executed by a deceas- 
ed person in the form of valuation filed with a petition for the grant of- 
letters of administration to the estate of the’ deceased by a person whose 
power to make the acknowledgment solely depends upon his being the 
administrator of the deceased does not amount to a valid acknowledgment 
of liability in réspect of the debt so as to extend the period of limitation 
for a suit on the promissory note, though such an inclusion by an executor 
in his petition for probate may amount to a valid acknowledgment. But, 
where such an inclusion 1s made by the person in his character of heir to 
the deceased, it amounts to a valid acknowledgment. 


Where a debt due on a promissory note executed by a deceased Maho- 
medan was included in the form of valuation filed with the petition for 


—, 
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*O.S.A. No. 52 of 1926. 9th October, 1929. 
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f letters of administration to the estate of the deccased by his 
one of his widows, who were disputing the claims of his daughter 
other widow, 


eld, that the inclusion of the debt spanned to an acknowledgment of 
lity in respect of the debt as it was made by the petitioners in their 
acter of heirs but the acknowledgment was effective only against the 
ioners and not against the other two heirs whose claims were disputed 
he petitioners. 

On appeal from the decree of the Honourable Mr. Justice 
ley, dated 16th September, 1925, and passed in the exercise 
e Ordinary Original Civil Jurisdiction of the High Court 
S. No. 628 of 1923. 

W. S. Venkatarama Aiyar for appellant. 


he judgment of the Court was delivered by 


ormsh, J.—This appeal raises the question whether a suit to 
ver money due on promissory notes against the defendants 
are the sons, widows and a daughter of the deceased exe- 
tant of the notes is barred by limitation. 

It appears that the two notes in question were executed by 
one Hajee Imamuddin on the 10th January, 1917 and on the 
21st February, 1918, for Rs. 1,600 and Rs. 300, respectively. 
Imamuddin died in 1919. The plaintiff filed his suit against 
‘the defendants on 4th September, 1923, to recover the amount 
due on the notes. The suit was, therefore, out of time unless, 
in the meanwhile, there had been an effectual acknowledgment 
of the liability so as to give a fresh starting point for limitation. 
It is alleged by the plaintiff, who is the appellant before us, that 
such an acknowledgment is to be found in a petition filed in this 
Court on the 9th October, 1919, for a grant of letters of admi- 
nistration, by defendants 1, 2 and 3, of whom defendants 1 and 
2 are sons and defendant 3 a widow of the deceased executant 
of the notes. It is material to-observe that sect'on 278, Indian 
Success‘on Act, 1925, requires that a petitioner for letters of 
administration shall state in his application, inter alia, the right 
in which the petitioner claims; and section 218 (1), Indian 
Succession Act, provides that 

“If the deceased has died intestate and wasa . . . . e\Muhammodan 
administration of his estate may he granted to any person who, 
according to the rules for the distribution of the estate applicable in the 


case of such deceased, would be entitled to the whole or any part of such 
deceased’s estate.’’ 


The petitioners here, being the sons and widow of the de- 
ceased, were the persons entitled by Muhammadan Law to the 
estate, or at least a part of the deceased’s estate, and were in 
consequence entitled to the grant, and a joint grant of adminis- 
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tration was in due course made to them. They, as 
by the Court Fees Act, filed with their petition for a gr 
form of valuation prescribed by Schedule III of the Act, sta 
in Annexure A the assets of which the deceased was posses 
or to which he was entitled at the time of his death, an 
Annexure B the “debts owing from the deceased and payable 
law out of the estate’. Among these debts were shown 
amounts due on the two promissory notes above referre 
This valuation form on affidavit of assets is required fo; 
purpose of assessing the Court-fee payable in respect o 


fee has been paid no grant can be issued. The question b 
us is whether the inclusion of the debts in Annexure B am 
to an acknowledgment of liability in respect of the debt 
to extend the period of limitation for the plaintiff’s suit. 


There can, we think, be no doubt that when an execu 
in his petition for probate includes a debt owing by his testatd 
in Annexure B he must be deemed to acknowledge liabilit 
for that debt in his capacity of legal representative of the de- 
ceased. This arises from his.position of executor. The exe- 
cutor derives his title from the will. Immediately upon the 
testator’s death his property vests in the executor, for the law 
knows no interval between the testator’s death and the vesting 
of the property (Whitehead v. Taylor’). It follows that before 
and without obtaining probate the executor may do most things 
which appertain to his office: thus, he may take possession of the 
testator’s property; and he may pay, or take release of, debts 
owing from the estate; and he may receive or release debts which 
aré owing to it (Williamis on Executors, Vol. I, p. 220, ik 
Edition). The grant of probate does not give him his title: 
makes his title certain. (Hewson v. Shelley. 2) An ie 
therefore, having the power as legal representative to admit and 
dispose of daim: against the testator’s estate, when he includes 
such a claim in Annexure B as owing from the testator and 
payable from his estate, may be assumed to acknowledge liability 
of the estate for the debt. But the position of an administra- 
tor is very different. He derives his title wholly from the Court. 
He has none until the letters of administration are granted, and 
the property of the deceased vests in him only from the time of 
the grant (Woolley v. Clark”). Upon the issue of the grant the 
administrator’s title has relation back to the date of the de- 
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ceased’s death. Section 220 of the Indian Succession Act pro- 
vides: 


‘Letters of administration entitle the administrator to all rights belong- 
ing to the intestate as effectually as if the administration had been granted 
at the moment of his death.” 


“But an act done by a party who afterwards becomes admi- 
nistrator to the prejudice of the estate is not made good by the 
subsequent administration; for it is only in those cases where the 
act is for the benefit of the estate that relation back exists (see 
Morgan v. Thomas“). And this principle is embodied in section 
221, Indian Succession Act, which states: 


‘‘Letters of administration do not render valid any intermediate acts 
of the administrator tending to. the diminution or damage of the intestate’s 
estate.’’ | 


In our opinion, an acknowledgment of liability professed 
to be made on behalf of a deceased’s gstate by a person whose 
power to make the acknowledgment solely depends upon his 
being the administrator of the deceased is not made effectual 
by his subsequently obtaining letters of administration. Such 
an intermediate act as the admission that a debt was due from 
the deceased’s estate would certginly tend to the diminution of 
the estate. This was the ground upon which the learned Trial 
Judge decided the case when dismissing the plaintiff’s suit as 
barred by limitation, and we entirely agree with him upon this 
ground. | 

But, on appeal, a new ground has been taken, namely, that 
the acknowledgment of liability here was made by the petitioners 
for administration in their character of heirs of the deceased, and 
the argument is that this acknowledgment has the effect of pre- 
venting limitation. After judgment in the suit the plaintiff 
obtained leave from the Appellate Court to amend his plaint so 
that he might have an opportunity of putting forward his real 
case, which, in the opinion of the Appellate Court, he had done 
before the learned Trial Judge. We have, therefore, to deal 
with the appellant’s case as presented in his amended plaint. 
It is clear from the language of S. 218 (1), Indian Succession 
Act, already referred to, that the right to a grant of administra- 
tion follows the right of succession, and that in order to estab- 
lish the right to a gr ant the petitioner must show that he is, as 
an heir, entitled to a share on the distribution of the deceased 
intestate’s estate. It follows that, this being the purpose of the 
description of the petitioners, defendants 1, 2 and 3 as the sons 
and the widow of the deceased in their aoon for the grant, 
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they must be taken to have made the acknowledgment of the lia- 
bility for the debts set out in Annexure B in their character of 
heirs. It is not suggested that any other character was open to 
them; so we are not here confronted with any complicated ques- 
tion of an acknowledgment made by individuals filling more 
than one character. The petition, therefore, contained not only 
an admission of assets but the admission that the debts were 
payable out of those assets. As heirs the defendants. could 
have been sued by the plaintiff, and they would be liable for 
the debts of the deceased to the extent of the assets received 
by them as heirs. This liability would in no wise be affected by 
the subsequent grant of letters of administration to some of 
them. The conclusion, then, at which we have arrived, is that 
the acknowledgment of liability of the debt due to the plaintiff 
from the estate prevented the bar of limitation to his suit. 

The only other question is, whether the acknowledgment of 
liability by defendants 1, 2 and 3 serves to bind defendants 4 and 
5. We do not think it does. The acknowledgment by defend- 
ants 1, 2 and 3 could only be effective against the other two 
defendants if it could be shown that these two defendants 
authorised them to acknowledge liability on their behalf. But it 
is plain that no such authority can be implied, because at the 
time when the petition for administration was filed defendants 1 
to 3 were disputing the claim of defendant 4 to be the widow 
of the deceased and of defendant 5 to be his legitimate daughter. 
And it appears from the written statement of. defendants 4 ‘and 
5 that the status of these defendants was not established until 
22nd July, 1920, when a decree was passed by this Court in 
T.O.S. No. 21 of 1919. This decree was in a testamentary 
suit which resulted from the caveat entered by defendants 4 
and 5 against the petition for administration filed by defendants 
I to 3. In Fordham v. Wallis® it was held that among devisees 
an acknowledgment by some did not keep alive the creditor’s 
right against others who had availed themselves of the Statute 
of Limitation. “Looking at the question upon principle,” said 
Turner, V.Q, “I do not see upon what ground parties, who 
might have availed themselves of the statute and have neglected 
to do so, can insist upon contribution from other parties who 
have set up the statute, and have, upon the footing of it, succeed- 
ed in repelling the demand against them.” In these 
circumstances, we are unable to find any possible ground 
for holding that defendants 4 and 5 are liable on account 
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of the acknowledgment of liability made by defendants 1, 2 
and 3. The recovery of the debt as against these two defend- 
ants is, therefore, barred. Reference has been made to an affi- 
davit sworn by defendant 2, one of the administrators, on the 
21st October, 1921, in support of his application to the Court 
for leave to sell, as required by S. 307 (2), Indian Succession 
Act, the immoveable property of the deceased for the liquida- 
tion of the debts. This can have no bearing on the question 
of defendants’ 4 and 5 liability. For the purpose of S. 19 (1) 
of the Limitation Act an acknowledgment of liability must be 
before the expiration of the period prescribed for the suit, and 
at the date of this application by defendant 2 the suit on the 
two promissory d had already become barred against 
defendants 4 and &. ; 

The result is that we allow the appeal against defendants 
1 to 3, but dismiss it as against defendants 4 and 5. There will 
be a decree for the amount due on the two pro-notes with interest 
up to date, and with 6 per cent. interest from the date of the 
decree till payment, against defendants 1 to 3 to the extent of 
the assets received by them as-their shares of the deceased’s 
estate. 

Defendants 1 to 3 will pay the appellant the costs of this 
appeal. As there has been no appearance on behalf of defend- 
ants 4 and 5 to the appeal, we make no order as to costs in their 
favour. We do not give the appellant his costs in the Court of 
First Instance as it was due to his failure to present his case 
there properly that judgment was given against him. The plain- 
tiff will pay the costs of defendants 4 and 5 in the Trial Court, 
but otherwise parties will bear their own costs. 


N.S. Appeal allowed against defendants 1 to 3 and 
dismissed against defendants 4 and 5. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Patna.] 


PRESENT :—ViscountT DUNEDIN, Lorp DARLING, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR Brnop MITTER. 


Harry Kempson Gray and another .. Appellants* 
v. l 
Bhagu Mian and others .. Respondents. 


Civil Procedure Code (V of 1908), S. 2 (12)—Mesne profits—Calcula- 
tion of—Basis proper of—Rental value of land—Profits which real owner 
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agriculiwrist would have uade—Cultivation of land by wrong-docr himself 
—-Growing of inferior crops by ham for his own special purposes—Case of. 

The rental value of the land would ordinarily be the proper basis of 
calculating mesne profits when the person charged had merely let-the land 
out to others. In such a case the rent that he received, if there was no 
evidence that a higher rent could ‘‘with ordinary diligence’’ have been 
obtained, would be the measure of the profits for which he would be 
liable. But when the wrong-doers cultivated the land themselves, the defi- 
nition of ‘‘mesne profits’? in S. 2 (12), Civil Procedure Code, clearly makes 
the cultivation profits the primary consideration. The test set by the statu- 
tory definition of mesne profits is clearly not what the plaintiff has lost by 
his exclusion, but what the defendant has or might reasonably have made 
by his wrongful possession. What the plaintiff in such a case might or would 
have made can only be relevant as evidence of what the defendant might 
with reasonable diligence have received. 

Land, which was capable of producing more profitable crops, was, in 
fact, planted by the wrong-doers with indigo, an inferior crop, for their 
special purpose. In ascertaining the mesne profits payable by them the 
Courts in India calculated the, profits upon the basis of the more profitable 
crops which the land was capable of producing. 

Held, affirming the Courts below, that the basis of calculation adopted 
by them was correct. 

In all such cases the true test would be what the prudent agriculturist 
vould have grown. 

Appeal No. 30f 1928, by special leave, from a judgment and 
decree, dated the 25th January, 1926, of the High Court, 
Patna (Das and Ross, JJ.), which affirmed a judgment and 
decree, dated the 15th August, 1922, of the Subordinate Judge 
of Muzaffarpur. 

Dunne, K.C. and Raikes, K.C. for appellants. 

Dube for respondents. ; 

6th December, 1929. Their Lordships’ judgment was 
delivered by 

Str GEORGE Lownpres.—The only question raised for 
determination in this appeal is as to the basis upon which mesne 
profits should be ascertained in respect of the wrongful posses- 
sion of agricultural land. 

The appellants, who were the owners of an indigo factory, 
had for a number of years leased certain lands from the pre- 
decessors-in-title of the principal respondents, and had utilised 
the lands in, growing indigo for the purposes of their factory. 
The lease having expired in or about November, 1919, the res- 
pondents became entitled to possession of the major portion of 
the lands. The appellants subsequently obtained a new lease 
of a small portion, which did not belong to the respondents, and 
refused to give up possession of the respondents’ portion, alleg- 
ing themselves to be occupancy tenants. The respondents sued 
to establish their title and were successful, a decree being passed 
in their favour for joint possession with the appellants and for 
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mesne profits of an area of some 23 bighas. After proceedings 
in appeal to the High Court the matter came again before the 
Subordinate Judge for the ascertainment of the mesne profits 
awarded by the High Court’s decree. A local enquiry was held 
by a Commissioner, and the Subordinate Judge eventually found 
a sum of Rs. 19,869-11-11 to be due to the respondents, for which 
he passed a final decree in the respondents’ favour on the 15th 
August, 1922. The appellants again appealed to the High 
Court, alleging this amount to be excessive, but their appeal was 
dismissed, and they have now by special leave appealed to His 
Majesty in Council. 7 

The calculation by the, Courts in India was made upon the 
basis of the crops which the land was capable of producing. It 
was, in fact, planted with indigo, but the Courts found, and it 
is not disputed before this Board, that it was capable of produc- 
ing more profitable crops, such as sugarcane, wheat, tobacco, 
etc., crops which were in fact grown by the appellants on other 
neighbouring lands. 

The question in their appeal is whether this was the correct 
basis of calculation. Their Lordships have no doubt that it was, 
though they are not altogether in agreement with the reasoning 
by which the learned Judges in India have reached this conclu- 
sion. 

“Mesne profits” are defined by S. 2 (12) of the Code of 
Civil Procedure, 1908, as 


‘those profits which the person in wrongful possession (of the property 
in: question) actually received or might with ordinary diligence have reccived 
therefrom.’’ 


The appellants’ first contention was that the rental value 
of the land, which they put at Rs. 5 per bigha, was the proper 
criterion. This would no doubt ordinarily be so where the person 
charged had merely let the land out to others. In such a case 
the rent that he received, if there was no evidence that a higher 
rent could “with ordinary diligence’ have been obtained, would 
be the measure of the profits for which he would be liable. But 
when (as in the present case) the wrong-doers cultivated the 
land themselves, the definition above cited clearfy makes the 
cultivation profits the primary consideration. 

Alternatively, the appellants contended that the actual culti- 
vation having been in indigo, the indigo profits only should 
have been allowed. But it is, in their Lordships’ opinion, clear 
that in this case the growing of indigo was for the special pur- 
poses of the appellants, who were the owners of the adjacent 
factory. Apart from this there seems to be no reasonable-doubt 
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that the ordinary farmer would have grown the other more pro- 
fitable crops, for which the land was admittedly adapted, and 
upon which the calculation of the Courts in India was founded. 
Their Lordships think that in all such cases the true test must 
be what the. ordinary prudent agriculturist would have grown. 

The learned Judges of the High Court came to the same 
conclusion, but by a different process, They say in their judg- 
ment that the rental test is inappropriate because the plaintiffs 
(the respondents in this appeal) are themselves cultivators, and 
if they had been let into possession would undoubtedly have culti- 
vated the land and would not have let it out on rent. Again, 
as to the crops, they say that the true test is what the plaintiffs 
would have grown if they had had possession. Their Lord- 
ships are unable to accept this line of reasoning, though it has 
been pointed out to them that it has the sanction of previous 
decisions in India, which Mave been cited in the argument. The 
test set by the statutory definition of mesne profits is clearly 
not what the plaintiff has lost by his exclusion, but what the 
defendant has or might reasonably have made by his wrongful 
possession. What the plaintiff in such a case might or would 
have made can only be relevant as evidence of what the defendant 
m’ght with reasonable diligence have received. Their Lord- 
ships are in effect only repeating what was said by Lord Dunedin 
in delivering the judgment of their Board in a recent case, 
in which the same argument was used. See Gurudas Kundu 
Chowdhury v. Kumar Hemendra Kumar Roy." 

For the reasons above stated their Lordships will humbly 
advise His Majesty that this appeal should be dismissed. The 
appellants must pay the costs. 

Solicitors for appellants: Sanderson Lee & Co, 

Solicitors for fe pondent; W. W. Box & Co. 

KIR Appeal dismissed. 
PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. | 

PRESENT :—Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 

TOMLIN, SIR GEORGE LOWNDES AND SIR BINOD MITTER. 


Amiruddi Gazi and others .. Appellants*® 
v. 
Makhan Lal Chatterjee and others .. Respondents. 


Civil Procedure Code (V of 1908), S. 100—Documents—Consiruclion 
cf—Finding based upon—Finding of fact or not—Documents forming whole 


*P.C. Appeal No? 45 of 1928. Sth December, 1929. 
1. (1929) L.R. 56 I.A. 290: 58 M.L.J. 74 (P.C). 
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of relevant evidence and constituting foundation of rights claimed by 
partyu 

Where the question was whether the suit lands were included in a pur- 
chase made by the respondent’s father at an auction sale, and the whole 
of the relevant evidence in the matter was documentary, the documents 
themselves constituting the foundation of the rights claimed by the 
respondent, 

Held, that a finding on the said question was, in the true legal sense, 
not a findiag of fact at all but an interpretation of the various documents 
constituting the foundation of the respondent’s rights. 

Appeal No. 45 of 1928, by special leave, from a judgment 
and decree, dated the 1st June, 1925, of the High Court, Cal- 
cutta (Greaves and Bepin Behary Ghose, JJ.), which affirmed a 
judgment and decree, dated the 12th December, 1922, of the 
Additional District Judge of Khulna, who had reversed a judg- 


ment and decree, dated the 28th July, 1920, of the Subordinate 


Judge of Khulna. . 


The facts giving rise to the litigation are sufficiently fully 
stated in the judgment of the Privy Council. 

5th December, 1929. Their Lordships’ judgment was 
delivered by 


Lorp BucKMASTER.—The ‘dispute out of which this appeal 
has arisen has its immediate origin in the fact that the present 
appellants on the 8th May, 1915, obtained a decree against a 
man named Kedar Nath Ghose for payment of rent in respect 
of certain lands in Mouza Dudli in Chakley Dhuliapur. 


The respondent No. 1, Makhan Lal Chatterjee, claimed that 
these lands were included in a purchase made by his father at 
an auction sale on the 25th February, 1907, and accordingly 
instituted the proceedings which have culminated in this appeal 
against the appellants, and Kedar Nath Ghose claiming that the 
appellants had no interest in the lands and that he was entitled to 
rent from the tenant. 

The Subordinate Judge dismissed the suit; on appeal io 
the Additional District Judge this decree.was set aside and the 
plaintiffs’ claim granted, and an appeal from the District Judge 
to the High Court of Calcutta was dismissed, chiefly upon the 
ground that the question in issue was really one of fact upon 
which the decision of the District Judge was final. The whole 
of the relevant evidence in the matter is, however, documentary, 
the documents themselves constitute the foundation of the rights 
claimed by respondent No. 1, and in their Lordships’ view the 


‘simple and attractive solution which not unnaturally commended 


itself to the High Court cannot be accepted and the matter must 
be again examined throughout, 
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The story begins on the 6th April, 1843, when the Special 
Deputy Collector of Nadia made an order in resumption pro- 
ceedings declaring 301 bighas of land belonging to one Kalibar 
Adhikari to be Lak/iraj lands. 


Kalibar Adhikari died childless in or about 1881, leaving ` 
two widows, who adopted appellant No. 3 to their deceased 
husband. The survivor of these widows died in 1905, and was 
succeeded by appellant No. 3, through whom appellants No. 1 
and No. 2 derive their claim. 

The lands specified in the order of the 6th April, 1843, 
included lands in 9 mouzas, the first being Mouza Badaghata 
and the sixth Mouza Dudli. 


By the Act VII of 1876 it is provided that a register must 
be kept of all revenue or Lakhiraj lands, and by section 10 (g) 
(II) of that Act it is expressly stated that the name of each 
mouza containing the land must be stated in the register. The 
information before the Board with regard to this register is not 
complete; they do not know the dates when each entry was 
made and there is no evidence as to the method by which the 
register is kept. : 

Certain entries from the register relating to the matter are, 
however, extracted, and it is the meaning of these on which the 
d*spute really depends. 

One referred to as Ex. 2 contains in its first column the 
number “13,” and its second, which provides for the name of the 
property, the word “Badaghata” alone. The area is stated to 
be 301 bighas, and the order which recognised the land as re- 
venue-free is set out as that of the 6th April, 1843. There is a 
special column for the names of the mouzas, but in this “Bada- 
ghata” alone appears. This register is stated to be that of 
Khulna, but this appears to be a mistake for the 24 Pergunnas’ 
register, for to the former register the entries were transferred 
at a date equally unknown. The later register changes the num- 
ber to 50 and states the area as B 301 bighas; it has no other 
material alteration. “Badaghata” again appears as the sole 
name of the mouza in the appropriate column. 

Were there no other entries these entries might well be 
taken to cover all the 9 mouzas which made up the 301 bighas 
referred to in the order of the 6th April, 1843, even although 
there would have been a serious breach of the statute requiring 
all the mouzas to be named. 

This, however, is not the case. The register contains 
another and a most important entry, which appears to have been 
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made after the other. The reference number here is 16. The 
name of the property is “Badaghata, etc.” the order declaring the 
land revenue-free is stated to be made in proceedings No. 1523 
on the 16th April (not the 6th April); 1843, and in the column 
for the names of the mouzas all the nine mouzas are given. The 
area is not filled up, and a statement appears that the whole entry 
has been transferred from another register. In both entries the 
names of the proprietors are the same, namely, the two widows 
of Kalibar Adhikari. These properties, though revenue-free, 
were subject to road cess and this was separately assessed against 
the appellant No. 3 in respect of the properties appearing in 
both entries, but for widely different amounts, that for the 
No. 13 or No. 50 entry being only a comparatively small sum 
of rupees. 

Small as it was it was unpaid, althéugh the larger payment 
for the other entry was satisfied, and accordingly the authori- 
ties took steps to realise the property. 

“The order for the proclamation of the sale was on the 22nd 
December, 1906, and in accordance with the usual practice this 
directed that the order should be ‘proclaimed “by beat of drum 
on each of the properties mentioned in the schedule,’ and the 
schedule is in these terms:— 


‘Schedule of Property. 


In Kismat Badaghata village, under Thana Kaliganj, valid revenue- 
free Mahal No. 50-B—the right, title and interest of the judgment-debtor 
in the above property. 





Amount. 

Rs. A. P. 

Cesses 7” ee os m 11 1 6 
Interest = a gr pa 0 6 6 
Costs is NA a op 214 0 
14 6 0 





(Sd.) N. R. MISRA, 
(Sd) A.M.G.”? C.O. 


On the back of this there is an entry stating that the drum 
was beaten in Badaghata, but this is attempted to be extended 
by the evidence to all the other mouzas as well. 


The auction sale was duly held on the 25th February, 1907, 
and the property was bought for Rs. 15 by Rajendra Nath 
Chatterjee, through whom, the respondent No. 3 claims, and on 
the Ist February, 1908, an order was made directing the Nazir 
of the Court to put the purchaser in possession of the property. 
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The description of the property in this order is important, and it 


is as follows:— 
°¢ Schedule. 


The right, title and interest of the judgment-debtor in the valid 
revenue-free Mahal No. 50-B in village Kismat Badaghata under Thana 
Kaliganj. H. C. Bose, 

CO: 

The contention which the High Court adopted is that this 
property included all the nine mouzas and as one, the Mouza Dudli 
out of which the dispute arose. What has been the dealing 
with the other mouzas is not disclosed. 

The District Judge found as a fact that this description 
included all the nine but as has been pointed out, in the true 
legal sense that is not a finding of fact at all but an interpreta- 
tion of the various documents to which reference has been. 
made. 

Much discussion took place over the true meaning of the 
word “Kismat,” which it was asserted meant an estate and was 
inapplicable to a village. Whether that be so or not the property 
sold was No. 508, and it is essential to determine what that was. 

It is not an easy question to answer. The register No. 13 
or 50 has distinctly disregarded the statutory provisions as to 
the entry of the mouzas, but the entry in the register, No. 16, 
complies with them. 

It may be as stated by the learned District Judge that 
Badaghata alone was used in No. 13 and 50 as the descriptive 
name and represented an estate which embraced the other mouzas. 
The subsequent entry made in respect of the same proprietors 
enters all the nine mouzas including Badaghata, refers to the 
same deed, if the 16th April be taken as a mistake for the 6th 
April, but gives no area, and no explanation has been offered of 
why this was done if the properties were identical in whole or 
in part. The form provided for registration has not been fol- 
lowed in either case. In one the names of the mouzas are omit- 
ted and in the other the area. 

Disobedience to the Act, however, does not appear to invali- 
date the registration. The property entered under No. 50 has | 
been sold. Of what does it consist? 

In their Lordships’ opinion it includes all the property that 
was subject to the order of the 6th April, 1843, and whose ex- 
tent was 301 bighas, and therefore includes the land in dispute. 
It was the first land put upon the register and it was placed there 
in respect of the proprietors of the whole 301 bighas, nor can 
any reason be suggested why they should have allowed part 


LVIII] THE MADRAS LAW JOURNAL REPORTS. 223 


only of their Lakhiraj lands to be registered and given the area 
of the whole. 

The entry under No. 16 is either a re-registration which was 
needless, or it is, as the District Judge suggests, a registration 
of other property in the same mouzas. This last view has sup- 
port in the fact that according to the appellants? own statement 
in the kabala executed in 1909, the area of these lands was 786 
bighas, and it is impossible to reconcile this with the 301 bighas 
which was the area of the estate first registered. 

Whatever be the true explanation none has ‘been afforded, 
and in these circumstances their Lordships can see no sufficient 
reason to differ from the judgments that have been delivered 
and are unanimous. 


Upon the whole, therefore, their Lordships think that the 
judgment appealed from should be affirgned and the appeal dis- 
missed with costs, and they will humbly advise His Majesty 
accordingly. 7 

Solicitors for appellants: Barrow, Rogers & Nevill. 

Solicitors for respondents: Watkins & Hunter. 

K.J.R. . . Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Fort William 
in Bengal.] 
PRESENT:——VISCOUNT DUNEDIN, LORD DARLING, LORD 
TOMLIN, Sir GEORGE LOWNDES AND Sir BINOD MITTER. 


Rai Pramatha Nath Mullick Bahadur .. Appellant” 
i 
The Secretary of State for India in Council .. Respondent. 


Land Acquisition Act (I of 1894), S. 18—Reference umler—urisdiction 
of Civil Court in—Nature of and limits upon—Sections 20 and 21 of Act— 
Effect—“ Matter’’ referred to—Determination or consideration of matter 
other than—Jurisdiction as to. 

The jurisdiction of the Courts under the Land Acquisition Act (I of 
1894) is a special one and is strictly limited by the terms of sections 18, 20 
and 21 thereof. It only arises when a specific objection has been taken to 
the Collector’s award, and it is confined to a consideration of that objec- 
tion. ‘Once, therefore, it is ascertained that the only objection taken is to 
the amount of compensation, that alone is the “matter’’ referred, and the 
Court has no power to determine or consider anything beyond it, as, for 
instance, au objection to the measurement of the land. 


Appeal No. 98 of 1928 against the decree of the High 
Court, Calcutta (Bepin Behary Ghose and Cammiade, JJ.), dated 
the 3rd August, 1926, varying an award made by the Special 


*P.C. Appeal No. 98 of 1928. 6th December, 1929, 
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Land Acquisition Judge on the 7th August, 1924, under the 
Land Acquisition Act (1 of 1894). 
Sir Gerald Hurst, K.C. and Bhugwandin Dube for appellant. 


A, M. Dunne, K.C. and. K. Brown for respondent. 


6th December, 1929. Their Lordships’ judgment was 
delivered by 


Sir GEORGE Lownbes.—tThis appeal arises out of proceed- 
ings under the Land Acquisition Act (I of 1894). Certain lands 
of the appellant were required by Government for a public pur- 
pose. The usual formalities were gone through and awards 
were made by the Collector in 11 cases in which the appellant 
was concerned. At his request references were made to the 
Land Acquisition Judge, 24 Pergunnas, who slightly increased the 
Collector’s awards. Tbe appellant carried the matter to the 
High Court where a further and more substantial increase was 
allowed, and he has now appealed to His Majesty in: Council. 
The appellant’s grounds of appeal to the High Court and his 
objections to the High Court’s decree were voluminous, but only 
one question has been submitted on his behalf to the judgment of 
this Board. ; 

It is contended that the measurements of four of the most 
valuable plots taken up, the compensation for which was fixed 
at Rs. 1,000 per cottah, are incorrect, and that the appellant 
has been denied by-the Courts in India the opportunity of prov- 
ing their correct area. Their Lordships are accordingly invited 
to send the case back for the remeasurement of these plots. 

By section 8 of the Act, after the intended acquisition has 
been notified, the Collector is to cause the land to be marked 
out and measured and a plan to be prepared. It is not disputed 
that this was regularly done and that the statutory notices were 
served on the appellant calling upon him to appear before the 
Collector and to state (ter alia) his objections (if any) to 
the measurements so made. The appellant did not admit the 
Collector’s area, but he tendered no independent measurements 
of his owm and seems to have made no attempt to show that the 
Collector’s measurements were incorrect. Awards were made in 
all the 11 cases on the 10th and 11th March, 1921, and on 
the 14th April following the appellant claimed references to the 
Land Acquisition Court on the ground in each case that the 
award was insufficient, and that it should be referred to the 
Judge “for the determination of the proper compensation.” The 
awards were based on the Collector’s measurements but no 
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question as to ee correctness was raised. The references were 
duly made by the Collector on various dates. between the 18th 
July and the 11th August, 1921. He stated in each case that 
objection was taken “to the valuation of the land only.” The 
cases dragged on for nearly three years, and it was not till April, 
1924, that the appellant raised any objection to the measure- 
ments. He then asked that Government should admit a larger 
area or in the alternative that there should be a fresh measure- 
ment. This was refused by the Judge on the ground that the 
only objection before him was as to the amount of compensation. 
The appellant applied to the High Court for revision of this 
order but without success. The valuation proceedings then went 
on at considerable length before the Land Acquisition Judge, 
and on appeal from him in the High Court, with the result stated 
above. In the High Court the questton of measurement was 
again raised, but the learned Judges, by whom the appeal was 
heard, upheld the previous decision. Their Lordships have now 
to consider whether it was right. : 


The material section of the Act under which the references 
were made to the Court is section 18, which is in the following 
terms:— _ 

‘‘18.— (1) Any person interested who has not accepted the award may, 
by written application to the Collector, require that the matter be referred 
by the Collector for the determination of the Court, whether his- objection 
be to the measurement of the land, the amount of the compensation, the per- 
sosn to whom it is payable, or the apportionment of the compensation 
among the persons interested.’’ 

The section clearly specifies four different grounds of objec- 
tion, viz.: (1) to the measurement of the land; (2) to the amount 
of compensation; (3) to the persons to whom it is payable, and 
(4) to the apportionment. The distinctions between objection 
to area and to amount of compensation are also borne out by 
other sections. of the Act; see sections 9, 11, 19 (d), and 20 (c). 
The appellant’s objection was manifestly only to the amount. of 
compensation and was correctly so described by the Collector in 
making the references.’ l 

By section 20 the function of the Court ion a reference 
being made is “to determine the objection” and only persons 
“interested in the objection” are to be summoned before it, and 
by section 21 the scope of the inquiry is to be “restricted to a con- 
sideration of the interests of the persons affected by the 
objection.” 

Their Lordships have no doubt that the jurisdiction of 
the Courts under this Act is a special one and is strictly limited 
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by the terms of these.sections. It only arises when a specific 
objection has been taken to the Collector’s award, and it is 
confined to a consideration of that objection. Once, therefore, 
it is ascertained that the only objection taken is to the amount 
of compensation, that alone is the “matter” referred, and the 
Court has no power to determine or consider anything beyond 


if. 

For these reasons their Lordships are of opinion that the 
ruling of the Courts in India was right, and that this appeal 
fails, and they will humbly advise His Majesty that it should 
be dismissed. The appellant must bear the costs of the appeal. 

Solicitors for appellant: Clarke, Rawlins & Co. 

Solicitors for respondent: Solicitor, India Office. 

K.J.R. Appeal dismissed. 





PRIVY COUNCIL. 


[On appeal from the Court of the Judicial Commissioner 
of Qudh. | 


PRESENT:—Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR Binop MITTER. 


Raja Mohammad Mumtaz Ali Khan .. Appellant* 
Dhanna Singh, since déceased, and others  .. “Respondents. 


Linutatton—Adverse possession—Under-proprietary right by—Acquisition 
of, by person. not. originally under-proprietor—Assertion. of right in pudi- 
cial proceeding persisted in subsequently for over statutory period—Effect of. 


The respondents claimed to be under-proprietors. In 1893 an attempt 
was made to eject them from the suit holdings, and in those proceedings 
they asserted that their right was that of an under-proprietor. Their 
exact position was, however, then left wholly undetermined. They persist- 
ed in that assertion until the institution of the proceedings out of which 
the appeal to the Privy Council arose, that is, for over the statutory period. 
They completely failed to show that their original right was an under- 
proprietary right. l 

Held, reversing the Courts below, that the respondents had not acquired 
an under-proprietary right by prescription. 

The repeated assertion of under-proprietary rights during the statutory 
period applicable for a Statute of Limitations cannot convert a title which 
was not that of under-proprietary tenant into that of under-proprietary tenant 
merely by lapse of time. Í 


Consolidated appeals No. 51 of 1928, by special leave, from 
five decrees, one, dated the 5th April, 1918, and the other four, 
dated the 9th July, 1918, of the Court of the Judicial Commis- 
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*P.C. Appeal No. 51 of 1928. lst November, 1929. 
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sioner of Oudh, affirming five decrees, dated the 9th February 
and 11th May, 1917, of the District Judge of Gonda, who had 
affirmed five decrees made by the Subordinate Judge of Gonda 
on the 22nd December, 1916 and the 23rd March, 1917. 


De Gruyther, K.C. and Parikh for appellant. 
Dunne, K.C. and Dube for respondents. 


ist November, 1929. Their Lordships’ judgment was deli- 
vered by 


LORD BUCKMASTER.—These are consolidated appeals from 
five decrees of the Court of the Judicial Commissioner of Oudh, 
and their Lordships are of opinion they must be allowed. There 
is no need to examine the history of the litigation, for the question 
in dispute common to all the cases is whether there is any dis- 
tinction between the present facts and those that led to the deci- 
sion in the case of Mohammad Mumtaz Ali Khan v. Mohan 
Singh! and whether there is any reason to question or to modify 
that decision. 


Only a few sentences are necessary in order to show the 
reasons on which their Lordships’ opinion depends. It appears 
that in 1893 an attempt was made to eject the respondents from 
the holdings which form the subject of this dispute, and in those 
proceedings they set up that ejectment was impossible because 
they were under-proprietors. Now the lands being in the Pro- 
vince of Oudh, a person in possession and paying rent is either 
an under-proprietor, an occupancy tenant, a tenant under a spe- 
cial agreement, or a tenant-at-will. The question as to what was 
their exact position in 1893 was then left wholly undetermined, 
but it is quite plain that the respondents asserted that their right 
was thát of an under-proprietor. It appears that they persisted 
in this assertion until proceedings were taken which have led to 
this appeal, in which the decision appealed from is based upon 
this, that the assertion made in 1893 of the right of the respond- 
ents to be under-proprietors, persisted in throughout the period 
of years that has elapsed, has given them by prescription an 
independent title. The judgments of the Subordisate Judge, 
dated the 22nd December, 1916, and the 23rd March, 1917, de- 
clared that, by virtue of the facts stated, the respondents became 
possessed of an indefeasible under-proprietary right created by 
prescription long before in one case, the 21st June, 1911, when 
the respondents therein were ejected, and, in other cases, 1916, 
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when the respondents brought the present suits, and that conse- 
quently the orders sought for must be made. It also appears 
that the finding of fact also involves that originally that was 
not their holding, that they were not in as under-proprietors at 
all, and that they have completely failed to show that that was 
the’r original right. The whole of the judgments appealed 
from are based on the hypothesis that the right that they now 
seek, and which has been granted to them, is a right gained by 
prescription in the circumstances that their Lordships have 
named. 


Now, the decision in Mohammad Mumtaz Ali Khan v. 
Mohan Singh contains this statement, with which their Lord- 
ships agree. It is said there that the Board is “unable to affirm 
as a general proposition of law that a person who is in fact in 
possession of land under a tenancy or occupancy title can, by mere 
assertion in a judicial proceeding and the lapse of six or twelve 
years, without that assertion having been successfully challenged, 
obtain a title as an under-proprietor to the lands.” 


That is precisely the circumstance that has happened here. 
It was in the judicial proceedirg that the assertion of the under- 
propr‘etary rights was made, and from that time to this it may 
have been asserted, but its repeated assertion during the statu- 
tory period applicable for a Statute of Limitations cannot con- 
vert a title which was not that of tinder-proprietary tenant into 
that of under-proprietary tenant merely by lapse of time. 

For these reasons their Lordships are of opinion that the 
appeal must be allowed and the suits dismissed, and they will 
humbly advise His Majesty accordingly. 

The order as to costs will be in accordance with the terms 
on which special leave to appeal was granted—that is, that the 
appellant must pay them as between solicitor and client, and 
the orders for costs made in the Lower Courts will not be 
interfered with. : 


Solicitors for appellant: T. L. Wilson & Co. 
Solicitors for respondents: Watkins & Hunter. 
K.J.R. Appeals allowed. 
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[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT:—Mr. Justice KUMARASWAMI SASTRI, MR. 
JUSTICE: CURGENVEN AND MR. JUSTICE PAKENHAM WALSH. 


Karuthaswami Servai alias Athiappan Servai .. Petittoner* 
(Accused). 

Crinunal Procedure Code (V of 1898), Ss. 117, 256 and 257—Security 
proceedings—Prosecution. witnesses—Recalling of, for cross-exanunation— 


Accused’s right as to—Absolute right under S. 256—Qualified right under 
So 257: 


Held, by the Full Bench, an accused person, who has been called 
upon to give security for good behaviour, has no absolute right to recall 
prosecution witnesses for cross-examination under S. 256 of Criminal Pro- 
cedure Code, but he has a right under S. 257 of the Code. 

Petition under section 439 of the Code of Criminal Proce- 
dure, 1898, praying the High Court td revise the judgment of 
the Court of Session of the Ramnad Division at Madura in 
Criminal Appeal No. 19 of 1928 preferred against the order 
of the Court of the District Magistrate of Ramnad at Madura 
in M.C. No. 45 of 1927. 


Nugent Grant for R. Kesava Avyangar for petitioner. 


N. S. Mani for The Public Prosecutor on behalf of the 
Crown. 


The Court (Waller and Anantakrishna Aiyar, JJ.) made 
the following 


ORDER OF REFERENCE TO A FULL Bencs. Waller, J.— 
Mr. Grant on behalf of the petitioner raises two points of law. 
The first is that the notice served on his client did not con- 
form to the requirements of section 112, Criminal Procedure 
Code. Assuming that it did not, the defect’ séems to me to 
have been cured by the fact that he was supplied with a copy 
of the charge-sheet.. The next raises a more difficult question. 
The petitioner, during the enquiry, asked the Magistrate to re- 
summon some of the witnesses against him for further cross- 
examination, but his request was refused. Mr. Grant argues 
that, by virtue of sub-section (2) of section 117, Criminal Pro- 
cedure Code, the whole of the procedure applicable to a war- 
rant case is applicable to a case of this nature. I have been 
referred to no authority of this Court that bears directly on 
the point. Indeed, in the course of a long experience as a 
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*Cr, Rev. Case No. 941 of 1928. e 22nd October, 1929, 
(Cr. R.P. No. 681 of 1928.) 
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Magistrate, I have never come across a case in which it was 
even suggested to me that the accused in a security enquiry 
had the right now claimed. There are two decisions by other 
High Courts which directly negative it. One is Chittamon. 
Singh v. Emperor? The other is Bija v. Crown? I should be 
prepared to follow these decisions but for certain observa- 
tions that occur in E. Venkatachinnayya v. King-Emperor.* The 
question that-had to be decided was whether the accused in a 
security case was entitled under section 350 (a), Criminal Pro- 
cedure Code, to demand that the witnesses against them should 
be re-summoned and re-heard, when there was a change of 
magistracy. The decision was that, though the sub-section very 
clearly refers to a trial and not an enquiry, they were so en- 
titled. With great respect, it seems to me somewhat difficult 
to reconcile this view with the views expressed in other decisions 
of this Court as to the distinction between a trial and an enquiry. 
That, however, is a question that does not arise here. What is 
material is that two of the Judges, Ayling and Coutts Trotter, JJ. 5 
expressed the opinion that the whole of the procedure governing 
warrant cases was attracted by section 117 (2), Criminal Proce- 
dure Code, to enquiries in security cases of the kind I am now 
considering. The matter is of considerable importance and, in 
view of the obiter dicta in the case in E. Venkatachinnayya v. 
Kimg-Emperor,? I think that the following question should be 
referred to a Full Bench: 


“Is an accused person, who has been called upon to give security 
for good behaviour, entitled to the benefit of section 256, Criminal 
Procedure Code?” 

I may add that—as eee out in Chintamon Singh v. 
Emperor’—the object of section 256 is. to give the accused an 
opportunity of further cross-examination directed expressly to 
the case embodied in the charge, which seems to be superfluous 
where, as in security cases, the precise charges against him are 
known to him before the enquiry begins. 


Anantakrishna Aiyar, J—I agree that the question stated by 
my learned, brother should be referred for the decision of a 
Full Bench. 


Nugent Grant for R. Kesava Atyangar for petitioner. 


N. S. Mati for The Public Prosecutor on behalf of the 
Crown. 


1. 1997) L.L.R.g 35 C. 243. 2. (1926) I.L.R. 8 Lah. 265, 
| (1920) I.L.R, 43 M. 511: 38 M.L.J. 370 (T.B), 
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The Full Bench delivered the following 
OPINION. Kumaraswami Sastri, J—The question refer- 
red to us for decision is— 


‘Is an accused person, who has been called upon to give security 
for good behaviour, entitled to the benefit of section 250, Criminal Procedure 








a person habitually addicted to the commission of 
ioned in clauses (a) to (e) to show cause why he 
e ordered to execute a bond with sureties ner as 


(ee thinks fit. 
Section 112 provides that, where a Magistrate deems it 
necessary to require any person to shdw cause, he shall make 
| order in writing setting forth the substance of the informa- 
| tion received, the amount of the bond to be executed, the term 
A for which it is to be in force, and the number, character and 
“—elass of sureties required. l 
+—— Section 113 says that if the person in respect of whom an 
a order has been made is present in Court, it shall be read over 
to him or explained to him if he so desires. 

Section 114 says that if the person is not present in Court, 
a summons should be issued calling on him to appear. 

Section 115 requires the summons or warrant to be accom- 
panied by a copy of the order made under section 112 and to 
be delivered to the person. 

Then comes section 117, the section which prescribes the 
mode of enquiry. It says that when the person appears in 
Court, the Magistrate shall proceed to enquire into the truth of 
the information upon which action has been taken and take 
further evidence as may appear necessary. 


Clause (2) runs as follows:— 

“Such inquiry shall be made, as nearly as may be practicable where 
the order requires security for keeping the peace, in the manner herein- 
after prescribed for conducting trials and recording evidence*in summons 
cases; and where the order requires security for good behaviour in the 
manner hereinafter prescribed for conducting trials and recording evidence 
in warrant cases, except that no charge need be framed.’’ 


The form prescribed in Schedule V for the summons to be 


issued under section 114 runs as follows:— 
‘Whereas it has been made to appear to me by credible information 
that (then the substance of the information is set out) x ‘i i 
you are hereby required to attend in person (or by a duly authorized agent) 
Á (on a date specified in the form) to show cause why you should not be 
required to enter into a bond, etc.” 
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So that Chapter VIII provides for the procedure to be 
adopted till the enquiry.opens and. section 117 says that where 
the order requires security for good behaviour the enquiry shall 
be made as nearly as practicable in the manner prescribed for 
conducting trials in warrant cases. Turning to the mode pr 
scribed for the trial of warrant cases which is provided f 
Chapter XX1, section 252 provides for the dischar 
accused if no case is made out by the prosecution witn 


Section 254 enacts that if the Magistrate. is of 
there is ground for presuming that the accused hi 
an offence, a charge should be framed. 

Sect.on 255 requires that the charge should be rea 
plained to the accused and that he should be Asked whethet 
pleads guilty or has any defence to make and empowers the ° 
Magistrate to convict tĦe accused if he pleads guilty. 


Under section 256 if the accused refuses to plead, or d 
not plead, or claims to be tried, then he has to state within the 
period mentioned in the section whether he wishes to cross- 
examine any, and, if so, which of the witnesses for the prosecu- 
tion whose evidence has been faken. If he says he does so wish, 
the witnesses named by him shall be recalled, and, after cross- 
examination and re-examination, if any, they shall be dischargéd 
and the evidence of the remaining witnesses for the prosecution 
shall next be. taken, and, after cross-examination and re-exami- 
nation, if any, they also shall be discharged and the accused 
shall then be called upon to ‘¢nter upon his defence and produce 
his evidence. 

Section 257 runs as follows:— 

“(1) If the accused, after he has entered upon his defence, applies 
to the Magistrate to issue any process for compelling the attendance of any 
witness for the purpose of examination or cross-examination, or the pro- 
duction of any document or other thing, the. Magistrate shall issue such 
process unless he considers that such application should be refused on the 
ground that it is made for the purpose of vexation or delay or for de- 
feating the ends of justice. Such ground shall be recorded by him in 
writing: 

Provided that, when the accused has cross-examined, or had the 
opportunity “of cross- examining any witness after the charge is framed, 
the attendance of such witness shall not be compelled under this section, 
unless the Magistrate is satisfied that it is necessary for the purposes of 
justice. 

(2) The Magistrate may, before summoning any witness on such appli- 
calion, require that his reasonable expenses incurred in attending for the 
purposes of the trial be deposited in Court.’’ 

Under sectign 258, the Magistrate has to record the order 
of acquittal if he finds the accused not guilty, and if he is guilty 


to pass sentence according to law. 
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| s oÊ Fels from the provisiors of Chapter VIII that no 
DM Vibe. \1amed but the procedure ¿ill we come to trial is that 
Ta the Magistrate proceeds dr parte urtil it comes to the stage of 
NA sending notice or summons to the person against whom security 
hs. is required. Then under section 112, the Magistrate gives the 

’ 4 substance of the information eee and the particulars as to 
“the bond, and t} a the trial begins. . 

Reading ti provisions of Chapters VIII and XXI it is 
clear that so fft as the person required to give security is con- 
cerned, the trial really commences from the point where notice 
has been given to him to show cause which contains the sub- 
stance of the information and which must be treated as equiva- 
lent to a charge though not the charge itself. In this view 
effect can be given to all the provisions and under section 256 
the cross-examination of the witnesses should take place as if 
witnesses examined for the prosecution are witnesses examined 
after a charge has been framed. Section 257 would apply where 
for any reason he wants to recall and cross-examine the prose- 
cution witnesses, the Magistrate having a discretion to refuse 
an application if he is of opinion that the application is made 
tor the purpose of vexation or delay. 

It has been argued by Mr. Grant that all that section 117, 
clause (2) says is that no charge need be framed and that con- 
sequently if a Magistrate chooses to frame a charge, then there 
will be really two charges, one contained in the notice and the 
other in the charge framed. I find it difficult to see how any 
Magistrate can, having regard to the provisions of Chapter VIII, 
frame any charge such as is contemplated by sectidns 221 to 
223 in Chapter XIX. The words “no charge need he framed’’ 
really mean that the charge shall be dispensed with because 
in the very nature of things it is not possible to frame a charge 
with the particulars enjoined by sections 221 to 223. 

It is also argued that a party cannot know exactly for what 
he is tried until all the witnesses have been examined and it may 
be necessary for him to cross-examine the witnesses and that 
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cation, to state in writing | 
tion is made for the pry “Ye < 
or for defeating the ends of “| N Q 
reason the Magistrate is bound “ate. 2 ; 
there is no reason why if the 1 4%, fe ee 
the Magistrate is still bound to EEN "i On Se 29% 
the observations of Shadi Lal, J., in Al. 26 Ge. “Ke NG 


that if there 1s no hardship to the other Ge i 2p, Oo); 
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The view I take is*amply supported by au, g 


In Chintamon Singh v. Emperor! Rampini aneg 
JJ., observed: 


“No doubt, under section 117 of the Criminal Procedure Cou e en- 
quiry into bad livelihood cases should be made as nearly as may be practi- 
cable in the manner prescribed for conducting trials and recording evi- 
dence in warrant cases. But we do not think that the provisions of section 
256 of the Criminal Procedure Code indicate that the person called upon to 
show cause under section 110 of the Criminal Procedure Code has a right 
io further cross-examine the prosecution witnesses under section 256 of 
the Criminal Procedure Code, inasmuch as the provisions of this section 
relate to cases where a formal charge as required by section 254 has been 
drawn up and the accused has been called upon to meet that charge. In 
cases under section 110 of the Criminal Procedure Code the order of the 
Magistrate under section 112 of the Criminal Procedure Code is equivalent 
to a charge. The object in giving the substance of the information in an 
order under section 112 of the Criminal Procedure Code is that the 


cf, 
i 


. person called upon to show cause may clearly understand the matter that 


he has to meet in his defence, and a Magistrate has no power to go beyond 
the requirements of his order under section 112 of the Criminal Procedure 
Code.” 


"In Bija v. The Crow it was held that a person against 
whom proceedings have been taken under section 110 of the 
Criminal Procedure Code has no right to further cross-examine 
the prosecution witnesses under section 256 of the Code. Sir 
Shadi Lal, C.J., refers with approval to Chintamon Singh v. 
Emperor. 


In Ahmad Bakhsh v. Emperor* Shadi Lal, J., observed: 


“*In security cases the order passed by the Magistrate under section 
112 is equivalent to a charge in a warrant case and the person against whom 
the order is made is fully aware of what is alleged against him. The evi- 
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waits till all 

ed, the accused can, 

Shes to defend, ask for the recall 

es. It seems to me that if the notice 

is equivalent to the charge and if when that 
read to accused he has the option of either executing 

e bond or denying his liability to do so, there is no necessity 

for the Magistrate interrupting proceedings. He cannot again 

issue a notice under section 112 and there is no analogy to a 

magistrate in warrant cases framing a charge when only some 

of the prosecution witnesses are examined and then going on 
with the rest of the prosecution evidence. 

I prefer to follow the view taken in Chintamon Sigh vy. 
Emperor, Ahmad Bakhsh v. Emperor* and Bija v. The Crown? 
and would answer the réference by stating that in security pro- 
ceedings where the other side wants to recall any prosecution 
witness he has no absolute right to do so under section 256 of 
the Criminal Procedure Code but has a right under section 257 
of the Code. 

In this case it appears that the Magistrate rejected the appli- 
cation to re-summon on the ground that section 256 does not give 
the accused that right. He has not applied his mind to the 
question whether it is necessary in the interests of the accused 
that the witnesses should be re-summoned nor does he state 
that he considered the application was one made for the pur- 
pose of delay. Whether this would be a ground for interfer- 
ence is a matter entirely for the Bench to decide. 

Curgenven, J. Curgenyen, J—In deciding whether the right to recall pro- 
secution witnesses for cross-examination, given by section 256 
of the Criminal Procedure Code, can be claimed under section 
117 in security proceedings, it is of assistance to consider why 
the right is given in the trial of a warrant case. Two answers 
are possible:— 

(1) The charge shows the accused, perhaps for the first 
time, precisely what he has to meet. The first cross-examina- 
tion may, therefore, have been conducted in some measure under 
a mistaken impression. 

- (2) Answers elicited from later prosecution witnesses 
necessitate the further questioning of earlier ones. 

If the right had been given on ground No. (2), exercise of it 
would not have been restricted to the stage immediately after 
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dence is thereafter 

opportunity of cross-exanm.. 
conceivable reason why he should be 
examination and why he should thereby p 
sarily. The reason which underlies the rule as 
in warrant cases is entirely absent here, and the princip 
legis, cessat ipsa lex is fully applicable.’’ 


The learned Judge follows the view taken in C/untamon 
v. Emperor’ and dissents from the view taken in Emperor V. 
Lansha.” 


Mr. Grant has referred us to Vetkatachinnayya v. King- 
Emperor? The question there for determination was whether 
section 350 (1), proviso (a) of the Criminal Procedure Code, 
which refers to change of Magistracy during the pendency of a 
trial and the right to have a de novo trial applies to security 
proceedings and the Full Bench held it did. In dealing with the 
question, however, there are observations of Ayling and Coutts 
Trotter, JJ., to the effect that the accused had a right under 
section 256 to recall the prosecution witnesses. These observa- 
tions are iri my opinion obiter dicta as the learned Judges were 
not there dealing with the right.now claimed. 

Reference has also been made to Emperor v. Latsha,’ which 
is a case decided by the Chief Court of Burma and where it was 
held that section 256 of the Criminal Procedure Code is appli- 
cable to proceedings under section 110 by virtue of the provisions 
of section 117, clause (2) of the Code. There is no reference 
to any authorities, and this case is dissented from in the case 
reported in Btja v. The Crown.? 


In Emperor v. Tirlok, Boys, J., after referring to the 
provisions of section 117 and the provision that no charge need 
be framed, observed: 


“The reason for the exception is obvious. What is equivalent to a 
charge has already been framed in the order served upon the accused in 
accordance with section 112.’’ | 


The learned Judge then goes on to deal with sections 254 
and 255 and observes that at any stage of the proceedings 
the Magistrate, if he is prima facte satisfied that these is a case 
against the accused, may interrupt proceedings for the purpose 
of asking the accused whether he pleads guilty or whether he 
has any defence to make and that if he does so and the accused ; 
wishes to defend, then the accused can recall for cross- 
examination witnesses examined up to that stage and 
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charge, since a charge may be framed before the examination 
of the prosecution witnesses is completed. It would have been 
fixed at the close of the prosecution evidence. The fact that 
the stage in the case at which the right must be exercised is the 
stage at which the charge is framed supports the view that 
charge and right are related as cause and effect, and therefore 
no charge no right. There is no such right in proceedings 
where no charge is framed, e.g., summons cases, sessions trials, 
civil suits. 


If the right is allowed in proceedings under section 117 it 
must be on a less qualified basis than in a warrant ease. We 
must hold that it is exercisable in all instances after all the wit- 
nesses for the prosecnfion have been examined. In so holding, 
instead of merely applying warrant procedure “as nearly as 
may be practicable, ? we should be gog beyond it and conced- 
ing a right which it does not confer. We should be creating 
“an inflexible rule in ‘security cases where no such inflexible rule 
exists in warrant cases. 


1 agree with my learned brother Kumaraswami Sastri, J., 
that the words “No charge need be framed” can only mean that 
no occasion can arise for framing a charge; because under sec- 
tion 221 (1) every charge shall state the offence with which the 
accused is charged. In security proceedings the place of charge 
is taken by the “order in writing setting forth the substance of 
the information received” prescribed by section 112. This 
order has to be read over to the person in respect of whom it 
is made, and although the Code does not provide that he should 
plead to it, it resembles a charge in that it must contain a state- 
ment in abstract of the prosecution case. 


In E. Ve®katachinnayya v. King-Emperor® the question 
for decision, so far as we are now concerned, was whether in 
security proceedings for good behaviour the effect of sub-section 
(2) of section 117, Criminal Procedure Code, was to render 
applicable the provisions of Chapter XXI of the Code, dealing 
with warrant cases, and those of Chapter XXV, 4n so far as 
they deal with the mode of taking or recording evidence in stich 
cases, or whether the sub-section attracted the provisions of all 
sections of the Code which are applicable to warrant cases. The 
Full Bench had not to decide which of the provisions of Chap- 
ter KAT should be deemed to be inapplicable, so that any obser- 
vations made upon that question were clearly obiter. I do not 
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‘myself think that Ayling, J., in selecting section 256 as what 


seems to have been a random illustration, meant that in his view 
its provisions had necessarily to be enforced. All that he says 
is that section 350 is as much a matter of procedure as the 
right to have prosecution witnesses recalled and cross-examined 
conferred by section 256. Accordingly there was no ground | 
for disputing the applicability of section 350 merely because it 
occurred elsewhere in the Code. The line of reasoning is not 
vitiated by the circumstance that the provisions of section 256, 
although a matter of procedure and therefore prima facie appli- 
cable, may, on special grounds, be found incompatible with the 
method of conducting a security inquiry. The-observation of 
Coutts Trotter, J., (as he then was), that the whole of the 
procedure in a warrant case must be adopted, was clearly no 
more than a generalisation. ; 

1 agree with the answer to the reference proposed by a 
learned brother. 


Pakenham Walsh, J—I agree that the order calling on a 
person to show cause why he should not execute a bond to be 
of good behaviour is “equivaltnt to a charge” and there is 
ample authority for this position. It is impossible to frame a 
regular charge for several reasons. In the first place it is doubt- 
ful whether a person called on to show cause in such a case is 
an “accused.’’ 

In Jhoja Singh v. Quee"-Empress* it was held that he was, 
but in Hopcroft v. Emperor? more cautious language is used 
that “he stands in the position of an accused person” and finally 
in Binode Beltari Nath-v. Emperor’ it was held that he was not 
an accused person so that J oja Singh v. Queen-Empress™ must 
be held to have been overruled. Queer-Empress v. Mona 
Puna does not deal with a case of security for good behav‘our. 
No doubt Queen-Empress v. Mutasaddi Lal remains and 
Coutts Trotter, J., in E. Venkatachitnayya v. King-Emperor® 
secms to incline to the same view. 

Secondly, it is doubtful if there is any “offence”. In 
E. Venkatachinnayya v. Kitg-Emperor® Ayling, J., remarked 
on p. 523 that no “offence’’ is involved in an enquiry under 
Chapter VIII of the Code, and Coutts Trotter, J. (as he then 
was) says, “if he cannot be said to be ‘charged’ with an 
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offence it is at least sought to be proved against him that he 
is a person with criminal or undesirable propensities”. I agree 
with my learned brothers in interpreting the words “No charge 
need be framed” as meaning that no occasion can arise for 
framing a charge. If the order under section 112, Criminal 
Procedure Code, which is equivalent to a charge is not a charge 
there is no stage at which or process by which it can become any- 
thing more. Neither evidence in support of it nor the Court’s 
opinion that it is prima facie proved by the evidence tendered 
can enable anything else to be framed than an order under the 
terms of section 112 and the Code does not contemplate two 
identical charges in the same case. 

1 agree with my learned brother Curgenven, J., in his classi- 
fication of the two reasons why a right to recall and cross-exa- 
mine prosecution witnesses is given in a warrant case and I 
would say that sections 256 and 257 seem to me to deal respect- 
ively with those two rights. The right to cross-examine when 
the person first knows exactly what the charge against him is, is 
absolute and is dealt with under section 256. It extends not 
to all the prosecution witnesses*but only to those examined be- 
fore the charge is framed and the Court may frame a charge 
at any stage. It does not mean as we should have to hold that 
it means if we accepted Mr. Grant’s argument, a right to recall 
and cross-examine all the prosecution witnesses. 

The right to recall and cross-examine earlier witnesses 
“owing to what may be said by later ones is qualified and is 
dealt with by section 257. As the “equivalent to a charge” is 
framed under Chapter VIII before any of the prosecution wit- 
nesses are examined the absolute right of re-call cannot arise 
for the first purpose, but the qualified right for the second pur- 
pose does exist. It may be noted that Chapter VIII seems to 
be somewhat defective as it does not expressly provide for an 
examination of witnesses called for the defence and the only 
form of summons given in the Appendix, Schedule V, is with 
regard to giving security for keeping the peace. 

The balance of authority is certainly against a’ right of re- 
call and cross-examination of the prosecution witnesses under 
section 256 (1). The remarks relied on in E, Venbkatachin- 
nayya v. King-Emperor® are obiter. Although the reference to 
us does not mention section 257 I agree that we should atiswer 
the question in the manner proposed by my learned brothers. 


UALS.V. | Reference answered. 
3. (1920) I.L.R. 43 M. 511: 38 M.L.J. 370 (Bz). | 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT — MR, JUSTICE WALLACE. 


Mothey Krishnayya ae Appellant* (Deft. ) 
U. 
Mohamad Galeb Saheb .. Respondent (PI) qe 


Indian Evidence Act (I of 1872), S. 92, Proviso (2)—Oral evidence to > 
y. prove a variation in the amount of consideration—Admissibility—Sale-deed— à 
Mohamad Oral evidence to prove that the consideration. is that stated in the deed plus 
Galeb Saheb. an undertaking to discharge a mortgage—Admissibility. 


Krishnayya 


It- is not open to a party to a document to prove; by oral evidence, a 
variation in the amount of consideration, for the document, though it is 
open to him to prove want of consideration or failure of consideration or a 
difference in kind of consideration. 


Adityam Aiyar v. Ramakrishna Aiyar, (1913) I.L.R. 38 M. 514: 25 
M.L.J. 602 relied on. - 


Ramaswami Chettiar v. Lodd Govinddoss Krishnadoss, (1925) 49 M.L.J. 
414 explained and distinguished. 


A vendor cannot adduce oral evidence to prove that the consideration 
for the salè was that stated in the sale-deed plus an undertaking by the 
vendee to discharge an existing mortgage on the property. 

Second Appeal against the decree of the District, Court of 
West Godavari at Ellore in Appeal Suit No. 111 of 1926 (A.S. 
No. 228 of 1924, Sub-Court, Elore), preferred against the de- 
cree of the Court of. the Additional District Munsif of Ellore 
in Original Suit No. 181 of 1924 (O.S. No. 664 of 1923, 
Principal District Munsif’s Court, Ellore). Ei 


P. Somasundaram for appellant. 


G. Lakshmana for respondent. 
The Court delivered the following 


JuDGMENT.—The facts necessary for disposal of this appeal 
are: the plaintiff had to pay off the mortgage amount due on a 
mortgage over property sold to him by the defendant under a 
document of sale, Ex. A, dated 19th June, 1918. That contains 
a statement that | 


‘Gf in respect of this any dispute arises from any quarter, I shall, at my 
own expense, set the same at rest and see that the sale is given effect to 
without any obstruction whatever.. In respect of the said property -I have 
not created as yet any right or interest in favour of any.” 

The defendant himself had obtained the property in a Court 
sale in execution of a money decree against a judgment-debtor 
Ibrahim Sahib who had previously mortgaged the property. - It 
was this mortgage that the plaintiff had to pay off when it had 
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ripened into a decree and the decree had been followed by exe- 
cution proceedings.. In order to preserve the property for him- 
self the plaintiff discharged it. He has sued to recover from 
the defendant the amount of the loss and damage sustained by 
yim in consequence. The defence was that the plaintiff was 
at the time of the sale fully aware of the mortgage and had 
orally agreed to pay it off and that he obtained the property 
cheaply in consequence. The defendant sought to give evidence 
of that oral agreement, but both the Lower Courts have held that 
in view of the wording in Exhibit A such evidence would be in 
contravention of section 92 of the Indian Evidence Act. They 
refused to admit it and decreed the plaintiffs suit. The de- 
fendant appeals and the point argued is this question of admis- 
sibility of the evidence of the case put forward by the defence. 


The consideration named in Exhibit A is Rs. 280. “I have 
sold,” the document says, “to you for Rs. 280 the immoveable 
property, etc.” The defendant urges in effect that the considera- 
tion was something more than Rs, 280, that it was Rs. 280 plus an 
undertaking to discharge the existing mortgage on the property. 
Section 92 forbids the admission of evidence for the purpose of 
contradicting, varying, adding to, or subtracting from, the terms 
of the document as expr essed by the written disposition of the 
property, except as allowed under various provises, only one of 
which is relevant in this case, proviso No. Z:— 


“The existence -of any separate gral agreement as to any matter on 


which a document is silent, and which is not inconsistent ‘with its: terms, |: 


may be proved.’’ 


The interpretation which this section has received at the 
hands of various Courts is varied, and it is well to see how it has 
been interpreted, especially by the Privy Council: In Sha Lal 
Chand v. Indarjit* the Privy Council laid down that section 92 
is no bar to the evidence showing that a recital in a sale deed that 
the consideration had been paid was false. That ruling, it must 
be clearly pointed out, does not touch on the question of the 
amot of consideration, but only on the question whether the 
consideration, whatever its amount, had or had not been paid. 
It was held that the recital of payment was not a term of the 
contract, so that section 92 did not apply to that recital. It 
appears to me also that the Judicial Committee took for granted 
here that the amount of consideration is a term of the contract. 
They say “the contract was to sell for Rs.- 30,000 which was 
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crroneously stated to have been paid”. The other Privy Coun- 
cil case cited is Hamf-un-tissa v. Fais-un-nissa, a very short 
judgment differing from the High Court of Allahabad in its 
judgment reported at Fais-un-nissa v. Ham™f-un-nissa? itself rely- 
ing on the Privy Council case in Balkishen Das v. W. F. Legge 
In Hanif-un-nissa v. Faiz-un-nissa? it was held that it is open to a 
party to what was nominally a sale deed for consideration to 
show that no consideration did pass, and that what was nominal 
sale was a real gift. The scope of that Privy Council judgment 
has been considered by this Court in several later cases, as the 
judgment therein is so short that it may be imperfectly under- 
stood and even misused. . See Nara Reddiar v. Doraisami Reddi, 
Ramaswami Chettiar v. Lodd Govinddoss Krishnadoss* 
and Putti Sesha Atyar v. Kauppachar.” (In the last 
case the headnote about consideration not being a term 


of the contract is a misquotation of what the learned 


Judge has said in his judgment.)° The net result of 
that discussion of the Privy Council case is that it is open to a 
party to prove want of consideration or failure of consideration 
or a difference in kind of consideration but it is not open to him 
to prove a variation in the amount of consideration. As to 
evidence being admissible to show a difference in kind of con- 
sideration I own to some doubt, as such evidence appears to me 
to be an attempt to vary the term in the document as to considera- 
tion. The difference in kind, I take it, must be absolute; that 
is, the consideration mentioned must be wholly false; a mere 
omission to mention some portion of the consideration will not 
come within the proviso, since such an omission is clearly a varia- 
tion in the terms of the contract. ‘Recitals then as‘ to the kind 
of consideration or as to the actual payment of consideration may 
be shown to be false. Recitals as to the amount of consideration 
cannot so be shown to be false, sirice the amount of consideration 
is clearly a term of the contract. It is therefore not open to 
parties to the document to give evidence that the amount of con- 
s'deration agreed upon was more or was less than what is stated 
in the docurgent. For this proposition the cases in Adityam Atyar 
v. Ramakrishna Aiyar’ and Annada Charan Sil v. Hargobinda 
Sil’ are authorities. The appellant points out in connection with 
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Adityam Aiyar v. Ramakrishna Aiyar® that it has been doubted 
by a Bench of this Court in Ramaswami Chettiar v. Lodd 
Govinddoss Krishnadoss® whih takes the Privy Council case 
in Hanif-uwn-nissa v. Faiz-un-nissa? as more or less dissenting 
from Adityam Aiyar v. Ramakrishna Aiyar. But with res- 
pect I do not think that the correctness of Adityam Atyar v. 
Ramakrishna Adyar’ is affected by Hanif-wn-nissa v. Fatg-un- 
nissa,” since the latter is not a case relating to a variation 
of the amount of consideration. In Ramaswami Chettiar v. 
Lodd Govinddoss Krishnadoss’s* case, on which appellant 
relies, there was a recital in the document that Rs. 89,000 out 
of a total consideration of Rs. 2,89,000 had been paid in advance. 
The plaintiff averred, and was allowed to adduce evidence to 
prove, that only Rs. 60,000 was paid, that is, to show that the 
recital as to payment was incorrect. The defendant was also 
allowed to give evidence to. show that it was agreed that 
Rs. 89,000 should be the figure shown as paid although only 
Rs. 60,000 was in fact paid, it being agreed at the time of sale 
that the total figure of consideration should be shown as 
Rs. 2,89,000 instead of the true figure of Rs. 2,60,000. That, I 
adri, seems to go very near to ruling that the defendant could 
adduce evidence that the total amount of consideration was not 
the figure given in the contract. But the judgment states very 
clearly that he was allowed to adduce this evidence only for the 
purpose of rebutting plaintiff’s case, that the recital as to pay- 
ment of consideration in the document was not correct, and not 
for the purpose of enabling the Court to decide what was the 
actual amount of consideration. That is, the learned Judges 
really laid down that the defendant could show that the figure of 
Rs. 2,89,000 was really the figure contracted for, so that the 
defendant was not really attempting to give evidence in variation 
of the contract but was really maintaining the correctness of the 
terms of the contract. The ruling in Kailash Chandra Neogi v. 
Harish Chandra Biswas’ is on the same lines and- goes no 
further. In Gondu Ramasubbu Aiyar v. Muthiah Kone™ Mr. 
Justice Devadoss decided that the recital in a sale deetl that there 
is no encumbrance on the property is not a term of the contract 
and therefore evidence can be given to show that the vendee 
knew of such encumbrance. The appellant relies on this case but 
it does not really y help; it is not evidence of encumbrance which 
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is here shut out, but evidence that the consideration included 
the discharge of the encumbrance. 


Although I am constrained to the view that some of the 
cases quoted above enlarge too much the opportunities of avoid- 
ing section 92, I think it is clear on the authorities that a party 
to a document of sale of immoveable property admitted to be a 
sale, that is, a transfer of immoveable property for a stated 
consideration cannot be permitted to adduce evidence to plead 
that the consideration was more in amount than is stated in the 
document. That proposition may be reinforced by emphasising 
what has been pointed out in Annada Charan Sil v. Hargobinda 
Sil? that if it were not obligatory on parties to state the full 
amount of the consideration in their deeds of sale, a door would 
be.opened for fraud upon the stamp revenue. In my view there- 
fore it was not open to the defendant to plead that the considera- 
tion for the sale. was more than the Rs. 280 recited in the sale 
deed and in that view the Lower Appellate Court’s decision 
appears to me correct. 

There was some discussion as to whether the defendant 
could prove that the agreement to discharge the mortgage was - 
prior to the contract of sale and was therefore an independent 
transaction, but I do-not think the point can really be taken. It 
is not asserted that there was any consideration for the plaintiff 
discharging the mortgage debt except his purchase under the 
sale deed, so that the separation of the two transactions is not 
a separation in fact. The written statement clearly implies, as 
the Lower Courts have held, that the discharge of the mortgage 
was regarded as part-consideration for the sale. 


No other points have been argued before me. I find there- 
fore there is no error of law in the Lower Appellate Court’s 
decision and I dismiss the appeal with costs. ` 


N.S. Appeal dismissed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. | 


PRESENT:—-VISCOUNT DUNEDIN, Lorn DARLING, LORD 
TOMLIN AND SIR GEORGE LOWNDES. 


Muddana Virayya re Appellant* 


v. 
Muddana Adenna, since deceased, and others .. Respondents. 


Limitation Act (IX of 1908), Art. 89—Applicability—Hindu joint 
family—Manager—Family outstandings collected and misappropriat- 
ed by—Claim by junior member m respect of—Limitation—Plea 
in appeal of—When not open—Hindu Law—Adoption—Proof of— 
Evidence—IVill of adoptive father reciting adoption—Value of—Parti- 
tion—Division in status—Date of—Discrepancy between wiinesses as 
to—If fatal to case of such division—List of property prepared 
at division—Non-production of, before Tahsildar by adopted son of deceased 
party to division in mutation proceedings—lf *militates against case of divi- 
sion—Witnesses—Credibility of—Opinion of Trial Judge as to—Interference 
in appeal with—Judgment prior—Opinion obiter in—Use of, in subsequent 
case—Propriety. 

Plaintiff was a junior member of a joint Hindu family. Alleging that 
there had been a division of status between the members of the family, 
and a partition between them of certain immovable property, plaintiff sued 
for partition and allotment to him of his share of the suit property. He 
further made a claim against the manager of the joint property in respect 
of certain family outstandings alleged to have been collected and mis- 
appropriated by the latter. 

Held, that the Article of the Limitation Act applicable to the claim in 
respect of the family outstandings was Article 89, and that, no demand from 
which under that Article time would run having been proved at the trial, 
the claim was not barred. l 

A plea of limitation was mentioned by the defendant in his written 
statement and in his grounds of appeal to the High Court, but before the 
Trial Judge no issue was directed to bear upon the question, nor did the 
point appear to have been taken at the Bar during the trial. 


Held, that the point was not open on appeal to the High Court. 


On an issue as to whether appellant had been adopted by R shortly 
before his death, the High Court reversed the finding of the Trial Judge in 
favour of the adoption. The Privy Council reversed the High Court 
and restored the Trial Judge, observing that the High Court had not given 
due weight to the matters enumerated in the judgment of the Privy 
Council. 

On issues of fact as to division in status, adoption, andewill, keld that 
the High Court erred in taking into consideration the opinion which had 
been expressed obiter by the Trial Judge in an earlier suit between the parties. 


Discrepancy between witnesses as to dates is not unnatural in a case 
in which the question is as to the date at which an alleged division in status 
took place, and so far from being necessarily a badge of fraud, may even 
be some indication of bona fides. 


l A list of property alleged to have been made at the time of a division 
in status between the members of a joint Hindu family is not a relevant 
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document before the Tahsildar in proceedings before him in connection with 


the entry of the name of an adopted son of one of the parties to the divi- 
sion who had died in the interval in the Revenue records in substitution 
for the deceased’s name and the non-production of the list before the 
Tahsildar on that occasion does not militate against the case of the said 
division in status. 


Held, that the materials before the High Court did not render it per- 
missible for that Court to reject the evidence of witnesses whom the Trial 
Judge had seen and believed. 

Held, that the will of a deceased Hindu, which recited (a) a prior divi- 
sion in status between himself and his brothers, and (b) the adoption of 
the appellant by the deceased, being genuine, was cogent evidence of “the 
division in status and of the adoption of the appellant. 

Appeal No. 36 of 1927 against a judgment and decree of 
the High Court, Madras (Ramesam and Reilly, JJ.), dated the 
18th November, 1924, modifying a judgment and decree, dated 
the 19th January, 1922, of the Additional Subordinate Judge 


of Guntur. 


The material facts of the case, for purposes of the present 
report, are stated sufficiently fully in the judgment of their 
Lordships and in that of the learned Judges of the High Court, 
reported in 91 Indian Cases 202. 


The main questions for consideration in the appeal to His 
Majesty in Council related to the adoption of the appellant 
by his uncle, Ramanna, and to the will of the latter, dated the 
25th October, 1908. The Trial Judge held that the adoption as 
well as the will were proved, but the High Court on appeal came 
to a different conclusion. 


With regard to the family outstandings, the High Court 
held that, in view of the Full Bench decision in Yerukola v. 
Yerukola,* the claim was statute-barred, having been brought 
more than three years from a “demand and refusal”. 

Narasimham for appellant. 

C. Sydney Smith for respondents. 

12th November, 1929. Their Lordships’ judgment was 
delivered by 

Lorp Tomuiin.—This is an appeal against a decree, dated 
the 18th November, 1924, of the High Court of Judicature at 
Madras, modifying a decree, dated the 19th January, 1922, and 
made by the Additional Subordinate Judge of Guntur on the 
trial of the suit. 

The questions in the suit relate to the affairs of a joint Hindu 
fam‘ly belonging to the Kamma sect of the Sudra caste and 
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resident and holding lands in the Narasaraopet Taluq of the 
Guntur District. 


The family consisted of four brothers. The eldest brother 
had long before the material events separated himself from the 
family, and is therefore out of the case. 


The second brother, Ramanna, whose death led to the liti- 
gation, had an only son, Naganna, who predeceased him in 
April, 1908, childless, but leaving a widow. 


The third brother, Subbanna, the plaintiff in the suit and 
since deceased, had two sons, one of whom died in 1914, and 
the other of whom, named Virayya, is the present appellant. 


The fourth brother, Adenna, had three sons, of whom the 
second was named Narasayya. Adenna and his. three sons are 
the- respondents on this appeal. ° 


Ramanna died on the 27th October, 1908, leaving no 
natural son him surviving. 


The present suit was launched on the 17th August, 1920, in 
the Court of the Additional Subordinate Judge of Guntur, by 
the third brother, Subbanna, the father of the appellant, against 
all the other. members of the joint family, including the appel- 
lant and the widows of Ramanna and Naganna. 


In his plaint Subbanna alleged that there had been a division 
of status between the three brothers in 1908, after the death of 
Naganna, and a partition between them of certain immovable 
property. He further alleged that Ramanna, shortly before his 
death, had adopted the appellant and had subsequently made a 
will, dated the 25th October, 1908, in which he referred to and 
recognised (@) the division in status which had taken place 
between himself and his brothers; (b) the partial division of this 
joint property, and (c) the adoption of the appellant, and by 
which also he gave directions for the appellant to receive the 
testator’s one-third share of the undivided family property and 
imposed upon him certain obligations in respect of the proper 
maintenance of the testator’s widow, daughter-in-law and 
daughter. 


Upon the basis of these allegations of fact Subbanna claim- 
ed that he was entitled to one-third share of the undivided 
family property or, alternatively, if the adoption was not estab- 
lished, to one-half share of such property. He further made 
a claim against his brother Adenna as manager of the joint 
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property in respect of certain family outstandings alleged to have 
been collected and misappropriated by the latter. 

Adenna and his sons denied the division in status, the 
adoption of the appellant, and the genuineness of the will, and 
claimed that they were entitled to one-half of the family pro- 
perty, the other half falling to Subbanna and the appellant. 
Adenna further alleged that he had collected and applied for 
family purposes the family outstandings. 

The appellant and the other defendants all relied upon the 
alleged division in status, adoption and will, and in effect 
supported the case of Subbanna, the plaintiff in the suit. 

Before setting out the subsequent history of this litigation, 
it is necessary to state that Adenna had in 1910, in the name of 
his son Narasayya, then a minor, launched a suit for a partition 
of the family property on the footing that his son Narasayya 
had been adopted by Ramanna. 

“This earlier suit was dismissed by the Trial Court on the 
ground that there had not been any adoption of Narasayya, and 
ine judgment was affirmed on appeal. 

In his judgment in the earlier suit, the Trial Judge, in addi- 
tion to determining the matter before him, had expressed the 
opinion that there had been no division in status between. Ram- 
anna and his brothers, that the present appellant had not been 
adopted by Ramanna, and that the alleged will of Ramanna 
was not a true will. On appeal, however, the ‘appeal Judge held 
that these were matters with which the Trial Judge was not 
concerned iithat suit. gr 

The history of the present suit may now be resuméd. 

Issues were in due course framed, directed to determine 
(inter alia) whether there had been a division in status between 
the three brothers, whether the appellant had been adopted by 
Ramanna, and whether the alleged will was genuine. 

At the trial the depositions of the witnesses called in the 
earlier suit were by consent admitted in evidence. In addition 
to the evidence afforded by the depositions, the case of Sub- 
banna and the appellant was supported by the oral evidence of 
certain witnesses who spoke only to matters of the account, 
and also by that of four witnesses who had given evidence in 
the previous suit, and who spoke to the main issues. These 
four witnesses were (1) the. Village Munsif, one of the thirteen 
Witnesses to the will, (2) one Dodda Sthbanna, another wit- 
ness to the will,°(3) Ramanna’s daughter-in-law, and (4) the 
appellant. 


~ 
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For Adenna and his sons no oral evidence was given 
except that of Adenna himself. The Trial Judge delivered his 
judgment on the 19th January, 1922. ln that judgment he 
examined the evidence in detail and found that there had been 
a division in status between Ramanna and his brothers, that 
the appellant had been adopted by Ramanna 15 days before his 
death, and that the will was genuine. He further found that 
Adenna had not applied the proceeds of family outstandings for 
joint family purposes. The learned Trial Judge gave_appro- 
priate relief upon the footing of these findings of fact. 


Adenna and his sons other than Narasayya -preferred an 
appeal to the High Court of Judicature at Madras’ against the 
decision of the Trial Judge. 

During the pendency of the appeal the’ aait Subbanna 
died, and his son, the appellant, who*was already on the re- 
cord in his personal capacity, was ordered also to represent the 
estate of the deceased plaintiff. l 

The appeal was heard on the 23rd September, 1924, by 
Ramesam and Reilly, JJ. Both Judges held that neither the 
division in status, nor the adoption of the appellant, nor the 
genuineness of the will, had been established. They further 
held that, though Adenna had failed to prove that the family. 
outstandings had been applied for family purposes, the claim 
against him in respect thereof was. statute barred.. The High 
Court accordingly modified the decree of the Trial Judge so as 
to give relief appropriate to their findings in fact and law. 


The appellant having obtained the ey leave, appealed 
to His Majesty in Conal 

Their Lordships, after examination oi the evidence, with 
the assistance of counsel on both sides, are satisfied that the 
High Court was not justified in reversing any of the findings 
of tact of the Trial Judge in relation to the division in status, 
the adoption, and the will. 

In their Lordships’? view, there are relevant matters to 
which the Judges of the High Court omitted to attach weight 
or sufficient weight, and there are other matters taken by the 
Judges into consideration which ought not to have been re- 
garded, or to which weight ought not to have been attached. 

On the one hand, sufficient weight was not, in their Lord- 
ships’ opinion, given to any of the following matters:— 

(1) That the Trial Judge had seen in tht box some of the 
witnesses, including the appellant and two of the persons who 
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witnessed the will, and had stated in his judgment that the wit- 
nesses to the will had given their evidence in an unambiguous 


manner and there was nothing to justify him in rejecting their 
evidence as false, 


(2) That the support given to the appellant’s case by 
Ramanna’s widow was against her own interest. 


(3) That both sides admitted that Ramanna desired to 
adopt a son. 


(4) That the story that Ramanna had adopted Narasayya, . 
the son of Adenna, had been already found to be a false story 
concocted by Adenna. 


(5) That the appellant in the box stated that he had per- 
formed the funeral ceremonies of Ramanna and was not cross- 
exam'ned to the matter, and that this evidence could not be dis- 
placed by the statement of Adenna that he had performed the 
ceremonies on behalf of his son Narasayya, the story of whose 
adoption was a fiction. 


(6) That at the earliest possible moment, namely, on the 
termination of the funeral ceremonies, the facts as alleged by 
the appellant were communicated to and recorded by the village 
officers and the necessary steps were taken to secure the entry 
in the Revenue records in substitution for Ramanna’s name, of 
the name of the appellant as the adopted son of Ramanna. 


On the other hand, their Lordships think that the Judges of 
the High Court were wrong in taking into consideration as they 
did the opinion which had been expressed obiter by the Trial 
Judge in the earlier suit. | 

Further, their Lordships are of opinion that the learned 
Judges in the High Court have been unduly influenced. by (1) 
discrepancies in the evidence of the appellant’s witnesses as to 
the date at which the division in status took place; (2) the non- 


production before the Tahsildar in connection with the entry 


of the appellant’s name in the Revenue records of the Exhibit 
XXXIII, being a list of property alleged to have been made at 
the timé of the division in status, and (3) the fact that some of 
the witnésses had been witnesses or otherwise concerned with 
the prosecution in a murder:charge which at some date prior 
to the transactions under consideration had been brought against 
Adenna and had failed. 


In their Lordships’ view, discrepancy between witnesses as 
to dates is not in such a case as the present unnatural, and so 
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far from being necessarily a badge of fraud, may even be some 
indication of bona fides. 


Exhibit XXXIII was not a relevant document before the 
Tahsildar and its non-production seems to their Lordships to 
have no significance. 


The inference which the Judges.of the High Court appear 
to have drawn from the somewhat slender material as to the 
connection of some of the witnesses with the murder charge 
was that, in order to injure Adenna, the appellant and his 
friends in the family and all the thirteen witnesses to the will 
(who included the Village Munsif) entered into a conspiracy to 
concoct a false story of the division in status and of the adop- 
tion of the appellant, and to forge at some time after Ramanna’s 
death a false will. It is to be observéd that, with the exception 
of a few questions directed to showing that witnesses had some 
part, voluntary or involuntary, in the murder charge proceed- 
X not a word was put to any witness in cross-examination 

o support the story of such a conspiracy. The material avail- 
able does not, in their Lordships’ judgment, justify the inference 
which has been drawn or render it permissible to reject the 
evidence of witnesses whom the Trial Judge has seen and 
believed. ; 


In their Lordships’ judgment, the will was a genuine will, 
and, being genuine, is cogent evidence of the division in status 
and of the adoption of the appellant. 


With regard to the family outstandings, their Lordships 


“are unable to agree with the conclusion of the High Court. 


It is true that the Limitation Act was mentioned in 
Adenna’s written statement and in his grounds of appeal, but 
before the Trial Judge no issue was directed to bear upon the 
question, nor does the point appear to have been taken at the 
Bar during the trial. In these circumstances their Lordships do 
not think the point was open on appeal. If, however, it was 
open, their Lordships are of opinion that the Article of the 
Limitation Act applicable is Article 89. No demand from 
which under that Article time would run was proved at the trial, 
and in their Lordships view the defence of the statute fails. 


In the result, therefore, the appeal must be allowed. “The 
decree of the High Court should be discharged and that of the 
Court of first instance restored, but with thé modification (to 
which the appellant assents) that interest on the sums for which 
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Adenna is accountable shall be at the rate of 6 per cent. per 


annum only. 


‘The appellant should have the costs of the appeal to the 
High Court. 


Their lied will humbly advise His Majesty accord- 
ingly, 

‘The appellant will have his costs of We appeal to His 
Majesty in Council. 


Solicitors for appellant: 


Solicitors for respondents: 
hard, 


K.J.R. Appeal allowed.. 


[Note.—With regard to their Lordships’ dictum that the point of limita- 
tion was not open on appeal, it may be remarked that, as a general rule, a point 
of limitation may be taken for the first time in appeal, though that question 
was never raised in the Lower Courts, and in such cases the Appellate 
Court generally considers and gives effect to the plea of limitation if the 
facts admitted or proved on the record enable it to do so, and no new 
question of fact has to be enquired into for that purpose—K.J.R.] 


Douglas, Grant and Dold. 
Chapman, Walker and Shep- 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort 
William in Bengal. ] 


PRESENT :——-Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, SIR GEORGE LOWNDES AND Sir BINop MITTER. 


Nawab Khajeh Habibullah Saheb Appellant* 
v. 

Raja Janaki Nath Roy and ae Respondents, 

Muhammadan Law—Wakf—Invalidity of—Rights based on—Relin- 


quishment of, by contract for valuable consideration—Claim subsequent in- 
consistent with contract and based on invalidity of Wakf—Maintainabihty 
—Estoppel—Practice—Relief—Larger right—Claim -unfounded for—Lesser 
right to which party entitled—Grant of, though not prayed for. 

In 1846 and 1868 Wakfs were created by the members of a Mahome- 
dan family for the benefit first of the grantors themselves, ‘‘and then our 
descendants aad’ children, generation after generation, then our relatives, 
and then the poor and destitute’’: In 1880 proceedings were taken by a 
number of people interested in the allowances made by virtue of the Wakfs, 
claiming that the Wakfs were bad. Those proceedings were compromised 
by an agreement, dated 26th August, 1881, which declared that the Wakfs in 
questign were valid and binding deeds, and that, save as provided by it, the 
parties to it had no claim to or interest in any of the properties in the 
rossession of the Mutwallis “under the Wakfs. “As a consideration for 
that arrangement on, their part, an agreement was made providing for 


LLL 


*P_C, ‘Appeal No: 86 of 1928. ' 4th November, 1929. 
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the payment by the Mutwallis to each individual of a certain fixed allow- 
ance out of the income of the Wakf property, thus substituting rights 
under a definite bargain for discretionary rights under the Wakfs. 


In a suit subsequently brought by persons, who claimed through the 
original grantors, for possession of the Wakf properties on the ground 
that the Wakfs were void and that the properties reverted back to the 
grantors, through whom they claimed, held, following Khajeh Solehman 
Quadir v. Salimullah. Bahadur, (1922) L. R. 49 I. A. 153: I.L.R. 49 C. 
820: 43 M.L.J. 385 (P.C.), that the agreement of 1881 was a bar to the 
enforcement of any such right. 


The agreements of 1881 were contracts for valuable consideration. 
Those contracts were contracts that the parties through whom the plaintiffs 
in these proceedings claim, relinquished all rights that would arise to them 
if the Wakfs were declared for any reason to be invalid, and in the place 
of such rights they obtained the benefit of an annuity fixed in a certain 
manner and secured by an agreement. The foundation of the judgment of 
this Board in Khajeh Solehman Quadir v. Salimullah Bahadur, (1922) L.R. 
49 I.A. 153: L.L.R. 49 C. 820: 43 M.L.J. 385 (P.C.), does not in the least 
depend upon the consideration of whether the plaintiff who took those pro- 
ceedings had rights as claiming through on@ of the original grantors of 
the ‘Wakf, or whether he was a person, as in fact he was, who, though 
outside the class of original grantors, was none the less entitled to the 
benefit of the moneys which the Wakf provided. 


Held further, that the plaintiffs were entitled to the benefit of a charge 
in respect of the annuity provided by the agreement of 1861, though they 
had not prayed for it in their plaint. , ; 


The right to the charge is a lesser right and the plaintiffs ought not 
to be excluded therefrom merely because they have asked for the larger 
right. 


Consolidated appeals No. 86 of 1928 against decrees of 
the High Court, Calcutta (B.B. Ghose and Panton, JJ.), dated 
the 30th November, 1926, which modified two decrees of the 
Subordinate Judge of Dacca, dated the 12th September, 1924. 


The Subordinate Judge as well as the High Court held that 
the judgment of the Judicial Committee of the Privy Council, 
delivered on the 2nd March, 1922, in the case of Khajeh Soleh- 
man Quadir v. Salimullah Bahadur? had decided the rights of 
the parties to the present appeals. 


The material facts of the case are stated sufficiently fully 
in the judgment of the High Court, reported in 100 Indian 
Cases 413, where the relevant terms of the agreement of com- 
promise, dated the 26th August, 1881, are set out. . 

The main question for determination on the present 
appeals to the Privy Council was whether the decision of the 
Board in Khajeh Solehman Quadir v. Salimullah Bahadur? was 
applicable to the special facts of the present case. 

De Gruyther, KC. and Dube for appellant. 

Dume, K.C. and McNair for respondents. 
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4th November, 1929. Their Lordships’ judgment was 
delivered by 


Loro BuckmasTer.—These are two appeals, an original 
and a cross-appeal against decrees of the High Court of Judica- 
ture at Fort William in Bengal, which modified decrees of the 
Subordinate Judge of Dacca. 


They arise in the following way: On the 8th May, 1846, a 
large number of people purported to make their property the 
subject of a Wakf, and for that purpose they declared that the 
first Mutwalli should be one Abdul Gunny, and that the purpose 
of the Wakf was that the proceeds of the land should be en- 
joyed first by the grantors themselves, “and then our descendants 
and children, generation after generation, then our relatives, and 
then the poor and destitute. is 


On the 11th September, 1868, Abdul Gunny purported to 
create another Wakf of property of his own, and the purposes of 
this Wakf are very closely the same as that in the former case, 
and do not need examination in order to ascertain if there be 
any difference. ; E 


Apparently the property was administered in accordance with 
the Wakfs without any question or contest until 1880. In that 
year proceedings were taken by a number of people interested 
in the allowances made by virtue of the Wakfs, claiming that the 
Wakfs were bad, and charging that they had been obtained by 
fraud. These proceedings were ultimately compromised by an 
agreement which was dated 26th August, 1881, and it is really 
upon that agreement that the determination of these appeals 
depends. The first thing that the parties to it did was to with- 
draw charges of fraud that had been made, and then by para- 
graph 3 they declared that, save as provided by the agreement, 
“neither they nor any of them have or has any claim 
to or interest in any of the properties in the posses- 
sion of the Nawabs Abdul Gunny and Ashanullah or 
either of them or belonging to them or either of 
them and régistered whether in their or either of their names 
or in the names of others.” The names mentioned were those 
of the Mutwallis under the Wakfs. They also declared that 
the two Wakfs were valid and binding deeds, and as a consi- 
deration for that arrangement on their part, an agreement was 
made that the amount that was to be paid to each individual 
person was to be fixed in a certain manner by a Committee 
established from people specially selected for the purpose, and 
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that when those amounts had been fixed there should be an 
agreement to pay to each member the amount of the allowance 
so made, thus substituting rights under a definite bargain for 
discretionary rights under the Wak fs. 


In 1916 the suits were instituted out of which these appeals 
have ar.sen by the respondents on the first appeal and the cross- 
appellants, asking for a declaration that they were entitled to 
possession of land the subject of the Wakis. They claimed 
through the original grantors and their claim was based on the 
contention that as, since the date of the agreement of 1881, 
Wakfs of this particular character had been declared to be void, 
il would follow that the properties would revert back to the 
grautors, through whom they claimed. The real answer to that 
was put by the appellant on the first appeal, the defendant to 
the suit, vz., that even if that were sd in the absence of agree- 
ment, the agreement of 1881 had entirely defeated any such 
right. This defence was upheld by both the Subordinate Judge 
and the High Court. This defence was further fortified by the 
tact that a dispute under that very agreement had already been 
on foot, and had come before tlfis Board in the case of Khajel 
Solehman Quadir and another v. Nawab Sir Salimullah Bahadur 
and others? In that case one of the persons who was entitled 
to the benefit of the Wakf, who, though he did not claim through 


the grantors of the original property, was yet one of the people 


obtaining the benefit of the agreement and the fixed allowance, 
took proceedings for the purpose of declaring that the interest 
created by that agreement constituted a definite and perpetual 
charge upon the income of the property that was capable of 
being continued to his heirs, and was enforceable accordingly. 
This Board held that that contention was well founded, and 
based their conclusion upon the fact that they regarded the 
rights as rights arising by virtue of the agreement made in 
1881 for good consideration. The statement made in the judg- 
ment of the Board, which was delivered by Lord Cave, is this: 
“The wakfnamas were gifts and were therefore subject to the 
tule of Mahomedan law which requires that a gift shall be 
accompanied by delivery; but the agreements of 1881 are not 
gifts, but contracts for valuable consideration.” Those con- 
tracts were contracts that the parties through whom the plaint- 
iffs in these proceedings claim, relinquished all rights that would 
arise to them if the Wakfs were declared for any reason to 


ten Teman ae ee ee e 





a em 


1, (1922) L.R. 49 I.A. 153: I.L.R. 49 C. 820: 43 M.L.J. 385 (P.C.), 


P.C. 
Nawab 
Khajeh 
Habibullah 
Saheb 
v. 
Raja 
Janaki Nath 
Roy. 





Lord 
Buckmaster. 


P.C. 
Nawab 
Khajeh 

Habibnllah 
Saheb 
v, 

Raja 
Janaki Nath 
Roy. 
Lord 
Buckmaster. 


256 THE MADRAS LAW JOURNAL REPORTS. [VoL 


be invalid, and in the place of such rights they obtained the 
benent ot an annuity fixed in a certam wanner and secured by 
an agreement which by virtue ot uus decision grants to them 
and to their heirs a perpetuai annuicy tor the amount. ‘lhe 
claim, thereiore, tor possession ot the land could only be based 
upon the view that the agreement of 1881 did not apply, or at 
any rate, if it did-apply, that the difference between the plaint- 
ift’s position and that of the person who claimed in the suit 
that ended in the judgment in Ahajel Solehman Quadir and 
another v. Wawan Sir Sakimaulah Bahadur and others! rendered 
the decision oi this Board inapplicable. ‘Their Lordships, equal- 
ty with the Subordinate Judge and the High Court, find them- 
selves unable to accedé to such a contention. The foundation 
of the judgment of this Board in Khajeh Solehman Quadir and 
another v. Nawab Sw Sahmullah Bahadur add others’ does 
not in the least depend upon the consideration of whether the 
plaintiff who took those proceedings had rights as claiming 
through one of the original grantors of the Wakf, or whether 
he was a person, as in fact he was, who, though outside the 
class of original grantors, was none the less entitled to the 
benefit of the moneys which the Wakf provided. In each case 
the contract was founded upon good consideration, and, indeed, 
in some ways, the person through whom the plaintiffs claim 
to-day might be said to be in a worse position than the plaintiff 
there, because in their case the consideration was obvious. They 
were giving up something in exchange for a definite fixed allow- 
ance which was granted or secured to them, and for this they 
distinctly relinquished the right to declaré the Wakf void, and 
with that the rights that would in such event have resulted to 
them. The plaintiffs’ claim, therefore, for possession could not, 
in their Lordships’ opinion, be rightly made, and they think that 
the opinions of the High Court and the District Judge are quite 
right upon that point. 


But then the defendant who is the present appellant seeks 
to say that in those circumstances the benefit of the charge 
which has been declared in favour of the plaintiffs by the judg- 
ment of the High Court should not be allowed, upon the first 
ground that it was not definitely claimed, since the action merely 
asked for possession of the land. That matter is abundantly 
disposed of by the fact that the High Court accepted the rea- 
sonable view that it was none the less possible to grant them 
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a lesser right, and it would be both unwise, and, in their Lord- 
ships’ opinion, unfair to exclude the plaintiffs from that lesser 
right now, merely because they have asked for the larger one. 
The real question is: Do they possess that right? It appears 
to-their Lordships it is the necessary corollary of the fact that 
they do not possess the wider right which they claimed. The 
reason why they do not possess that is because they relinquished 
it by virtue of the agreement of 1881; and the reason why they 
do possess the other is because that agreement in consideration 
of that release granted them the charge which they now seek to 
have declared. 


For these reasons their Lordships will humbly advise His 
Majesty that the appeal must fail, and that the cross-appeal must 
fail, and that there will be no costs either of the appeal or the 
cross-appeal. ° 


Solicitors for appellant: Watkins & Hunter. 
Solicitors for respondents: Clarke, Rawlins & Co. 
K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 
[On appeal from the Court of the Judicial Commissioner of the 
Central Provinces. ] 


PRESENT :— VISCOUNT , DUNEDIN, Lorp DARLING, LORD 
TOMLIN, SIR GEORGE LOWNDES AND SIR BINop MITTER. 


Sadasheo l 5 Appellant* 
l U. 
Vithoba and others. .. Respondents. 


Berar Alienated Villages Tenancy Law (1921), S. 47—Tenant holding 
land wtthin—T enant forcibly dispossessed if a—Tenant voluntarily ceding 
possession on receipt of notice to quit tf a. 


A person who being a tenant is forcibly dispossessed is still a tenant 
holding land within the meaning of S. 47 of the Berar olenetes Villages 
Tenancy Law, 1921. 


He would not be such a tenant if he voluntarily ceded possession 
after receiving notice to quit. ° 


Appeal No. 42 of 1928 from a decree, dated the 11th July, 
1925, of the Judicial Commissioner, Central Provinces (Mr. 
G: S. Findlay), reversing a decree, dated the 17th March, 1924, 
of the Additional District Judge, Amraoti, hoanne <a de- 
cree, dated the 20th August, 1923, of the Court of the Munsif, 
-Kelapur. | i 


a 
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.The;guestion for determination on the present appeal was 
whether respondent No. 1, the plaintiff in the suit, became a 
permanent tenant of certain fields of which the appellant was 
admittedly the landlord, by virtue of section 47 of the Berar 
Alienated Villages Tenancy Law, 1921, which came into force’ 
on the Ist January, 1922. The relevant sections of the said 
Law are set out in their Lordships’ judgment. 


- Dunne, K:C. and Partkh for appellant. 


22nd November, 1929. Their Lordships’ judgment was 
delivered by l 


Viscount DUNEDIN.—This is an appeal ex parte. The 
suit was brought by the first respondent, who does not appear, 
in March, 1923, in the Court of the Munsif of Kelapur, against 
the appellant, who is his landlord, to have it declared that he is 
permanent tenant of certain fields by virtue of the provisions 
of the Berar Alienated Villages Tenancy Law, 1921. By sec- 
tion 47 of that Act, which came into force on ae Ist January, 
1922, it-is provided that— 


“A tenant, other than an ante-alienation tenant or a sub-tenant, who, 
at the commencement of this Law, has either by himself or by himself and 
through his predecessor-in-title, sub-tenant or -mortgagee in possession, 
held land continuously from a date previous to the Ist day of June, 1895, 
shall; - notwithstanding -any agreement to the coritrary executed ‘prior to 
the commencement of this Law, be deemed to be a permanent tenant of 
such land.” A 


Admittedly the first respondent has held ilie fields conti- 
nuously from a date prior to the Ist January, 1895, up to the 
spring of 1921.. - In March, 1921, the appellant gave him notice 
to quit. What followed after that is a matter of controversy. 
The appellant says that he voluntarily quitted the fields in April. 
The first respondent says that he did not do so, but was forcibly 
and wrongfully ejected in May. The sections of the Act to 
which reference has been made, beside section 47, are sections 
74 and 75:— 


Section 74.—“ Any tenant who has been ejected from his holding or from 
any portion thereof otherwise than in accordance with this Law, or whose 
holding has been treated as abandoned under section 37, may, on application 
to.a. Revenue Officer made within one year from the date on his ejectment, 


‘or from the first day of the agricultural year next after the entry by the 
‘landlord, “as ‘the kase may be, be reinstated in possession of such holding or 
-portion. -thereof :? 

-= Section 75 ENNA tenant who has been Seded on or after the Ist day of 
January, 1916, from his holding or any portion thereof, under decree or order 


of a Civil Court, atid who, if le had not been so ejected, would be deemed 
under section 47 to he a permanent tenant thereof, may apply to.a. Revenue 
Officer, within one year from the commencement of this Law, to be reinstated 


-in possession of such holding or portion thereof,’’ 
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The Munsif took the view that section 74 only applied to 

ejectment after the Act, and that the only reinstatement which 

could bring with it permanent tenancy was section 75. He 

therefore considered it unnecessary to decide the controverted 
question of fact as to which he had granted an issue. 


_Appeal was then taken to the Court of the District Judge, 
who took the same view and dismissed the appeal. ` 

The appeal was then taken to the Court of the Judicial Com- 
missioner. He held that it had been practically admitted that 
the plaintiff had been forcibly dismissed (? dispossessed) and 
that upon that assumption he held that the plaintiff still held 
the land, although he had not cultivated or possessed it, and he 
gave a declaration of permanent tenancy as craved. 

From ‘this judgment this appeal is taken. 

Their Lordships think that the vfew as to the law of the 
Judicial Commissioner is substantially right. They do not think 
that the matter depends on either sections 74 or 75, but only 
on section 47. Section 74 gives a summary remedy; section 75 
deals with another state of affairs altogether. But the true 
view depends upon section 47, ånd in their Lordships’ opinion 
a person who being a tenant is forcibly dispossessed is still a 
tenant holding land. But the learned Judicial Commissioner 
erred in assuming that the question of forcible dispossession was 
ceded. It was not; and a separate issue as to this had been 
framed, although, owing to the view of. the learned Judges 
in the Courts below as to sections 74 and 75, it was-not dis- 
‘posed of. The case must therefore go back in order to have 
the disputed question of fact decided. If the plaintiff was 
forcibly dispossessed he was a tenant in terms of section 47; if 
he voluntarily ceded possession after receiving the notice he 
had no such right and the action must be dismissed. 


Their Lordships will humbly advise His’ Majesty that the 
appeal ought to be allowed, the decree of the Court of the 
Judicial Commissioner . discharged, and the case referred back 
in accordance with the directions given above. , 

The costs already incurred and to be incurred in the Courts 
in India should abide the result of the further proceedings 
there, and there should be no costs of this appeal. > 

Solicitor for appellant: H.S.L. Polak. , s 

Solicitors for respondents: -Ex parte. l 


kik. =< Te Appeal allowed. 


P.C, 
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[FULL BENCH] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction. ) 
PRESENT:—Mr. Justice KUMARASWAMI SASTRI, Mr. 
JUSTICE CURGENVEN AND MR. Justice PAKENHAM WALSH. 


T. M. M. Sankaralinga Nadar & Brothers .. Petitioners* 
v. 
The Commissioner of Income-tax, Madras .. Respondent. 


Indian Income-tax Act (XI -of 1922)—Income-iax Officer snaking 
enquiry for the purpose of assessment—If a Court—Doctrine of 
res judicata—Applicability—Questions decided by Court on reference by 
the Income-tax authorities—If and when operate as res judicata—Assess- 
ment by Income-tax Officer after enquiry—If and when can be varied by 
succeeding Officer—Sections 22 (4) and 23 (4)—Power of Income-tax Officer 
to call for accounts prior to three years—Limits to the exercise of such 
power—Non-production of “account” books by the assessee—Inference 
adverse lo the assessee—Evidence Act, section 114, Illustrations (g) and (it). 

An Income-tax Officer proceeding to assess an .assessee after making 
an enquiry as contemplated by the Indian Income-tax Act is not a Court 
and the doctrine of Res judicata applicable to the decisions of Civil Courts 
does not apply. 


N 

Where the question relating tô assessment does not vary with the 
income every year but depends on the nature of the property or any other 
question on which the rights: of parties to be taxed are based, such ques- 
tion, if decided by a Court on a reference made to it by the Income-tax 
authorities, will be res judicata and cannot be subsequently agitated; but 
if the question is decided by a Court on a reference which depends upon 
considerations which may vary from year to year, there is no -question 
of res judicata. i 


Where Iùcome-tax officials have after enquiry proceeded to assess 
the assessee on a certain basis, they cannot arbitrarily change the assess- 
ment simply on the ground that the succeeding officer does not agree with 
the preceding officer’s finding. But, if fresh facts come to light which 
on an investigation would entitle the Income-tax Officer to come «to a 
different conclusion from that of his predecessor, he is entitled to reopen 
the question. 


The proviso to section 22 (4) of the Indian Income-tax Act limits 


the power to call for accounts to three years prior to the previous year 


only when the Income-tax Officer has to make the assessment to the 
best, of his judgment under section 23 (4) but in other cases the Income- 
tax Officer is not precluded from requiring the assessee to produce his. 
accounts relajing to such a period and, if the assessee does not produce 


Such accounts when required to do so, an inference adverse to the assessee 
can be drawn from such non-production of accounts. 


Case stated by the Commissioner of Income-tax, Madras, is 
as follows :— 


IT have the honour to state the following case for the deci- 


Sion of the Honourable the Judges of the High Court under section 
66 (3) of the Incpme-tax Act (XI of 1922). 








*O.P. Nos. 177 and 178 of 1928, 23rd October, 1929, 
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2. The petitioners are a Hindu undivided family doing 
business ‘in Virudhunagar in the Ramnad District within the juris- 
diction of the Income-tax Officer, Sattur (now Virudhunagar). 


3. ln the course of the assessment proceedings for 1926-27 
the petitioners claimed to deduct the following sums in computing 
their income from business :— 


(1) a sum of Rs. 26,202 said to be interest paid on moneys 
alleged to have been borrowed for the business, and 


(my Rs. 3,141 alleged- to be interest paid on moneys bor- 
rowed from “Annadhanam Charity Fund”. 


Item (4). The petitioners’ books showed their own capital as 
about Rs. 51,951 and a sum of Rs. 2,72,225 as having been borrow- 
ed for the purpose of the business from certain of their female re- 
latives, Interest amounting to Rs. 26,202 on these alleged borrow- 
ings was claimed as a deduction. The Intome-tax Officer wished to 
Satisfy himself that these large sums of capital had really been 
borrowed and were not moneys belonging to the family as such. 
He called on the petitioners’ auditor to produce evidence in support 
of their claim that the so-called borrowed capital amounting to 
over Rs. 24 lakhs was actually the stridhanam property of the 
ladies concerned. The auditor replied that “the deposits made by 
the assessees’ female members are the stridhanam amounts of the 
several female members. Proofs in support of the above were 
given during the ‘assessment proceedings of the assessees in 
1923-24”. The Officer was not satisfied with this. He was of 
opinion that the evidence on which the previous Income-tax Offi- 
cers had acted was not sufficient to establish the fact claimed. He 
therefore called on the petitioners under section 23 (2) to pro- 
duce evidence in support of their return and at a subsequent stage 
issued a summons under sectin 37 specifically requiring the pro- 
duction of their accounts for the years Pingala, Kalayukthi and 
Siddharthi, roughly the period from 1917 to 1920. In reply to this 
- Summons one of the petitioners stated that the “accounts called 
for pertains to a period far more than three years prior to the 
accounting year and it is not quite probable to be ietained by a 
man of our type of business”. At the same time the petitioners 
offered to produce affidavits to the effect that the moneys standing 
to the credit of the ladies in the petitioners’ books belonged to them. 
The Income-tax Officer did not consider such affidavits as sufficient 
evidence in the absence of corroborative evidence to support them. 
In view of the failure of the petitioners to produce their old ac- 
counts which would show the origin of these moneys he drew the 
inference that the evidence of those accounts would have been un- 
favourable to them. He therefore disallowed the deduction claimed. 

Item (ii). It was found by the Income-tax authorities in 
previous years that the amount standing to, the credit of the 
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Annadhanam Charity Fund was the petitioners’-own money and that 
no trust had been constituted in respect of that fund. In the 
courses of the assessment for the year 1926-27 the petitioners claim- 
ed that the fund was trust property and in support of their alle- 
gation produced a trust deed executed on Ist July, 1925. ‘The 
Income-tax Officer found that the fund was constituted into a trust 
on and after the lst July, ic., about 10 months after the peti- 
tioners’ year of account commenced and that prior to that date there 


was‘ no trust in existence in respect of the fund. He therefore 


disallowed the interest relating to the period prior to July 1, t.e., 
a sum of Rs. 2,762. 


4. The petitioners appealed unsuccessfully against these 
disallowances to the Assistant Commissioner. A copy of the 
Assistant Commissioner’s order is filed marked Exhibit A. 


5. The petitioners thereupon put in an application «under 
section 66 (2) of the Income-tax Act requiring the Commissioner 
to refer certain questions of law to the High Court and my pre- 
decessor rejected the application for the reasons stated in his order 
filed marked Exhibit B. ; 


6. The petitioners then moved the High Court under section . 
66 (3) of the Income-tax Act and the High Court has by its order, 
dated 24th April, 1929, directed me to state a case on the follow- 
ing questions :— 


(1) “When once it has been decided after due enquiry that amounts 
of a certain character are not liable to the tax payable by a particular indi- 
vidual and that view has been acted upon for several years whether the 
same question can be re-opened for a subsequent year.” 

(2) ““Whether an Income-tax authority can call for accounts for a 
period earlier than three years prior to the year of account. ’? 

(3) ‘‘Whether on the admitted facts of the case the whole ol the 
interest payable to the Annadhanam Fund for the year of account is not 
an admissible deduction under section 10.’’ 


Question’ (1). This question contains an initial misstatement 
of fact. It is not correct to say that “it has been decided after 
due enquiry” that these funds were the stridhanam property of the 
female members of the petitioners’ family or that the interest said 
to have been paid thereon was a proper deduction in computing 
the business profits of the petitioners. I have gone through the 


‘records of the case carefully and I do not find any material to war- 


rant this statement. What the Income-tax Officer did in the year 
in which the enquiry is said to have been made, viz., the year 
1923-24, was to accept certain affidavits filed by those persons that _ 
the moneys were their stridhanam property and made the assess- 
ment on that basjs. The contention of the petitioners that the 
Income-tax Officer was bound to follow the decision come to in 
previous assessments proceeds on the mistaken assumption that 
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there was an investigation or a decision, Even assuming that there 
had been a decision arrived at (which as I have shown above there 
had not) I am unable to agree with the petitioners’ argument that 
the question could not be examinėd again. lt was the lncome- 
tax Otficer’s duty to set at rest his doubts concerning the genuine- 
ness of any. claim made before him. If the evidence on record 
relating to previous assessment had been sufficient to clear those 
doubts he would doubtless have acted upon it. ‘This was evidently 
not the case and in such circumstances l am of opinion that there 
‘was nothing to prohibit him from calling upon the petitioners 10 
produce evidence of the facts that they desired to establish. 


Question (2). Apparently the petitioners’ contention is that 
in view of the proviso’ to section 24 (4) the Income-tax Officer 
had no power by the issue of a summons under section 37 to call 
for the accounts of a year earlier than three years prior to the 
year of account. The issue of a summons under section 37 in 
this case was quite unnecessary and when the summons was dis- 
obeyed the Jncome-tax Othcer made no attempt to enforce it. 
Under section 23 (3) the Income-tax Officer had power to call 
for evidence on specified points and this case he made it very clear 
to the petitioners that he wanted evidence on the question of the 
ownership of the sums alleged to be stridhanam moneys. He even 
went so far as to specify the kind of evidence that would be best. 
The burden of .proof in this matter. rested on the petitioners and 
their failure to discharge that burden by the production of thé 
best evidence resulted in the decision going against them. The 
question whether or not the Income-tax Officer had power to com- 
pel the production of any old accounts had nothing whatsoever 
to do with the correctness of his decision in this matter. 


Qitestion (3). The finding in this case is that prior to July 
1, 1925, the amount standing to the credit of the Annadhanam 
Charity Fund was the petitioners’ own money and that there was 
no valid trust before that date. There is no provision of law that 
permits “a deduction from the profits of the interest paid by the 
proprietor of a business to himself on capital invested by him in 
the business. On the finding mentioned above therefore the dis- 
allowance made by the Income-tax Officer was quite correct. 


V. V. Srinivasa Aiyangar, K. S. Krishnaswami Aiyangar 
and P. R. Srinivasan for assessees. 


M. Patanjali Sasiri for Commissioner of Income-tax. . 


La 


7 The Court delivered the following 


JUDGMENT.—The assessees are a Hindu’ joint family and 
“Were sought to be assessed for the year 1926-27 as members of 
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a joint family. They claimed an allowance for interest which 
they said was paid on sums of money standing in the books as 
borrowings from the wives of the male members. These sums 
according to the assessees have been standing for several years 
in their books as moneys which belonged to the ladies and 
which they lent to the. firm and on which interest has been paid 
to them. So far as the female members are concerned, it 15 
not disputed that they were being taxed separately as if the 
interest paid to them was income which they derived from 
moneys which they lent to the firm. This was going on till 
1923 when the Income-tax Officer instituted an enquiry as to 
whether these sums were really loans to the trade made by the 
female members. Notice was given, enquiry was held, affida- 


“vits were filed and the Income-tax Officer came to the conclu- 


sion that these were loaps and the allowance was made for in- 
terest which was paid to the female members of the family. This 
went on according to the petitioners till the accounting year 
1925-26. In 1926-27 enquiry was again opened on this ques- 
tion. The Income-tax Officer wanted to re-open the question 
and he asked the assessees to produce the accounts from 1917-20. 
A combined notice was issued under sections 22 (4) and 23 (2). 
The accounts from 1917-20 were not produced, it being 


alleged that the books were not available as they were lost. 


Upon that, the Income-tax Officer of Sattur disallowed the claim 
made for reduction on account of interest paid to the female 
members and his note is “Interest payments to the asséssees’ 
female relations have been disallowed as the assessees have with- 
held the production of earlier books which alone will show 
whether the amounts standing to their credit are their own 
stridhanam amounts or not”. He evidently acted on the mere 
fact of non-production of the account books. An appeal was 
made to the Assistant Commissioner of Income-tax, who, after 
setting out all the facts in paragraph 2 of his order, held that 
the Income-tax Officer was not precluded from re-opening the 
question. He made further enquiries, examined the parents 
and relations of the ladies and came to the conclusion for the 
reasons given by him that these amounts were not proved to be 
the stridhanam moneys of the ladies lent to the frm. He up- 
held the Income-tax Officer’s decision. Then there was an 
appeal to the Commissioner and he upheld the order of the 
Assistant Commissioner and refused to refer the questions asked 
on the ground that no questions of law arose. On a petition 
to the High Court he was ordered to refer the following 
questions :— 
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(a) Whether when in a previous year of assessment a decision was 
arrived at after investigation and enquiry that certain amounts standing 
in the name of certain ladies in the petitioners? accounts ‘were the stti- 
dhanam amounts belonging to them and as such the interest paid in re- 
spect of the said amounts was held to be a valid deduction, it is open to 
the Income-tax authorities to .re-open the question of the ownership of 
ihe amounts in.a subsequent year of assessment and whether the authori- 
ties ‘are not barred by principle of res judicata or otherwise from re-open- 
ing the said question. 


(b) Whether when amounts are showli in the assessees’ account 
bocks as the amounts belonging to certain ladies of the family and the 
Income-tax authorities have treated the- said amounts for several years as 
such and when they have assessed the ladies separately in respect of the 
said amount, on that basis, it is competent for the authorities to levy 
assessment in respect of the very same amount onthe petitioners, the 


assessment on the ladies having become final not having been set aside by: 


appropriate proceedings. 


(c) Whether in the absence of any affirmative evidence on the part 
of the Crown it is open to the authorities to presume that the amounts 
standing prima facie in the name of the ladies belonged to the petitioners. 


(d) Whether there was any legal evidence before the Income-tax 
Officer and the Assistant Commissioner in support of their findings as to 
the ownership of the said amounts. 


(e) Whether there is any jurisdietion for the Income-tax authorities 
purporting to act under section 37 of the Act to call upon an assessee 
to produce accounts relating to a period prior to three years of assessment 
and whether any inference can be drawn against the assessee by reason of 
non-production thereof of such accounts. 


(f) Whether when goods are sent to an assessee for the purpose of 
sale on commission and a certain small amount is charged on the consignor 
for.each bag sent as and from Mahimai which is paid over by the assessee 
either immediately or subsequently to the trustees of the Mahimai fund 
(sic) in tact, the said amount is liable to be assessed for incomé-tax. 


(9) “ Whether when debts are actually written off by the assessees “as 
an irrecoverable bad debt it is open to the authorities to disallow a deduc- 
tion in respect of the same on the ground that the origin of the debt has not 
been proved. i 


It is argued before us that where an Income-tax Officer 
holds an enquiry and comes to a decision, that decision has the 
force of res judicata and precludes the question being re-opened 
subsequently and ‘that even if not res judicata it operates as an 
estoppel; secondly, that the Income-tax Officer was not entitled 
to call for accounts relating to a period more than three years 
prior to the previous year as he is prohibited from doing so 
by the proviso to section 22 (4); that the requisition for the 
production.of the account books.for the years 1917-20 ‘was 
therefore illegal and .consequently, no adverse inference. can be 
drawn from the non-production of the accoufit books nor can 
the non-production be made the basis of an assessment and 
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F. B, that in the present case the Income-tax Officer having proceeded 
Sankaralingg Mainly on that ground alone, the assessment levied by him on 
aa ye: 
Plane that footing is illegal. | 7 
The As regards the question of res judicata we do not think 


Commissioner the contention can be accepted. ` The argument for the peti- 

ae tioners is that where an authority is constituted by a statute 
for determining judicially the legal rights and obligations of 
parties whether tnter se or between themselves and the Crown. 
and where that authority has to determine not ‘only whether an 
obligation exists but also the measure of that obligation, that 
authority is a Court and the decisions of that authority are 
final and conclusive subject to such remedies by way of appeal- 
or otherwise as are conferred by law. For this broad proposi- 
tion there is no authority. 


So far as the Income-tax Act is concerned, there is nothing 
in the Act which states that an Income-tax Officer proceeding 
to assess the income of an assessee and to determine the amount 
of such assessment is a Court. On the contrary the provisions 
of ‘section 37 suggest that except for certain. purposes the 

-Income-tax Officer is not a Court. 


Section 37 states that the Income-tax Officers specified 
therein shall, for the purposes of Chapter IV, have the same 
powers as. are vested in a Court under the Civil Procedure Code 
when trying a suit in respect of the following matters, namely: — 
(a) enforcing the attendance of any person and examining him 
on oath or affirmation, (b). compelling the production of 
documents, and (c) issuing commissions for the examination of 
witnesses; and any proceeding before an Income-tax Officer, 
Assistant Commissioner or Commissioner under this chapter 
shall be deemed to be a “judicial proceeding” within the meaning ~ 
of sect’ons 193.and 228 of the Indian Penal Code. 


Ifan Income-tax. Officer in making an investigation was a 
Court, there is no necessity for the provisions of section 37. 
It is only for the purposes stated in that section that he is to 
be deemed a Court. 


In Lal Mohan Poddar v. Emperor’ it was held that a 
proceeding before an Income-tax Officer on the production of 
account books pursuant to a notice under section 23 (2) of the 
Income-tax Act is a judicial proceeding only for the purposes 
of sections 193 ‘and 228 but not of section 196 of the Penal 


. 
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1. (1927) I.L.R. 55 C. 423, 
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Code and that a conviction under section 196 for the produc- 
tion of false accounts is bad in law. The learned Judges (C.C. 
Ghose and Cammiade, JJ.) observed: R 

“As we read section 37, it seems to us to be clear that the Legislature 
has for the purpose of punishing offences under sections 193 and 228 of 
the Indian Penal Code (and under no others) converted proceedings before 
the officers mentioned therein, which are not judicial proceedings ordinarily, 
into judicial - proceedings. ’’ 

In In re Harmukhrai Dulichand? the question arose 

whether an Income-tax Officer is a Court. Rankin, C. J., 
observed: 


‘It has been said that the Income-tax Officer must proceed in a 
judicial manner and section 37 has been mentioned in this connection. 
Fundamentally, no doubt, the Income-tax Officer must proceed in a judi- 
cial spirit and come to a judicial conclusion upon properly ascertained 
facts; though I would point out that the Income-tax Officer is not a Court, 
he has not the procedure of a Court, and he is to some extent a party or 
judge in his own case.” 


In Mahadev' Ganesh v. Secretary of State for India? the 
question was whether an officer acting. under the Sea Customs 
Act, 1878, and adjudicating on-the question whether a certain 
property was to be confiscated was a Court and it was held that 
he was not a Court. Sir Norman Macleod, C.J., observed: 

“T have jë doubt that the Collector, who is not bound to adjudge on 
confiscation and penalty as if the matter was proceeding ‘in a Court of 
law according to the provisions of- the Civil or Criminal Procedure Code, 


dealt with fhe various statements before him in a careful and judicial 
manner. ’”? i 


-The question again arose for decision on a reference in 
The Commissioner of Income-tax, Madras v. Messrs. Massey 
-& Co, Ltd., Madras“ where the question referred was whether 
the decision of an Income-tax Officer in a previous enquiry 
constituted the matter res judicata and the Full Bench answered 
the question in the negative. Though there is no discussion in 
the judgment of this question as the Judges evidently thought it 
was not arguable it cannot be said that because no reasons are 
given in the judgment tle opinion is not binding oreus. It was 
“an answer to a question referred and not merely obiter. 


Reference has been made to In re Nataraja Aiyar,® where 
the question was as regards the power of the High Court -to 
issue a writ of certiorari against an Income-tax Officer who 
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instituted criminal proceedings under section 476 of the Criminal 
Procedure Code. Sundara Aiyar, J., was of opinion that the 
High Court had no jurisdiction. Sadasiva ‘Aiyar, J., was of 
opinion that the High Court had jurisdiction. There are 
some observations in the judgment of both the learned Judges 
which, it is argued, support the contention of the petitioners that 
the Income-tax Officer is a Court. The facts were that the In- 
come-tax Officer issued a notice under section 476 of the Crimi- 

nal Procedure Code to show cause why the petitioner should not 


be prosectited for making a false statement. 


Section 37 of the Income-tax Act states that thé proceed- 
ings under Chapter IV which refer to assessment should be 
deemed “to be judicial proceedings -within the meaning of sec- 
tions 193 and 228 of the Indian Penal Code. So that where 
proceedings are sought to be taken. for perjury it may well be 
contended that so far as the proceedings are concerned, the 
Income-tax Officer should be deemed to be a Court attracting 
the provisions of the Code as ‘regards revision and appeal to 
the High Court. So far as we can see, the question was not 


‘raised. nor was it necessary td be raised as to whether an In- 


come-tax Officer was a Court when he assessed parties to income- 
tax. The contention of the petitioner was that the Income-tax 
Officer in determining the appeal did not act as a Court, that 
he had no jurisdiction to pass an order under section 476 of 
the Criminal Procedure Code and that even if he was a Court, 
he had no jurisdiction to pass the order long after the proceed- 
ings terminated. The Public. Prosecutor stated that there ‘was 


No power in the High Court to issue a writ of certiorari for 


various reasons. It was unnecessary for the purpose of that 
case to decide whether an TIncome-tax Officer proceeding to 


assess an assessee was a Court. And if the observations of the 


learned Judges can be said to lay down anv such broad proposi- 


tion we would respectfully dissent from it. 


In this connection we may, state that the Income-tax De- 
partment hgs been held in England to be only a department of 
the Executive and not to be a Court of Justice. 


_In Local Government Board v. Arlidge® Viscount Haldane 


ieee 

. “My in when the duty of deciding an appeal is imposed, those 
whose duty it is to decide it must act judicially. They must deal with 
the question referred to them without bias, and they must give to each 
of the parties the opportunity of adequately presenting the case made. 


- 6. (1915) A.C. 120, 
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The decision must be come to in the spirit and with the sense of respon- 
sibility of a tribunal whose duty it is to mete out justice. But it does 
not follow that the procedure of every such tribunal must be the same. 
In the case of a Court of law tradition in this country has prescribed cer- 
tain principles to which in the main the procedure must conform. But what 
that procedure is to be in detail must depend on the nature of the tribunal... 
ORENT E When, therefore, Parliament entrusts it with judicial duties, Par- 
liament must be taken, in the absence of any declaration to the contrary, 
to have intended it to follow the procedure -which is its own, and is 
necessary if it is to be capable of doing its work efficiently. ”? 


Lord Shaw observed: 


‘“The words ‘natural justice? occur in arguments and sometimes in 
judicial pronouncements in such cases. My Lords, when a central ad- 
ministrative board deals with an appeal from a local authority it must do 
its best to act justly, and to reach just ends-by just means. If a statute 
prescribes the means it must employ them. If it is left without express 
guidance it ‘must still act honestly and by honest means. In regard to 
these certain ways and methods of judicial procedure may very likely be 
imitated; and lawyer-like methods may find @special favour from lawyers. 
But that the judiciary should presume to impose its own methods on ad- 
ministrative or -executive officers is a usurpation. And the assumption 
that the methods of natural justice are ex necessitate those of Courts of 
Justice is wholly unfounded. This is expressly applicable to steps of pro- 
cedure or forms of pleading. In so farlas the term ‘natural justice’ means 
that a result or process should be just, it is a harmless though it may 
be a high-sounding expression.’’ 

There can be little doubt that Income-tax Officers in con- 
ducting enquiries have to act judicially and to exercise their dis- 
cretion not capriciously but on recognised judicial princtples 
but that would not constitute the Officer making the enquiry a 


Court. 


~ Reference has been made to Hill v. Clifford.” In this case, 
the General Medical Council acting under the powers of the 
Dentists Act, 1878, made an order directing that the name of 
one Clifford should be struck off the Register of Dentists on 
the ground that he had been guilty of professional misconduct. 
Thereupon his partner gave notice determining the partner- 
ship. Suits were filed to determine the validity of the notice 
and the order of the Medical Council was tendered in evidence. 
Warrington, J., rejected it and decreed the action of the plain- 
tiff. It was held by Cozens-Hardy, M.R., and Buckley, L.J., that 
the order was admissible as prima facie evidence of the fact 
that Clifford was guilty of acts unfamous or disgraceful in a 
professional sense. The President, Sir Gorell Barnes, was of 
opinion that the order was admissible as evidence and conclusive 
evidence of the fact that the defendant’s name had been erased 
from the register by order of the Council against the defendant 
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for some purposes other than the truth of the fact of miscon- 
duct to show the grounds upon which. it was made. All that 
this case decides is that the orders of the Medical Council is 
relevant evidence. It does not support the contention that the 
Council was a Court. As regards statutory bodies exercising 
quasi-judicial function, the law is thus stated in Halsbury’s Laws 
of England, Vol. 13, para. 504, page 362: 

“The doctrine of estoppel by record has been extended by analogy to 
the decisions of all tribunals which have jurisdiction, whether by the law 
of this country, or by the consent of parties, or by the law of the country 


to whose tribunals the parties have, or may be presumed from their con- 
duct to have, submitted themselves.’’ =< 


In paragraph 507 it is observed: 


‘THe principle of conclusiveness has been applied to decisions not of 
record in numerous cases, of which the following are examples:—A sen- 
tence of expulsion passed by”a college; of deprivation by a college visitor; 
of trustees dismissing a schoolmaster; an order of the General Medical 
Council; the award of an arbitrator. So orders of commissioners of 
sewers (not made between the parties litigant) have been held admissible 
as evidence of reputation, on the express ground that they were adjudica- 
tions of a Court of competent jurisdiction over the subject-matter.’ 


We are of opinion that-an Income-tax Officer proceeding to 
assess an assessee after making an enquiry as contemplated by 
the Income-tax Act is not a Court and that it cannot be said 
that the doctrine of res judicata applicable to the- decisions of 
Civil Courts applies. 


on 


In this connection we may refer to two cases, one cited on 
behalf of the petitioners and the other on behalf of the 
respondent. 


Reference has heen made by Mr. Krishnaswami Aiyangar 
for the petitioners to Hoystead v. Commissioner of Taxation® 
The question there was whether the beneficiaries were joint 
owners. The High Court in a previous assessment proceeding 
had held that six deductions of £5,000 should be made on that 
footing. In the subsequent year the Commissioner allowed 
only one deduction contending that the beneficiaries: were not 
joint owners within the meaning of the Act. Upon a case 
stated the Court in Australia upheld the contention’ that only 
one deduction af £5,000 ought to be made. But their Lord- 
ships of the Privy Council reversed the decision on the ground 
that the previous proceedings estopped the Commissioner from 
contending that only one and not six deductions should be 
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made... Reliance was placed on the following passage in the 
judgment of Lord Shaw: 


“Very numerous authorities were referred to. In the opinion of their 
Lordships it is settled, first, that the admission of a fact fundamental to 
the decision arrived at cannot be withdrawn and a fresh litigation started, 
with a view of obtaining another judgment upon a different assumption 
of fact; secondly, the same principle applies not only to -an erroneous 
admission of a fundamental fact, but to an erroneous assumption as to 
the legal quality of that fact. Parties are not permitted to begin fresh 
litigations because of new views they may entertain of the law of the 
case, or new versions. which they present as to what should be a proper 
apprehension by the Court of the legal result either of the construction 
of the documents or the weight of certain circumstances . . . . Thirdly, 
the same principle—namely, that of setting to rest rights of litigants, applies 
to the case where a point, fundamental to the decision, taken or assumed 
by the plaintiff and traversable by the defendant, has not been traversed. 
In that case also a defendant is bound by the judgment, although it may 
be true enough that subsequent light or ingenuity might suggest some 


traverse which had not been taken.’’ š 


For the Commissioner of Income-tax reference has been 
made to Broken Hill Proprietary Compay v. Broken Hill 
Mumcipal Council? where the question related to the valuation 
under the Local Government Act, 1919, of New South Wales. 
There was an adjudication as to valuation for a previous year 
and the question arose as to the valuation for the subsequent 
year. The point of res judicata was raised on the ground that 
the adjudication by the Court for the previous year would be 
conclusive as regards the subsequent years. Lord Carson in 
rejecting this contention stated: 

‘It was also contended before this Board on behalf of the respondents 
that having regard to the said decision of the High Court of Australia the 
question raised by this appeal is ves judicaia as between the appellants and 
the respondents, and the appellants are estopped from contending that such 
decision of the High Court of Australia ts wrong. It has been pointed 
- out that no such question was raised or pleaded either before the District 

Court or the Supreme Court in New South Wales, nor has there been any 
adjudication or finding upon it.- There is, however, no substance in this 
contention. The decision of the High Court related to a valuation and a 
liability to a tax in a previous year, and no doubt as regards that year the 
decision could not be disputed. The present case relates to a new question— 
namely, -the valuation for a different year and the liability for that year. 
It is not eadem questio, and therefore the principle of res judicata cannot 
apply. a... e 

The principle to be deduced from these two cases is that 
where the question relating to assessment does not vary with 
the income every year, but depends on the nature of the pro- 
perty or any other question on which the rights of parties-to be 
taxed are based, e.g., whether a certain property is trust property 
or not, it has nothing to do with the fluctuatjons in the income, 
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such question if decided by.a Court on a reference. made. to it 
would be ves judicata in that the same question cannot be sub- 
sequently agitated. But if the question is decided by a Court 
on a reference which depends upon consideration which may 

vary froin year to year, ¢.g., the case in Broken Hill Proprietary 
Company v. Brokan Hill Municipal Counci in which the ave- 
rage valuation had to be taken, there could be no question of res 
judicata. 


The next question is whether even assuming that the 
matter 15 not res judicata, it-would not create an estoppel by 
record against the Income-tax Officials. 


In this connection the argument of Mr. Krishnaswami 
Aiyangar is that even treating the Incoine-tax Officials as a 
quasi-judicial body and not a Court, the principles of natural 
justice and expediency ought to prevent Income-tax Officers 
from going’ back on their previous decisions. Reference has 
been made to the passage in Halsbury’s Laws of England I 
have already quoted. 


It seems to us that where. Income-tax Officials have after 
enquiry proceeded to assess the assessee on a certain basis, 
though they may be entitled to re-open the enquiry they cannot. 
arbitrarily change the assessment simply on the ground that 
the succeeding Officer does not agree with the preceding Officer’s 
finding. The position is just like the position of any two parties 
who have proceeded on a certain basis in their relations. Itmay 
be open to one party to re-open the matter. But if he wants 
to do so, there should be facts which would entitle him to do 
it. If fresh facts come to light which on an investigation would 
entitle the Income-tax Officer to come to a different conclusion 
from that of his predecessor we think he is entitled to re-open 
the question. But if there are no fresh facts, it is difficult to 
see how he can arbitrarily go behind the finding of his pre- 
decessor. The same principles ‘of natural justice or judicial 
dealing which Courts’ impose upon Income-tax Officers would 
prevent them capriciously setting aside the orders of their pre- 


decessots based on enquiry. : In. the: present case if there were 


no fresh facts, we do not think the Inconie-tax Officer can 
simply say that he would not be bound by the order of his pre- 
decessor affecting a question like the present, namely, whether a 
certain sum is the capital of the firm or a loan. But if on investi- 
gation any additional facts come to his notice which he 
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considers sufficient, he would be entitled to act upon that addi- 
tional information and we do not think the Courts of justice 
can interfere. If there is evidence on which he could have acted 
it is not for the Court to constitute itself into a Court of 
Appeal and see whether that evidence is sufficient or insufficient. 


As regards the guestion as to the power of the Income-tax 
Officer to demand the production of- accounts beyond three 
preceding years the provisions of sections 22, 23 and 37 have 
to. be considered. The contention for the petitioners is that in 
no case can accounts*for over three years be called for whatever 
may be the nature of the enquiry. For the Commissioner of 
Income-tax it is contended that the limitation as to three years 
applies to cases where the Officer proceeds to assess under section 
23 (4) and that in other cases the Income-tax Officer is not 
precluded from calling for evidence. 4 


Sections 22 and 23 deal with the return of the income fur- 
nished by. the assessee for the purpose of being assessed. Sub- 
_ section (2) empowers the Income-tax Officer to serve a notice 
upon the assessee requiring him to furnish within the period 
specified therein a return in the prescribed form of his total 
income during the previous year. Sub-section (4) enables the 
Officer to require the assessee to produce such accounts or docu- 
ments as the Officer may require. So far as the accounts are 
concerned, the proviso says that the Income-tax Officer shall not 
require the production of any accounts relating to a period 
more than three years prior to the previous year. 


„Section 23, sub-section (4) deals with cases where the 
Income-tax Officer is empowered to make an assessment to the 
best of his judgment and it says that he can do so if the as- 
sessee fails to make his return -under sub-section (1) or sub- 
section (2) of section 22 as the case may be, or fails to com- 
ply with all the terms of the notice issued under sub-section (4) 
of the same section, or having made a return fails to comply 
“with all the terms of the notice issued under sub-section (2) of 
section 23 which refers to the appearance of the person sub- 
mitting the return at the office of the Income-tax Officer and the 
production of any evidence on which such person may rely. 
Under sub-section (2) of section 23 it is the evidence which the 
assessee has to rely on that is required to be produced. e 


Section 37 refers to the power to take evidence and em- 
powers the Officer to enforce the attendance bf any person, and 
to examine him on oath or affirmation, to compel the produc- 
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tion of documents and to issue commissions for the exami- 
nation of witnesses. 


Reading these sections atthe: we think that the proviso 
to sub-section (4) of section 22 when read with section 23, 
sub-section (4) only limits the power to call for accounts for 
more than three years prior to the previous year when the 
Income-tax Officer has to make the assessment to the best of 
his judgment where the conditions mentioned in sub-section (4) 
of section 23 exist. Where, however, during the course of an 
enquiry the Income-tax Officer is not going to make the assess- 
ment to the best of his judgment owing to want of material but 
proceeds to make an enquiry as regards the truth or other- 
wise of the allegations made by the assessee in his return in 
order to determine whether the assessee has made out his alle- 
gations, there is nothing to prevent the Income-tax Officer 
from requiring the assessee to produce any evidence including 
accounts. It will be unreasonable to suppose that where, for 
example, an assessee claims certain deductions and the Income- 
tax Officer wants to make an enquiry into the truth or other- 
wise of the allegations it is open to the assessee to refuse to 
produce any accounts beyond the three years fixed in the pro- 
viso to sub-section (4) of section 22, and require the Income- 
tax Officer to come to a decision on the materials afforded by 
the three years’ accounts. 


As regards the presumption to be drawn from the non- 
production of the account books, we think the case will be 


governed by section 114 of the Evidence Act. Illustrations (g) 


and (4) refer to cases of non-production of accounts: and 
documents and refusal to answer questions. 

Where an assessment is made under section 23 (4) it is 
difficult to see how an Income-tax Officer can call for the pro- 
duction of ‘books beyond the period specified in the proviso to 


“section 22 and ‘then draw an adverse inference for the pur- 


pose of penal assessimerit. It will really be defeating the pro- 
tection given by section 22 (4). But where the accounts are 
called for otherwise than for that purpose there is no reason 
why ‘the ‘presumption should not be drawn as in any ordinary 
case. 

In this case the accounts were called for during the course 
of the enquiry as to whether the deduction claimed by the as- 
sessee should be granted or not, and we think that the Income- 
tax Officer was erititled to draw an adverse inference owing to 


the ‘non-production of the account books. It is a question of 
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fact whether the books were avatlable or not. The assessee 
‘says they were lost or destroyed, but the Income-tax Officer 
does not believe it. It is not for us to say whether the Income- 


tax Officer was justified or not in his conclusion. 


This disposes of all the points argued before us. 
The petitioners will pay the respondent Rs. 250 for costs. 


Neos 


Reference answered. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 


PRESENT:—LorpD ATKIN, SIR JOHN WALLIS AND SIR 
LANCELOT SANDERSON. | 


Julien Marret Appellant* 
; 7). 3 . 
Mahomed Khaleel Shirazi & Sons and others Respondents. 


Civil Procedure Code (V of 1998), S. 47—Defendant against whom suit 
dismissed—Money of, paid in part satisfaction of decree under erroneous 
buri final order of Court—Recovery back from plaintiff of—Defendant’s suit 
fresh for—Maintainability—S pecific Relief Act, S. 31—Rectification of deed 
on ground of alleged mistake—Failure to prove mistake alleged-—-Effect of. 


In a suit instituted by S against WL and a French Company, S obtained 
an order for the attachment before judgment of.a sum of money in fixed 
deposit with a Bank. The sum stood in the Bank in the name of M 
and was his property and the French Company had no right to it what- 
ever. To obtain release from that attachment, M got a third party to 
execute a security bond for the sum attached, and the Court accepted that 
security bond and raised the attachment. Eventually a decree was passed 
in the suit in favour of S against the French Company, and the suit was 
_dismissed against M. Nevertheless, S applied to the Court for an order 
calling upon the surety to pay into Court the sum mentioned in the security 
bond executed by him to be paid to S in satisfaction of his decree. The 
Court made an order as prayed for, notwithstanding Ms opposition, and 
the amount paid into Court pursuant to that order was paid over to 5S. 
There was no appeal from that order and it became final. 


M thereupon brought the suit out of which the appeal to the Privy Coun- 
cil arose, inter alta, for the recovery from S of the sum paid into Court by 
the surety under the security bond and paid over to S in satisfaction of 
his decree. Ms case was that the decree in the prior suit having been 
enly against the French Company, the amount of the security bond, on its 
true construction, was not available to S to satisfy that decree, and that 
the order directing the payment of that amount to S in satisfaction of 
that decree was erroneous. 


Held, that S. 47, Civil Procedure Code, barred the suit. 


The question in this case arises between the parties to the prior 
suit and relates to the satisfaction of the «decree therein. So 
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far as the order for payment out is concerned it is expressed to be 
in satisfaction of the decree, it has no other meaning, and that in itself 
precludes any cause of action by the present plaintiff in the present suit. 


In a suit for a declaration that a security -bond given in a prior suit had 
been brought about by a mistake and for a decree directing the rectification 
of the security bond, held that, on failure to prove the mistake alleged, the 
claim for rectification failed. 

Appeal No. 2 of 1928 from a judgment and decree of the 
High Court, Madras (Beasley and Ctrgenven, JJ.), dated the 
16th November, 1926, modifying a decree of Mr. Justice Waller, 
sitting on the Original Side of the High» Court, dated the 6th 
March, 1925. 

The material facts of the case, for purposes of the present 
report, are sufficiently fully stated in their Lordships’ judgment. 


Each of the learned Judges of the Court of Appeal, Madras, 
pointed out that the roney claimed by the plaintiff-appellant 
(Marret) was paid out to the first respondent, Shirazi & Sons, 
under the order of. Mr. Justice Phillips of the 22nd 
November, 1920 (referred to in the Privy Council judg- 
ment), to which the appellant (Marret) was a party and 
against which no appeal had Been preferred, and they held that 
that order was final and that no suit lay to recover the sum in 
question. They came to the conclusion that the order of 
Phillips, J., directing payment to Shirazi & Sons was an order 
relating to the execution, discharge or satisfaction of the decree 
under section 47, Civil Procedure Code, 1908; that the said order 
was wrong; but that the proper remedy of the plaintiff Marret 
was to appeal against that order, and that the remedy was not 
by a separate suit. ; 


Mr. Justice Beasley concluded his judgment in the follow- 


| ing words:— 


In my view Phillips, J, was wrong in ordering its payment out to 
Shirazi & Sons without a further-enquiry as to its ownership and an en- 
quiry also into damages for wrongful attachment should it prove at the 
enquiry that the money was wrongfully attached and it is clear that the alter- 
native prayer in the application for the payment of the money direct to 
the plaintiffs (Shirazi & Sons) was wrong; that being so, the only course 
open to the appellant (Marret) was to appeal against that order of | 
Phillips, J. He did not do so, it is not clear why he did not do so, and 
not having done so it is not open to him now to bring this suit.’’ 


Mr. Justice Curgenven, in a concurring judgment, added:— 


‘In resisting the appeal, the respondents (Shirazi & Sons) have chal- 
Jenged the construction placed upon the security bond by Phillips, J., and 
by the. learned Trial Judge, and have sought to show that its terms 
reproduced, as neasly as might be, the legal incidents of the attachment 
order in place of which it was executed. If this contention can be ad- 
vanced, and if it succeeds, it is obviously fatal to Marret’s claim; because 


| 
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the error would lie not in the terms of the bond but in the order of the 
Court directing payment to the decree-holder. That order, in so far as it 
directed payment to the decree-holder, was between Marret and Shirazi & 
Sons, parties to the suit, and was an order ‘relating to the execution, dis- 
charge or satisfaction of the decree’’. It thus fell within the terms of 
section 47 of the Civil Procedure Code, and could not be made the subject 
of a separate suit. Marret’s remedy was by way of appeal, and this, 
although some reference to the advisability of an appeal appears in the 
correspondence, he omitted to pursue.’’ 


Against the judgment of -the High Court, Madras, on its 
Appellate Side, the plaintiff Marret preferred the present appeal 
to His Majesty in Council. l 

De Gruyther, K.C. and Narasimham for appellant. 

D. N. Pritt, K.C. and C. S. Smith for 1st respondent. 

Du Parcq, K.C. and Raikes, K.C. for 2nd respondent. 

15th November, 1929. Their Lordships’ judgment was 
delivered by . 

Lorp ATKIN.—Their Lordships find it unnecessary to call 
upon Counsel for the respondents in this case. 

This is an appeal-from the High Court of Madras dis- 
missing an appeal by the plaintiff, Mr. Marret. The suit arose 
out of a previous litigation, in which the first defendants in 
this case, who are the respondents here, . Messrs. Shirazi & 
Sons, brought an action against a French company and against 
Mr. Marret in respect of contracts for the sale and delivery of 
hides. It appears that the French company carried on a tannery 
business in France and Mr. Marret had acted as their agent in 
Madras and in India generally. He also carried on business 
on his own account. In that suit Shirazi sued both the French 
company .and Marret, alleging that Marret had acted as agent 
for the French company, and as soon as the plaint was issued, 
by the procedure which is provided in India, the plaintiffs pro- 
ceeded to obtain attachment, before judgment, of property 
which they alleged belonged to the defendants, or either of 
them, and obtained, to begin with, a conditional order of attach- 
ment against a debt which they alleged the defendants, or either 
of them, were owed by a company called the South Indian 
Export Company, and also against a current and a deposit 
account in respect of which they made a similar applica- 
tion that the defendants, or either of them, had in 
the National Bank of India. Eventually that conditional 
order was discharged. and a final order was made. on 
the 27th February, 1919, by which the attachment was limited 
to a fixed deposit of Rs. 50,500 then with the National Bank of 
India, and which is stated in the order to “be standing to the 
credit of the first. and second defendants, or either of them, 
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and the said sum ‘was to remain under attachment till the deter- 
mination of the suit. In fact that sum stood in the Bank in the 
name of Marret, and it has now been decided and it must be 
assumed that the money was in fact the property of Marret, and 
was not the property of the French company. Nevertheless, 
it appears to be plain that the effect of that order of attachment 
was that it gave the plaintiff, if he succeeded in the action, an 
Opportunity at a later stage of putting in issue the question 


whether or not that money belonged to the French company, if 


he got a decree against the French company, or to Marret if he 
got a decree against Marret. The effect of that order was un- 
doubtedly to cause inconvenience to Marret. The fixed deposit - 
Was part of his assets in India, which he desired to retain, and 
he thereupon took steps to see whether he could not obtain 
some other form of security which would be a substitute for the 
attachment of the fixed deposit, and he arranged that there 
should be a security bond given by the South Indian Export 
Company, a company with which both defendants had had 
large dealings, a company of repute. Eventually, as stated on 
page 165 of the Record, an order was made by the Court on the 
3rd July, 1919, the material terms of which are: 

“That upon the South Indian Export Company, Limited, Madras, 
exccuting a security hond in favour of the plaintiffs herein, for the sum of 
rupees fifty thousand and five hundred (Rs. 50,500) only, in place and stead 
of the attachment on the fixed deposit of the said sum of Rs. 50,500 now 
with the National Bank of India, Limited, Madras, standing to the credit 
of the first and second defendants herein, or cither of them, effected in 
pursuance of the said order, dated the 27th day of February, 1919, the 
said attachment on the fixed deposit of the said sum of Rs. 50,500 only to 


be raised, and that the first and second defendants herein, or either of them, 


be at liberty to draw the said sum from the National Bank of India, 
Limited, Madras.’? 


It is to be noticed that the security bond under the order is 
to be in place and stead of the attachment on the fixed deposit. 
The security bond was eventually drafted and it appears to have 
been drawn by Messrs. King & Partridge, who are made defend- 
ants to this suit, who were then acting as solicitors for the pre- 
sent plaintiff and in respect of whose action in this matter the 
plaintiff in tlfis suit has made an alternative claim for damages 
for negligence. Now the bond, after saying that it is made 
between the South Indian Export Company and Shirazi & Sons 
and after reciting the suit which Shirazi had brought and recit- 
ing the attachment against the moneys, both in current and fixed 
deposit with the National Bank of India belonging to Marret, 
the second defendast above named, recites the conditional order, 
and then it recites the modifications of it as to the sum of 
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its. 50,500 on fixed deposit, and in the third recital it is said that 
Shirazi obtained an interim attachment against the money both 
of the fixed and of the current deposit belonging to the second 
defendant above named. 


. Their Lordships only pause on that to call attention to the 
fact that in that security bond there is an express recital that this 
fixed deposit belonged to Marret and then it recites, as has been 
said, the order of the 27th February, 1919, which ordered that 
the attachment should continue until the trial, and then it re- 
cites an application that the attachment should be raised and the 
security bond should be executed in place and stead of the 
above-named attachment. Then the operative part of the deed 
is that 1t— 


~ 


’ “wiinesseth ihat in pursuance of the said order, dated the 3rd day of 


july, 1519, and tu consideration of the premisgs the company doth hereby 
covenaut and agree with tile said plaintitts that the company will, in the 
event ot tne plaintiffs optaining a decree againsi the first and second defend- 
ants or either of them in the said U.S. No. 1U9 of 1919 on the file of the 
High Court at Madras in its Ordinary Original Civil Jurisdiction, pay into 
Court to the credit of this suit the said sum of fifty thousand and five 
hundred rupees.’ p 

Now it'appears to their ER quite plain on the con- 
struction oi that document that the sole obligation imposed on 
the Export Company was in the event of a decree being made in 
favour of the plaintiffs against the defendants, or either of 
them, to pay the money ito Court. In that way it precisely 
preserves the position that it was to be in place and stead of 
the attachment. The effect of the attachment had been that in 
the event of a decree being made against either or both of the 
defendants the question would eventually be raised and finally 
decided as to whether the money was the money of Marret or of 
_ the French company; and if the decree had been obtained against 
the French company, it is quite plain it would not be against 
Marret and that on Marret proving to the satisfaction of the 
Court that the money was his money, the plaintiff would have 
derived no advantage from the attachment. In their Lord- 
ships’ opinion the effect of the bond was precisely and care- 


fully to preserve the position that the money was to be paid 


into Court and as it was to take the place of the attachment it 
would be open to Marret if, as in fact it turned out, the decree 
was only against the French company—to satisfy the Court, that 
the money which had taken the place of the attachment against 
his money was not to be paid out to the plaintiff but should be 
paid back to him. It appears to their Lordships that the bond 
is carefully’ drawn to effectuate that result and it contains a 
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PE valuable recital in favour of Marret to the effect that the fixed 
Julien Marre, deposit in the bond (? Bank) belonged to him—a matter which 
v. before that date might have been open to dispute. Therefore it 
ARNa appears to their Lordships in respect of that which is an issue 


Shirazi& in the case, namely, the allegation of negligence against the 
oo solicitors that they negligently drew that bond so that Marret’s 
Lord Atkin. interests suffered, that the allegation is not sustained. The sug- 
gestion of negligence is that the bond was so drawn that the 
plaintiff in the action became entitled to get that money out of 
Court as soon as he got a decree against the French company, or 
against Marret himself, and that in their Lordships’ view is- 
not the true construction of the deed. . But unfortunately it 
appears to have been the construction put upon it at a certain 
stage of the subsequent proceedings. That order having been 
made and the security hond having been given, the action pro- 
. ceeded. It should be stated that before the security bond was 
given it had been arranged between Marret and the .Export 
Company that the Export Company should be put in a position 
to indemnify themselves out of moneys of Marret in Europe 
and the power-of-attorney given to the Export Company follows 
very closely the terms of the actual security bond. Eventually 
the case came to trial before Mr. Justice Phillips, and a deci- 
sion was given.by him in which he made a decree in.favour of 
the plaintiff for Rs. 1,75,000 against the French company and 
—he dismissed the suit against Marret. Also he made an order 
for costs against Marret which it is unnecessary to discuss 
further at the present moment, because that is not a question 
that arises now in this suit. Then, upon that decree being made 
the plaintiffs in the action took out a summons for payment into 
Court by the Export Company of the sums which were mention- 
ed in their security bond. It was necessary to take out a sum- 
mons because the Registrar of the Court came to the conclu- 
sion, and no doubt correctly, that he could not receive money in 
Court, without an order of the Court, and, therefore, a sum- 
mons was taken out by Shirazi asking that all parties concerned 
should attend the sitting in Chambers on Monday, the 22nd day 
of November, 1920, 


“to show cause why the South Indian Export Company, Limited, should 
i uot be at liberty to pay into Court the sum of Rs. 50,500 or, in the alternat- 
ive, why they should not be permitted to pay the sum to the plaintiffs in 
pursuance of their bond, dated 15th July, 1919, and why, in the event of 
the money being paid into Court, the Registrar shouid not be directed to 
pay the same out to the plainiiff in part satisfaction of the decree herein. ?”’? 


Now that if a threefold summons. It asks, first of all, 
that the South Indian Export Company should he at liberty to 
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pay into Court Rs. 50,500. That, it would appear, was a 
matter of course, because that was their obligation. Then it 
asks in the alternative that they should be permitted to pay the 
sum to the plaintiffs in. pursuance of their bond. That seems 
not to have been in accordance with the bond and to be a relief 
to which the plaintiffs were clearly not entitled. Then it. pro- 
ceeds to ask, in the event of the money being paid into Court, 
that the Registrar should be permitted to pay the money out in 
part satisfaction of the decree to the plaintiff. That was a 
proper relief to ask if the plaintiffs were entitled to it, and on 
that part of the summons which asks for payment out, it was, in 


their Lordships’ view, the duty of the learned Judge if the” 


question was raised before him, to determine the question whe- 
ther or not the plaintiffs were entitled to have the money paid 
out to them and in view of the admitted fact of the money re- 
presenting the deposit being Marret’s property, it seems quite 
pla:n—quite plain. at the present moment—that the proper order 
was to have refused payment out to the plaintiffs of that sum. 

However, the summons came on for hearing be- 
fore the learned Judge* in Chambers and in the record 
there is his indorsement on the summons. The indorsement is: 
"This is not opposed by the South Indian Export Company but 
Mr. Srinivasa Aiyangar for defendants 1 and 2 asks for ad- 
journment to get further and better instructions from his clients. 
They can have no good ground for opposing this application 
which is granted. The money will be received in Court and will 
be available for payment out to the plaintiff.’’ That appears to 
have been an unfortunate decision of the learned Judge, be- 
cause it seems quite plain to their Lordships that the second 
defendant, Mr. Marret, was entitled to appear and to oppose, and 
to successfully oppose, the request for payment out of this 
money to the plaintiffs. Indeed, on the face of the minute it 
might have been doubtful whether or not the Judge meant more 
than to say that the money was to be paid into Court and would 
be available for payment out if a subsequent order was made. 
But that does not appear to have been the construction put on the 
document and no such contention ever was raised in the Court 
below, because at page 285 in the record, on the same day, the 
22nd November, is found the formal order carrying into effect 
the minute of the Judge, and it recites that upon hearing, the 
attorneys for the plaintiff and of vakil for the first and second 
defendants and of attorneys for the garnishees, the South Indian 
Export Company, it is ordered “that the Soufh Indian Export 
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Company do pay into Court to the credit of the suit the sum of 
Rs. 50,900 only; and (2) that upon payment into Court as 
aforesaid the Registrar of this Court do pay the said sum of 
Rs. 50,500 only to Messrs. Mahomed Khaleel Shirazi & Sons the 
plaintiffs herein in part satisfaction of the decree in their favour 
made herein and dated the 20th day of October, 1920.” The re- 
sult is that the plaintiffs have received that sum of money under 
an order made by a Judge of competent jurisdiction, after 
hearing the representatives of all parties concerned, and no 
appeal was made from that order. p = 

It appears to their Lordships that the diffculty that arises 
in this case has arisen entirely by reason of that order, but that 
that order remaining unappealed must be treated as effective. 
There can be little doubt but that the learned Judge took the 
view of the constructiqn of the document which has not com- 
mended itself to their Lordships, and he must have assumed the 
statement as to the obligation of the parties made in the affidavit 
before him that the security, bond provided that if the plaintiff 


succeeded in getting a decree, the Export Company’s money was 


to be available, whether the decree was against the first or the 
second defendant. Now there was no appeal from that order 
by the plaintiffs in the action. There was an appeal from the 
main decree to the High Court, and on the 14th March, 1922, 
the High Court reduced the claim of the plaintiffs to Rs. 30, 000 
and thereupon, some months afterwards in September, 1922, the 
defendant made an application for a restitution of the money 
that had been paid to the plaintiffs. He put it on two grounds: 
first of all, he claimed the whole sum, and, -secondly, in the 
alternative, he claimed a smaller sum, namely, the difference 
between the Rs. 50,500 received and the Rs. 30,000 which they 
had been ordered to get. Now the learned Judge before whom 
that application came took the view that it was not a claim for 
restitution at all, because the money had been paid, not by the 
defendants or either of them but by a surety, and that it had not 
been paid in satisfaction of the decree. This view, however, 
overlooks the fact that, as already recited, the order for pay- 


_ Ment, out orders the Registrar to pay the-sum of Rs. 50,500 to 


the plaintiffs in part satisfaction of the decree. Mi regan the 
learned Judge proceeded on the view, that the proper construc- 
tion of the security bond was that it imposed an obligation upon 
the Export Company to pay the sum to the plaintiffs, or into 
Court for the benefit of the plaintiffs, whether they obtained a 
decree ‘against the French company or whether they obtained a 
decree against Marret. That construction appears to be wrong, 


a 


~- 
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but the order in question is not of particular relevance otherwise, 
for on a further appeal* to the Privy Council, which was heard 
in 1926, they allowed the plaintiffs’ appeal and. restored the or'gi- 
nal order of Mr. Justice Phillips and, therefore, of course no 
further question of restitution could arise. 

Now comes the present suit, which was commenced in the 
interval, and that present suit is commenced upon the footing 
that the security bond was drawn in a wrong form; that it did in 
fact involve an obligation upon the Export Company to make 
the money available for the plaintiffs, whether they wanted to 
use it against the French company or against Marret, and the 
relief claimed is a declaration that the bond was brought about 
by a mistake and a decree directing the rectification of the secur- 
ity bond and a repayment bv Shirazi to Marret of Rs. 50,500, 
with interest; and then, alternatively, in the event of the bond 
not being rectified and the plaintiff not heing able to recover his 
money against Shirazi—it claims against the solicitors the sums 
lost by way of damages for negligence. 


Now it appears to their Lordships plain, on the true con-. 


struction of the bond, that the plaintiff entirely fails to show 
that there was any mistake in the execution of the bond, or any 
right to have it rectified. The bond appears to have expressed 
quite accurately the intention of the parties. It provided simply 
that the money provided by the Export Company was to be 
in truth in place and in stead of the money that had been attach- 
ed and it in no way gave greater rights to the plaintiffs than 
. they would have possessed in respect of the money which was 
attached.. Indeed, so far as the bond varied the position, it 
did so in favour of Marret, because it contained an express reci- 
tal that the deposit belonged to Marret, whereas that matter had 
been left in doubt, so far as the attachment was concerned, and 
it seems to follow, therefore, that no claim exists for rectifica- 
tion. There has been no mistake and the foundation of the 
suit fails. 

But quite apart from that, there seems to be another 
answer to the case, and that is, that, by section 47 of the Civil 
Procedure Code, all questions arising between the parties to the 
suit in which the decree was passed, or their representatives, and 
relating to the execution and (? or) satisfaction of the decree 
shall be decided by the Court executing the decree. It is plain to 
their Lordships that the question in this case arises between the 
parties to the suit and relates to the satisfaction of the decree. 
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So far as the order for payment out is concerned it is express- 
ed to be in satisfaction of the decree, it has no other meaning, 
and that in itself- precludes any cause of action by the present 
plaintiff in the present suit. 

The result of their Lordships decision disposes of the claim 
on the ground of negligence because that claim, as pleaded, is 
entirely based on the allegation that the solicitors negligently 
drafted a bond with the meaning which their Lordships have 
decided is not properly to be put upon the bond. It seems 


‘desirable that their Lordships should state, so far as the case 


has been put before them, that they can see no ground what- 


ever for any claim in respect of negligence on the part of the 


solicitors. At the time they seem to haye protected his inte- 
rest with assiduity and with considerable success. They seem 
to have carried through this negotiation which undoubtedly 
was of gieat moment to Marret in which this bond was sub- 
stituted i the attachment and in doing it they seem to have 
succeeded in procuring for Marret a we that the deposit hbe- 
longed to Marret, and that was clearly a considerable advantage. 


They ceased before any questions of the payment into Court ; 


arose to represent Marret, and, therefore, they are not responsi- 
ble for any difficulty arising by reason of the order made for 
payment out. 

‘Their Lordships must deal with the case as it has been 
framed, and as in fact they come to the conclusion that the 
plaintiff has entirely failed to establish any ground for the 


relief which he asks, they must advise that the suit be dismissed - 


with costs to both respondents. 

Their Lordships, however, cannot leave the case without 
saying’ that, on the facts of the case, it would appear that the 
plaintiff, Mr. Marret, tiad the misfortune, owing to a wrong 
construction being put upon this document, to have had his 
own money applied in payment of a debt due by somebody else. 
Whether he has any, and what, other relief against anybody in 
connection with that unfortunate position their Lordships ex- 
press no opinion; but while they feel bound to say this is an 
unfortunate result, yet 1t appears to their Lordships quite plain 
that it cannot be remedied by the procedure the plaintiff has 
adopted in the present case. Therefore, their Lordships will 
humbly advise His Majesty that this appeal should. be dismissed 
with costs. 

“Soli6itors for appellant: Chapman, Walker & Shephard. 

Solicitors for 1st respondent: Douglas, Grant’ & Dold. 

Solicitors for 2nd respondent: Sanderson Lee & Co. 

KEIR: Appeal dismissed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras. | 


PRESENT:—Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, Sir GEORGE LOWNDES AND Str Brnon MITTER. 


Hota Virabhadrayya Garu jà Appellant™ 
v. 
Sri Raja Manyam Mahalakshmamma Garu and 
others .. Respondents. 


Easement—Water of stream—Diversion of, for purposes of trrigation— 
Permanent masonry structures—Diversion by putting up—Claim to right 
of—Evidence disproving, but disclosing right to diversion by erection of tem- 
porary structures—Decree proper in case of—Dismissal of sutt—Declara- 
tion of latter right—Costs—Successful party—Costs of—Disallowance of— 
Grounds—Over-statement of claim—Privy Council appeal—Delay in pro- 
secution of—Dtsallowance of costs on ground of. 


Appellant, the owner of the Gangole estate, sued the owners of two 
other estates for a declaration of his right to build a permanent masonry 
structure across a hill stream known as the Kovvada river, which flowed 
through his estate, for the purpose of diverting its water for feeding the 
Sagipadu stream which irrigated the lands in his estate. 


The Courts below found that for,more than 20 years before the com- 
mencement of the suit the defendants, whose cstates lay helow the appel- 
lant’s estate, had enjoyed the water free/entirely from any such interrup- 
tion as permanent masonry structures would create, and the High Court 
dismissed the suit on foot of that finding. Both the Courts below, how- 
ever, held that there had becn from time to time an interruption of the 
water of Kovvada through the erection of temporary structures put up 
by the owners of the Gangole estate at the point of junction of the Sagipadu 
and Kovvada streams, that those structures were used for the purpose ‘of 
feeding the Sagipadu stream with water from the Kovvada river, and that 
that right had been exercised for 20 years before suit. 


Held that, in the circumstances of the case, the decree of the High 
Court dismissing the ‘suit was wrong, and that there ought to be a decla- 
ration: that the appellant was entitled to divert water from the Kovvada 
stream so as to secure a flow in the Sagipadu channel for the purpose of 
irrigation by the erection of temporary structures at the point of junction 
of: the stream and channel. 


f High Court’s order as to costs not interfered with because appellant 
had throughout sought rights that he was not entitled to, the judgment 
of the High Court was supported by the form of appellant’s action, and 
the Privy Council granted the relief they did as an indulgenge to appellant. 

Costs of Privy Council disallowed because of unexplained delay in 
prosecution of appeal. ; a 
Consolidated appeals No. 43`of 1926 from two decrees of 
the High “Court, Madras (Phillips and Devadoss, JJ.), dated 
the 14th December, 1922, which varied two decrees, dated the 
18th May, 1918, of the Court:of the Government Agent, 
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Godavari, in two su'ts (Nos. 2 of 1916 and 1 of 1917) brought 
in his Court. 


In suit No. 2 of 1916 the appellant as owner of an estate 
called Gangole sued the owners of two other estates called Pola- 
varam and Gutala for declaration of a right to build across a hill 
stream known as the Kovvada (which flowed through his estate 
and then through Gutala and Polavaram) cross-bunds (dams) 
of stone, brick, or such other material as he chose and to divert 
the waters of that stream as he pleased. 


In suit No. 1 of 1917 the respondents, “as owners of Gutala, 
claimed aga‘nst the appellants as owner of Gangole a mandatory 
injunction for the removal of a Valanka or permanent trans- 
verse dam which he had erected in the Kovvada and an injunc- 
tion against the raising of any obstruction in that stream. 


The Trial Judge held that Gangole had not in the first suit 
proved its right to the only relief that it had claimed in its 
plaint but nevertheless passed a decree in its favour for other 
relief and ordered the extent thereof to be ascertained in execu- 
ton and he dismissed the second suit, (7.¢c., Gutala’s suit). The 
High Court (on appeal) dismissed the first (Gangole’s) suit and 
decreed the second (Gutala’s). 


The facts of the disputes between the parties are somewhat 
complicated but may be summarised as follows:— 


Gangole was originally part of Gutala but Gutala parted 
with it in 1843 by a transaction which the Courts in India con- 
currently found to have been a sale and since 1849 it has been 
registered as a separate estate. 


The Kovvada is a hill stream which runs from west to 
east, passes through Gangole, Gutala and Polavaram and finally 
flows into the river Godavari. 


There had been disputes before 1849 between Gutala on the 
one side and Polavaram on the other, and since 1849 between- 
Gangole, Gutala and Polavaram, as to attempts made, till 1849 
by Gutala, and since that time by Gangole, to block up the 
Kovvada on its way through the Gangole land and thus divert 
its waters to artificial side-channels of which the most important 
was called, Sagipadu for the benefit of the Gangole lands. 


it would appear that Valankas or transverse dams of a 
temporary nature sloping across part of the river were from 
time to time erected with a view so to divert the water, but the 
stream always washed them away and the opposing parties pre- 
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vented the building of anything more permanent and it has been 
concurrently found (by the Courts in India) that no perma- 
nent Valanka or cross-dam was ever made till the year 1911. 


In that year Gangole built a masonry Valanka or trans- 
verse dam and a cross-dam which completely blocked the stream 
and though he removed the cross-dam under the order of a 
Magistrate he re-built it in 1912 and he maintained the Valanka 
and accordingly on the 29th March, 1916, and the 19th July, 
1917, Gangole and Gutala respectively brought the present suits. 


Gangole based its claim in the first suit and its defence in 
the second suit (a) on the allegation of an agreement in writing 
between Gutala and Polavaram, dated the 29th October, 1829, 
and (b) on a prescriptive right by long user to block up the 
ISovvada and divert its water to the wise of Gangole. 


Gutala and Polavaram put in written statements. Thirty- 
three issues were raised but the really material questions in the 
suits were— 

1. Whether the alleged agreement of 1829 was proved? 


2. If so, what was its effect and whether Gangole had any and 
what rights under it? 


3. Whether Gangole had established a prescripiine right to block up 
the Kovvada? 


4. Whether such right, if established, was an easement and, if so, 
whether continuous or discontinuous? 


5. Whether if Gangole had established any such right it had been lost 
or extinguished by non-user? 


Gangole did not produce the alleged agreement of the 29th 
October, 1829, on which it sued but rene oured to prove it by 
secondary evidence (Exhibit E). 


The Trial Judge having accepted Exhibit E as a copy of the 
agreement sued on, recorded in his judgment his conclusion that 
on its true construction it was not an agreement binding on the 
parties for all time but what he called “a working hypothesis—a 
tentative scheme devised to try and settle a dispute” and that 
Gangole had no exclusive right to the water of the Kovvada 
thereunder. The learned Judge next considered the question 
whether Gangole had acquired the right that he claimed by user 
and held that it had not, but that it had acquired a right to cross- 
bund the Kovvada “limited to the use of temporary and flimsy 
materials” and that Gangole had also the right to raise some 
kind of a Valanka or transverse dam and that the extent of those 
rights could only be determined in execution. 
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On the question of limitation the Trial Court held that the 
right claimed was a continuous easement and that, therefore, 
Article 47 of the Limitation (? Easement) Act did not apply to 
the case, and only Article 120 of the Limitation Act did, and - 
as the last obstruction was not oer 1911 the suit was not 
time-barred. 

The learned Judge accordingly passed a decree that Gangole 
was not entitled to build any permanent cross-dam in the Kovvada 
stream to the injury of Gutala and Polavaram, but that it was 
entitled to use such portion of the water of.the Kovvada stream 
as was reasonable for the enjoyment of its estate as an upper 
riparian owner by raising temporary cross-dams and temporary 
Valankas and to make use to that extent of the Sagipadu channel 
and that the extent of that right as well as the length, breadth 
and height of the cross-dam Valanka or. other contrivance for 
the reasonable exercise of them, the inaterials of which they 
were to be built and the design of the structure should be ascer- 


‘tained in execution on consideration of such points as the ex- 


tent of irrigation based on the average of five years’ accounts 
prior to the institution of the. suit, on the facility for other 
supplies from streams or from the free catchment of tanks or 
from the surplus of other tanks and the same to be apportioned 
accordingly among the three estates. He dismissed. suit No. 1 
of 1917 by Gutala. 


Gangole and Gutala appealed from these decrees and the 
Appellate Court (Phillips and Devadoss, JJ.), held in a judg- 
ment which Phillips, J., delivered (1) that Gangole had failed 
to prove the agreement on wh’ch he sued; there being no second- 
ary evidence of it within the meaning of section 63 of the Evi- 
dence Act; (2) that no proof of acquisition of the right claimed 
by prescription or user had been given and that therefore 
Gangole’s suit against Polavaram must be dismissed. 


The learned Judge (Phillips, J.) then dealt with Gangole’s 
claim against Gutala, who admitted an agreement in 1829 in the 
terms af Exhibit E, but denied that it had transferred its own 
rights thereunder to Gangole, and held that Gangole had failed 
to make out its claim and further that even if it had established 
the right claimed and had established that it was a continuous 
easement, obstruction to it had begun at the latest in 1876 and 
had continued till the suit and therefore the easement had been 
extinguished by cesser of enjoyment for an unbroken period of 


“more than 20 yeafs and-that the agreement was also invalid as 


the actual raiyats of Polavaram were not parties to it. 
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_The ee ned Judge further held that as a matter of law the 
decrees of the Trial Court in Gangole’s suit could not stand, as 
it ought to have dismissed that suit (t.e., suit No. 2 of 1916) 
on finding that Garigole was not entitled to the only relief that 


he claimed and that the Trial Judge ought to have directed the 


removal of the Valanka in Gutala’s suit (2.e., suit No. 1 of 
1917), and the Appellate Court passed decrees accordingly. 
The judgment of the Court of Appeal is reported in 73 
Indian Cases, page 66. 


From those dectees Gangole, apprehending that the effect 
of such decrees may be held to negative any right of his ‘to 


maintain any cross-bund or side-bund of any materials on the- 


said stream, appealed to His Majesty in Council and contended 
(inter alia) that he was entitled, at all events, to divert the 
waters of the Kovvada channel by mens of temporary cross- 
bund and temporary Valankas for the benefit of his (Gangole’s) 
estate. 


Upjohn, K.C. and Narasimliam for appellant. 
S. Smith for Ist and 2nd respondents. 
De Gruyther, K.C. and Raikes, K.C. for 5th respondent. 


Sth November, 1929. Their Eee judgment was deli- 
vered by 


Lorp BuCKMASTER.—For the purpose of the few remarks 
that are necessary to dispose of this matter, the Board assumes, 
in accordance with the instructions of Counsel, that the map 
before them is a map which is north and south, east and west, 
according to the square of the paper. So regarded, it appears 
that there were originally two estates, one known as the Gutala 
estate on the south and the Polavaram estate on the north of a 
river known as the Kovvada river. The river does not. form 
the actual boundary of the estates, for in part it flows wholly 
through the Polavaram estate, a small strip of Polavaram being 
left to the south, but the above description is roughly accurate. 
The Kovvada river comes first from the north down to the south, 
and then due west to east, and runs through the greater part of 
its course in the Gutala estate. The Polavaram estate had another 
river running through, which was called the Pedrala river. 


aa 1829 it became of considerable consequence. to try id 
arrange, as between these two estates, how the waters froni these 
streams could be best adjusted for the purpose of irrigating the 
lands through which they flowed, and. there would appear to 
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have been an agreement made for that purpose. What the agree- 
ment was it is now unnecessary to determine, because of the 
events that have subsequently occurred. It is stated that its pur- 
pose was to enable the owner of the Gutala estate and the owner 
of the Polavaram estate respectively to erect permanent dams 
across their various rivers for the purposes to which reference 
has been made. The agreement is not in existence, and the 
circumstances that have happened since show that, even if it did 
contain the terms which it is alleged were there, the owner of the 
Gutala estate has completely lost the right to erect permanent 
dams across the bed of the Kovvada river. The Gutala estate 


ultimately got divided, and it is now in part called the Gutala 


estate and in part the Gangole estate, the Gutala estate being that 
part furthest to the east. The Gangole estate is the one which 
occupies the greater past of the bed of the river, and it is the 
One in respect of which the difficulty mostly arises, for in that 
estate there is a bend in the Kovvada river, off which there runs 
a stream called the Sagipadu stream, which, according to this map, 
fills the tanks and irrigates the land that lies to the south of 
the Kovvada river. The Gangole estate claimed that they were 
entitled to put a permanent structure across the Kovvada river, 


“and they in fact appear to have attempted this from time to 


time and to have erected in 1911 a masonry structure called 
a valanka, that runs some 200 yards out into the river, 


Their right being disputed, they started proceedings for a 
declaration claiming their right in\these terms, and although they 
asked in their plaint for such other relief as the Court might 
grant, their clear plain claim was to erect permanent structures. 

Now both the Courts have held that such a claim cannot be 
maintained; that, whatever may have been the contents of the 
original agreement, for more than twenty years before the com- 
mencement of this suit, the owners of the land and the stream 
that lie below the Gangole estate have enjoyed the water free 
entirely from any such interruption as these structures would 
create, and 1t follows, therefore, that that claim must fail, The 
High Court has held that that in substance is the whole dispute 
and, that claim failing, they have dismissed the suit. It is a 
possible view to take of the litigation, but it appears to their 
Lordships that it is not the one that ought to be taken in the 
circumstances of this case. Both Courts, the High Court and the 
Court of first instance, hold that there has been from time to 
time-an interruption of the water of Kovvada through the 
erection of structures put up by the owners of the Gangole estate 
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at the point of junction of the Sagipadu and Kovvada streams. 
The exact character, extent and nature of these structures are 
not very clearly defined, but that they were there and that they 
were used for the purpose of feeding the Sagipadu stream with 
water from the Kovvada river is beyond dispute. That right 
has. been exercised for twenty years before the beginning of 
these proceedings, and their Lordships think that it is important 
that it should be preserved. It might be jeopardized if in fact 
the course taken by the High Court were adopted and the action 
were dismissed without, more. The right, therefore, which the 
evidence shows that the Gangole estate people possess is a right 
to such interference with the water of the Kovvada stream as 
has been effected by the continual use of what are described as 
temporary structures at the junction of the two rivers, Kovvada 
and Sagipadu, and that right their Lordships propose to pre- 
serve to them. As in 1911 the temporary structures . were 
changed and.a permanent one was erected, this permanent struc- 
ture, which ought not to be there, must not be considered in 
measuring the appellant’s rights. | 

Their Lordships think, therefore, that ma will do justice 
in this case if they declare that the plaintiff, Hota 
Virabhadrayya*, is entitled to divert water from the 
Kovvada stream so as to secure a flow in the Sagi- 
padu charinel for the purpose of irrigation by the erection of 
temporary structures at the point of junction of the stream and 
channel, the nature and size of such structures and the condi- 
tions of their erection to be determined by ascertaining the 
character of those used during the twenty years before the com- 
mencement of the suit, but d'sregarding for this purpose the 
permanent cross-dam and valanka erected in 1911, and, in the 
absence of agreement, the nature and size of the structures to 
be erected pursuant to this declaration and the conditions of 
their erection are to be settled by the Government Agent at 
Godavari. 

Mr. De Gruyther has suggested that all such a E 
establishes is the security of the natural right possessed apart 
from prescription. It may or may not be so; but it is possible 
“that the use of these structures has given a larger right than 

the natural right, and ‘t is that larger right that their Lordships 
think ought not to be lost or jeopardized. ° 

In those circumstances they think that the above declara- 

tion should be substituted for the order that has been made, and, 
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for the purpose of simplicity, it seems that it would be better 
if all the orders were discharged and this Board made one order 
in both actions, declaring in the terms above indicated with the 
addition that there was no right whatever to erect any perma- 
nent cross-dam or valanka which the appellants claim the right 
to erect; and that the masonry or valanka that has already 
been erected should be taken down; and this order noni -þe 
substituted in the place of the other orders. 


There only remains the question of costs. The form of 
action, in their Lordships’ opinion, certainty lends support to the 
judgment that was delivered by the High Court. It was be- 
cause the High Court refused to exercise a power that they pos- 
sessed to modify the relief that the plaintiff asked that their 
Lordships have thought it right to interfere, and therefore they 
do not think the order 61 the High Court as to costs should be 
interfered with. It must be remembered that, fiom beginning 
to end, the plaintiff Hota Virabhadrayya sought rights that he 
was not entitled to-enjoy. 


As to the costs in the proceedings before this Board, their 
Lordships think that there should be no order as to costs at all. 
Apart from the circumstances to which attention has already 
been called, there does remain the fact that for over three years 
the record has been in the Privy Council Office, and no adequate 
reason is offered as to why that time has elapsed before- this 
matter has been set down for trial. Their. Lordships think it-is 
of the utmost importance that the people in India should realise 
that the statements their Lordships have made, as to the essen- 
tial duty on the part of litigants to use all reasonable speed to 
bring their cases to trial, are not mere empty phrases; and their 
Lordships mean to-enforce and make them effectual bv the only 


‘instrument in their hands, by dealing with the question. of the 
_-costs.on the: appeal where the delay arises. 


_ For these reasons their Lordships will humbly advise His 
Majesty to make the order indicated in this case; there will be 
no interfertnce with the orders as to costs in the Court below: 


and there will be no costs of these appeals. 


Solicitor for appellant: H. S. L. Polak. 


e Solicitors for Ist and 2nd respondents: Douglas, Grant 
& Dold. 


Solicitors for 5th respondent: Josselyn & Elwes. 
K.J. R. , Order of High. Court varied. 


ued 
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PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Fort William 
in Bengal. | 


Present:—Lorp ATKIN, SIR JoHN WALLIS AND SIR 
LANCELOT SANDERSON. 


Hunsraj and others : =..  Appellants* 
V. l 
Bejoy Lal Seal and others .. Respondents. 


Lease—Lessee—Sub-dease for unexpired residue of term by—Assign- 
ment of term or sub-lease merely—Law applicable to decision of questton as 
to—English law—Law under Transfer of Property Act, S. 108 (7) —Con- 
tract to the contrary within meaning of—Covenant against assignment sub- 
ject to express power to underlet-—What amounts to—Effect of—Assign- 
ment—Covenant against—Assignment in breach of—Effect of—Assignment 
void merely or forfeiture also occasioned thereby. 


In India a sub-lease by a lessee for the tinexpired residue of the term 
does not operate as an assignment of the term and is not a breach of a 
covenant .against assignment. 

In India a lessee as sub-lessor can create a sub-lease for the unexpired 
residue of the term with the same incidents as any other sub-lease. 

The question whether or not a sub-lease by a lessee for the unexpired 
residue of the term operates as an assignment of the term must be decided 
in accordance with the law. not of England, but of India. That law is to 
be found in S. 108 (7) of the Transfer of Property Act, and, though founded 
on English Jaw, and drafted in the first instance by eminent lawyers in 
England, it has only applied the English law in so far as it was considered 
applicable to India. 

One of the covenants in a lease deed provided that the lessees should 
be at liberty or should have full power and authoritv to underlet the de- 
mised land and the buildings, etc., to be erected and built by them. Another 
of the material covenants provided that they should have no power save 
amongst themselves as provided in the lease to assign, transfer or in any 
way to alienate their right, title and interest upon the demised land and 
the buildings to be erected by them thereon. 

Held, on a construction of the lease deed, that the covenant against 
assignment was clearly subject to the express power to underlet and that 
there was; in the lease. no contract to the contrary within the meaning 
of S. 108 (j). of Transfer of Property Act. 

Quaere whether a covenant in a lease that the lessees ‘‘shall have 
no power’’ to assign has merely the effect of rendering such assignments 
void, and cannot occasion a breach by the lessees ‘fof the covenants, condi- 
tions, agreements herein contained and on their part to be kept observed 
and performed according to the true intent and meaning ofethese presents”? 
-So as to involve a forfeiture. 


_ Appeal No. 107 of 1928 from a decree of the. High Court, 
Calcutta, Civil Appellate Jurisdiction (C.C. Ghose and Buck- 
land, JJ.). dated the 25th November, 1927, reversing a decree 
of the said High Court, Ordinary Original Jurisdiction (Page, 
J.), dated the 14th April, 1927. 


un arah ia aana aaa aaa saa wama maan G a Aka Ma ahaaa samang maagama mama a a a a aana a g 
= 


*P.C. Appeal No. 107 of 1928. | _ 12th December, 1929. 
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Hunsraj 


v. 
Bejoy Lal 
Seal, 
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The question for determination in this appeal was, whether 
a lease of immoveable property in Calcutta, known as 7|1 (now 


7(2), Halliday Street, had been forfeited owing to the lessees 


having mortgaged it by way of sub-demise to the appellants. 


The lease in question was for a term of 61 years, and was 
made on the 23rd August, 1910, between Bolai Lal Seal (lessor), 
the predecessor-in-interest of the plaintiffs (respondents 1 to 
5) and Chuhamal Khandelwal and Bulchand Agarwalla 
(lessees), the predecessors-in-interest of Benarasidas Khandel- 
wal and Gordhondas Khandelwal (defendants 1 and 2). ‘The 
lease contained covenants.as follows :— 

Fifth— .. ..., 

Sitth— 2. . 1. 

(Both these covenants are set out at length in their Lord- 
ships’ judgment. ) i 


“There was also the following proviso in the lease :— 

‘‘Provided always and it is hereby agreed and declared by and between 
the said parties to these presents that . . . if any breach shall happen to 
be made by the said lessees in all or any one or more of the covenants, 
conditions and agreements herein contained and on their part to be kept, 
observed and performed according to, the true intent and meaning of these 
presents then and immediately thereupon and for all or any one or more 
of the causes aforesaid it shall be lawful for the said lessor into and 
upon the said hereby demised premises or into or upon any part thereof 
in the name of the whole to enter and the same to have again repossess 
as in his orginal estate or right in the said manner to all intents and» pur- 
poses as if these presents had never been made or executed, anything here- 
inbefore contained to the contrary thereof in anywise notwithstanding.’ 


On the 7th, May, 1923, the lessee-defendants Nos. 1 and 2 
executed a mortgage in favour of Lala Radhummull (defend- 
ant 3), the .predecessor-in-title of the appellants, in respect of 
properties described in Schedules A and B of the deed. The 
properties included in Schedule B were lands and houses situate 
at Delhi and Karachi and Schedule A cons’sted of the mortga- 
gor’s leasehold interest under the said lease of the 23rd August, 
1910. Clause 3 of the mortgage deed provided as follows:— 


‘3. In further pursuance of the said agreement and for the considera- 
tion aforesaid the mortgagors do hereby demise and sub-let unto the mort- 
gagee all the hereditaments and premises comprised in and demised by the 
said lease and more fully described in Schedule A heretinder written which 
is valued at rupees ten thousand and covenant to hold the same unto the 
mortgagee for the unexpired residue of the term of 61 years granted by 
the said lease subject to the proviso that this sub-lease shall terminate 
forthwith as and when the amount of money advanced by the mortgagee 
shall þe repaid with interest hereinbefore mentioned and all costs as 
between attorney and clients and all dues for the time being as hereinbefore 
and hereinafter mentioned either by the mortgagors personally or by reali- 
sation of rents and pfofits by the mortgagee himself and from the tenants 
now occupying or those who will occupy in future less the expenses and costs 


7. 
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of realisation and all other payments to be incurred and paid in connection 
therewith the said hereditaments and premises comprised in and demised 
by the said lease.’’ 

The mortgagors entered into eight covenants set out in 
clause 4 which concluded as follows :— 

‘‘ Provided always that if the mortgagors shail repay to the mortgagee 
all principal moneys and interest and costs, charges and expenses and dues 
as atoresaid on the days and in the manner atoresaid or in the event of the 
principal money with interest thereon being fully reimbursed through the 
rents, profits and income of the premises then and in such case the mort- 
gaged premises and the premises sub-let shall and at any time thereafter at 
the request and costs of the mortgagors be respectively reconveyed or surren- 
dered to them or their respective heirs, executors, administrators and 
assigns or as they may direct,” 

The lessee-mortgagors covenanted among other matters that 
they should pay the lessors the rent reserved by the said lease 
and observe and perform the lessee’s ecovenants, and that they 
had appointed the mortgagee as their attorney for realising 
the rents, profits and income of the properties in Schedules A 
and B and for other purposes connected therewith. 


On the 20th August, 1923, the plaintiffs (lessors) through 
their solicitors informed the lessee-defendants that they regard- 
ed the lease as having been determined by reason of the mort- 
gage which operated as they (plaintiffs) alleged as a breach of 
the sixth covenant by the lessees. They called upon those de- 
fendants to make over possession of the demised premises: forth- 
with. , 

On the 25th January, 1924, the plaintiffs (lessors) insti- 
tuted the present suit against the lessees (defendants 1 and 2) 
and the mortgagee (defendant 3). In their plaint the plaint- 
iffs set out the lease, the provisions of clause 6 thereof, the 
fact that the lease contained a provision for re-entry for breach 
of covenant, and the mortgage executed by the first two defend- 
ants in favour of the third, and pleaded that this mortgage was 
a breach whereby they (plaintiffs) were entitled to determine the 
lease, and that in their letter of the 20th August, 1923, to the 
first two defendants of which they had sent a copy to the third 
defendant, they had done so. They prayed for a declaration 
that the lease was determined, possession, mesne profits, etc. 

In their written statement the lessee-defendants Nos. 1 and 
2 submitted that clause 6 of the lease did not prohibit, them 
from underletting or mortgaging and that if and so far as it 
did it was repugnant to clause 5 and void. They contended that 
the rights of the third defendant were to tease and to stand 
determined as soon as the mortgage-money was paid Off and 





Pi; 
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that by the mortgage they had not parted with their rights as 
lessees. 
The mortgagee-detendant No. 3 filed a separate written 
statement, in which he submitted that on a true and proper 
construction of the lease there was no restraint whatever upon 
the alienation under the said lease. He denied that the docu- 
ment in his fayour was an assignment in breach of any terms 
ot the lease and submitted that he had the right to hold the 
premises on the terms and conditions mentioned in that docu- 
ment. i 


During the pendency of the suit the lessee-defendants 
Nos. 1 and 2 were adjudicated insolvents by the Court of the 
Judicial Commissioner of Sind and the Official Receiver of that 
Court was added as a defendant. Later on defendant 3, the 
mortgagee, died, leaving a Will, and the present sae. 
who were the executors and executrix under that Will, were 
substituted for him as defendants. 


The suit was tried by Mr. Justice Page, who delivered judg- 
ment on the 14th April, 1927. He held that there was no for- 
feiture, observing as follows:—- 


“I do not think it was the intention of the parties to the lease of the 
23rd August, 1910, that a transaction, in which the term was mortgaged, 
whether the mortgage was a legal or equitavie one, shouid work a Ior- 
fciture under the sixth covenant in the lease. The Court leans against 
forfeitures and, in my opinion, the principle of law to be appiied is that 
laid down by Abbott, C.J., and Bayley, J., in Doe v. Hogg, (1824) 4 Dowling 
and Ryland’s Reports, p. 226. 


‘Applying the principles enunciated in those: cases to the fifth and sixth 
covenants in the lease, in my opinion, the parties intended and agreed that 
by way of sub-demise or otherwise the lessees should be entitled to part with 
possession of the land and premises demised so long as tney did not abso- 
lutely transfer the whole of their right, title and interest therein. In my 
opinion it cannot reasonably be contended that under the mortgage of the 
7th May, 1923, the lessees parted absolutely with the whole of their 
right, title and interest in the said premises. I need not enumerate or 
discuss the several clauses of the mortgage, for it appears to me to be 
clear that the execution of the mortgage was not a breach of the sixth 
covenant; and I cannot bring myself to believe, upon a true construction 
of the sixth covenant in the lease, that it was intended or agreed by the 
parties thereto that where the term was mortgaged as security for a 
loan-in such a way that upon repayment the term should be surrendered 
to’ the mortgagors, the mortgage should operate as a ‘forfeiture of the 
lease. ”? 


The Trial Judge, therefore, made a decree dismissing. the 
plaintiffs’ suit, and from that decree the plaintiffs appealed to 
the High Court in its Appellate Jurisdiction, and the appeal was 
heard by C. C. Ghose and Buckland, JJ., who delivered separate 
judgments on the 25th November, 1927, The learned Judges 
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of the Appellate Court held, differing from Page, J., that the 
plaintiffs claim was well founded. 


Mr. Justice Ghose summed up in the following words:— 


““In my opinion, having regard to these considerations, there cannot be 
any doubt that the assignment in the present case by way of mortgage of 
the residue of the term is an absolute one, and that there is no substance 
in the contention that there is a distinction discerriple between the words 
employed when mortgaging the properties set out in Schedule B and when 
mortgaging the residue of the term referred to in Schedule A by way of 
sub-demise. The distinction, if any, 1s because of the nature of the pro- 
perties set out in the two schedules; it may be noted further that the 
draftsman of the said morlgage has used sufficient and apt words to indi- 
cate that it was to be an assignment of all the rematung interest in the 
termi: Mortgages of leaseholds by assignment before 1926 were made in 
England by assignment of the whole unexpired residue of the term, and 
similarly in the case of mortgages of leaseholds by sub-demise they were 
made by demising the property to the mortgagee, reserving the last day or 
the last few days of the original term. The enortgage in this case is, as 
indicated above, of the residue of‘the term. Further, the mortgage of the 
residue of the term in this case is really in the nature of an usufructuary 
mortgage, and there would seem to be great force in the contention put 
forward on behalf of the appellants that it does amount to an alienation 
within the meaning of clause 6 of the indenture of lease. I am unable 
to hold that there was anything reserved by the lessee when he executed the 
mortgage in the manner in which he did, and I am of the opinion that no 
comtort can be derived by the defendant No. 3 from the words used in 
clause 3 of the mortgage. In my judgment, the transaction complained of 
in this case does not amount to a mere under-letting or an underlease, but 
it amounts to an alienation, and, therefore, as such, is hit by clause 6 of 
the indenture of lease. Jn my opinion it operates as a forfeiture.’’ 


Mr, Justice Buckland, in concurring with Mr. Justice Ghose, 
added the following remarks:— 


“Since it has been conceded that an underlease of the residue of a 
term amounts to an assignment, the only question is whether by the mort- 
gage of-the 7th May, 1923, a breach of the covenant against assignment 
contained in. the lease was committed. The answer to this question de- 
pends upon the construction to the placed upon the instrument of the 7th 
May, 1923. 


“It is not necessary that I should consider this point in detail, for 
in my opinion it is covered by the decision in Bengal National Bank, 
Lid. v. Janaki Nath Roy, (1927) 1.L.R. 54 Cal. 813, to which I was a party 
and in which I fully stated my reasons for the view taken. Though, notwith- 
standing that case, it has been argued that the mortgagor retained some 
interest in the leasehold premises, the terms of the instrumentin my opinion 
are inconsistent with such a view.’’ 


‘The judgments of the learned Trial Judge and of the Ap- 
pellate Bench are reported inI.L.R. 54 Cal. 948 and 32 Calcutta 
Weekly Notes, page 353. _ 5. 


Against the decree of the High Court in its Appellate 
Jurisdiction, the representatives of the mortgagee appealed to 
His. Majesty in Council. 


. R38 


P.C, 


Hunsraj 


D, 
Bejoy Lal 
Seal. 
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P. C. © Upjohn; K.C. and Parikh for appellants. 
sania Dunne, K.C. and Dube for respondents. 
oe 12th December, 1929. Their Lordships’ judgment was deli- 
l vered by 
Sir John SIR Joun WaALLIS.—This is an appeal from a decree of 
Wallis. the High Court of Calcutta, reversing the decree of Page, J., in 


a. suit tried betore him under the ordinary original jurisdiction 
of the Court. 


The suit was brought to enforce a forfeiture for an alleged 
breach of a covenant against assignment contained in a lease 
for a term of 61 years of premises in Halliday Street, Calcutta, 
made on the 23rd August, 1910. On the 7th May, 1923, the 
first and second detenuants, who are the owners of the lease- 
hold interest, executed 4 mortgage by way of sub-lease of the 
leasehold premises, sub-letting them for the unexpired residue of 
the term, and on the 25th ot January, 1924, the plaintiffs, who 
are the representatives of the original lessor, instituted the pre- 
sent suit to enforce a forfeiture. 


Both the Courts below held, following the English decisions, 
that an absolute demise by sub-lease for the unexpired residue 
of the term would operate as an assignment of the term and 
be a breach of a covenant against assignment, but the Trial 
Judge held that, under the terms of the mortgage of the 7th 
May, 1923, there was not such an absolute demuse, wliéreas the 
Appellate Bench held that there was, and consequently that the 
plaintiffs were entitled to enforce the forfeiture. They accord- 
ingly allowed the appeal and gave the plaintiffs a decree. 


Had the usual practice in England been followed of creat- 
ing a mortgage of this kind by granting a sub-lease for a few 
days. less than the unexpired residue of the term, the lessees as 
sub-lessors would not Kave parted with their reversion, and no 
question of assignment could have arisen. 


The question having arisen in India, it has, of course, to 
be decided in accordance with the law, not of England, but of 
India; it does not, however, seem to have occurred to anyone 
in the. Courts below to see, in the first place, before’ resorting 
to English decisions, whether under the law of landlord and 
tenant in India a sub- lease by a lessee for the’ noca pired resi- 
due of-the term operates as an assignment of the term. -That 
law is to be found in the Transfer of Property Act, 1882, which 
has now been in force for nearly half a century. Though. 
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founded on English law, and drafted in the first instance by 
eminent lawyers in England, it has only applied the English 
law in so far as it was considered applicable to India. It is not 
surprising to find that the rule, arising out of the special condi- 
tions of land tenure in aga that a conveyance to operate 
as a lease must reserve a reversion to the lessor finds no place in 
the Act. In India.a lessor is expressly empowered to grant a 
lease in perpetuity, and is not. obliged for that purpose, as in 
England; to grant a lease for lives, or for a term, with a çove- 
nant for perpetual renewal; and, similarly, a lessee as sub-lessor 
can create a sub-lease for the unexpired residue of the term 
with the same incidents as any other sub-lease. 


Leases in perpetuity are expressly included in the daa 

of “lease” in section 105 of the Transfer of Property Act. 
“A lease of immovcable property is a tranefer of a right to enjoy such 
property, made for a certain time, express or implied, or in perpetuity, 
in consideration of a price paid or promised, or of money, a share of crops, 


service or any other thing of value, to be réndered periodically or on specified 
occasions to the transferor by the transferee, who accepts the transfer on 
such: terms. 

“The transferor is called the lessor, the ERE AA is called the lessee, 
the price is called the premium, and “the money, share, service or other 


thing to be so rendered is called the rent.’’ 


The provision in section 108 (7) that, in the absence of a 
contract to the contrary, a lessee may grant a sub-lease for the 
unexpired residue of. the term in the same way as a sub-lease 
for any shorter term is equally clear :— 


“(j) The lessee may transfer absolutely or by way of mortgage or 
sub-lease the whole or any part of his interest in the property, and any 
transferee of such interest or part may again transfer it. The lessee shall 
not, by reason only of such transfer, cease to be subject to any of the 
liabilities attaching to the lease.’’ 


There is, therefore, no ground for the contention that in 
India a sub-lease for the unexpired residue of the term ‘operates 
otherwise than as‘a-sub-lease. oe < ee, 


It only remains to be considered haia in this lax there 
is any contract to the contrary. The fifth and sixth covenants 


of the lessees with the lessor are as follows:— . e 


“t Fifth—That the said lessees shall be at liberty or shall have the 
‘Tull’ power ‘and authority without having recourse tọ previously: securing 
to that effect the consent of the said lessor written or verbal to underlet 
the said demised land and the buildings, structures, sheds, godowns, stables 
or any portion thereof-to he so erected and- built by thèm as aforesaid: 

“Strth—The said lessees shall have no power save amongst them- 
selves as hereinafter mentioned to assign, transfer or in any way to alienate 
their right, title -and interest. upon the demised lan&_and the buildings 
šo. to-be-erected’ by them thervon as aforesaid created by virtue of these 
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presents Provided nevertheless that neither of the said lessees shall be 
entitled to cxercise the right of transfer or assignment among themselves 
as is hereinbefore reserved until a competent engineer to be approved by 
the lessor certifies that the construction of the buildings so to be erected 
on the demised lands as aforesaid is completed at a cost of not less than 
ten thousand rupees as is hereinbefore provided”? 


The covenant against assignment, in- their Lordships’ opi- 
nion is clearly subject to the express power to underlet. Ali that 


the lessees have done in this case is to underlet, and no question 


of forfeiture arises. 


_ This disposes of the appeal, and their Lordships are not 
called upon to express any opinion on the question as to which 
the Courts below differed, or on the contention raised for the 
first ‘time before their Lordships by Mr.: Upjohn, that a cove- 
nant, expressed as here, that the lessees “shall have no power” 
to assign has merely the effect of .rendering such assignments 
void, and cannot occasion a breach by the lessees “of the cove- 
nants, conditions, agreements herein contained and on their 
part to be kept observed and performed according to the true 
intent and ne of these presents” so as to involve a for- 
feiture. ° 


In the result their Lordships will humbly advise His Majesty 
that the appeal be allowed and the suit dismissed with costs 
throughout. 

W. IV. Box & Co. 
Watkins & Hunter. — 


Appeal allowed. 


Sol‘citors for appellants: 
Solicitors for respondents: 
K.J.R. 


PRIVY COUN CIL: 


a sia the maia of a Reference as to the meaning of the word -.. 


“persons’’ in Section 24 of The British North America Act; 1867. 


[On appeal from the Supreme Court of Canada. | 


PRESENT: — THE LORD CHANCELLOR, LORD DARLING, LORD 
MERRIVALE, LORD T OMLIN AND SIR LANCELOT SANDERSON. 


Henrietta Muir Edwards and others A ppellants* 
a See 
‘The Attorney-General of Canada and others Respondents. 


Staiute—Interpretaiion-—E.xvternal evidence derived from extraneous cir- 
cumstances—Internal evidence derived from statute itself—History—Deci- 


- 
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sions and reasons therefor applying law in different circumstances in differ- - 


ent centuries to countries in different stages of development—Intention 
probable of Legislature—Consideration of—Propriety—Words in statute— 
Member—Person—Femalcs ij incheded in—Custoims—Continuance unchal- 
lenged of, long after reason for them has disappeared—W omen—Exchusion 
of, from public offices—Law as to—History of. = 


In coming to a determination as to the meaning of a particular word 
in a particular Act of Parliament it is permissible to consider two points, 
viz, — 


1 


(1) The external evidence derived from extraneous circumstances, 
such as previous iegislation and decided cases. 


(2) The internal,evidence derived from the Act itself. 


The argument that ‘‘the subject-matter with which the Legislature was 
dealing, and the facts existing at the time with respect to which the Legis- 
lature was legislating, are legitimate topics to consider in ascertaining what 
was the object and purpose of the Legislature in passing the Act” must 
not be pushed too far, for, ‘‘although it may, perhaps, be legitimate to 
call history in aid to show what facts existed,to bring about a statute, the 
inferences to be drawn therefrom are exceedingly slight.”’ 


It is not right to apply rigidly to the interpretation of a modern statute 
the decisions and the-reasunings tnerefor which commended themselves, pro- 
bably rightly, to those who had to apply the law in different circumstances iri 
different centuries to countries in different stages of development. 


Held, accordingly, that the appeal to Roman Law and to early English 
decisions was not of itself a secure foundation on which to build the inter- 
pretation of the British North America Act of 1867. 


In construing a statute the question to be considered is not what may 
be supposed to have been intended, but what has been said. 


The word ‘‘member’’ is not in ordinary English confined to male 
persons. 


The word “person’’ is ambiguous and in its original meaning would 
undoubtedly embrace members of either sex. No doubt in any Code where 
women were expressly excluded from public office the problem whether 
the word ‘‘persons’’ therein would include women would present no dif- 
culty, but where instead of such exclusion those entitled to be summoned 
to or placed in public office are described under the word ‘‘person’’ different 
considerations arise. In an Act-of Parliament passed several centuries ago 
the word person, when used in connection with persons entitled to be elect- 
ed to particular offices, would, no doubt, have only referred to males, but 
the cause of this was not because the word’ ‘‘person’’ could not include 
females but because at Common Law a woman was incapable of serving 
2 public office. < 


_ Held, reversing the Court below, that the word ‘‘persons’’ in 5. 24 
of the British North America Act of 1867 included women. 


Customs are apt to develop into traditions which are stronger than 
Jaw and remain unchallenged long after the reason for them has dis- 
appeared. 


History of Common and Statutory Law as to exclusion of women 
from public offices traced. : 


Appeal No. 121 of 1928 from the decree of the Supreme 
Court of Canada. ee : 
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N. W. Rowell, K.C. and Frank Gahan for appellants. 


E. Lafluer, K.C, and Geoffrey kah Diki K.C. for. respond- 
ents, =” . 


18th October, 1929. Their Lordships judgment was deli- 
vered by 


Lorp CHANCELLOR._—By section 24 of the British North 
America Act, 1867, it is provided that “The Governor-General 
shall from time to time, in the Queen’s name, by instrument under 
the Great Seal of Canada, summon qualified persons to the 
Senate; and, subject to the provisions of this Act, every person 
so summoned shall become and be a Member of the Senate and 
a Senator.” 


The question at issue in this appeal is whether the words 


“qualified persons” in that section include a woman, and con- 
sequently whether women are eligible to: be summoned to and 


become members of the Senate of Canada. 


Of the appellants, Henrietta Muir Edwards is the Vice- 
President for the Province of *Alberta of the National Council 
of Women for Canada; Nele L. McClung and Louise C. 
McKinney were for several years members of the Legislative 
Assembly of the said province; Emily F. Murphy is a police 
magistrate in and for the said province; and Irene Parlby 1s a 
member of the Legislative Assembly of the said province and 
a meniber of the Executive Council thereof. 


On the 29th August, 1927, the appellants petitioned the 
Governor-General in Council to refer to the Supreme Court 
certain questions touching the powers of the Governor-General 
to summon female persons to the Senate. and upon the 19th 
October, 1927, the Governor-General in Council referred to the 
Supreme Court the aforesaid question. The case was heard 
before Chief Justice Anglin, Mr. Justice Duff, Mr. Justice Mig- 
nault, Mr. Just’ce Lamont and Mr. Justice Smith, and upon the 
24th April; 4928, the Court answered the question in the nega- 
tive; the question being understood to be “Are women eligible 
for appointment to the Senate of Canada.” 


The Chief Justice, whose judgment was concurred in by 
Mr. Justice Lamont and Mr. Justice Smith, and substantially by 
Mr. Justice Mignault, came to th‘s conclusion upon broad lines 


= mainly because of the Common Law disability of women to hold 


public office and from a-consideration of various cases which 
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had been decided under different statutes as to their right to 
vote jor a member of Parliament. 


Mr. Justice Duff, on- the other hand, did not agree with this 
view. He came to the conclusion that women are not eligible 
for appointment to the Senare upon the narrower ground tnat 
upon a close examination of the British North America Act of 
1s6/ the word “persons” in section 24 is restricted to members 
of the male sex. The result therefore of the decision was that 
the Supreme Court was unan.mously of opinion that the word 
“persons” did not intlude female persons, and that women are 
not eligible to be summoned to the Senate. 


Their Lordships are of opinion that the word “persons” in 
section 24 does include women, and that women are eligible to 
be summoned to and become members Qf the Senate of Canada. 


In coming to a determination as to the meaning of a parti- 
cular word in a particular Act of Parliament it is perm.ssible to 
consider two points, viz.:— 


(1) The external evidence derived from extraneous cir- 
cumstances such as previous legislation and decided cases. 


(ti) The internal evidence derived from the Act itself. 


As the .learned Counsel on both sides have made great 


researches and invited their Lordships to consider the. legal posi-- 


tion of women from the earliest times, in justice to their argu- 
ment they propose to do so and accordingly turn to the first of 
the above points, viz.:— 


(1) The external evidence derived from extraneous cir- 
cumstances. 


~ The exclusion of women from all public offices is a relic of 
days more barbarous than ours, but it must be remembered that 
the necessity of the times often forced on man customs which in 
later years were not necessary. Such exclusion is probably due 
to the fact that the deliberative assemblies of the early tribes 
were attended by men under arms, and women did. not bear 
arms. ‘Nihil autem neque publicae neque privatae rei, Msi armatt, 
agunt’: Tacitus Germania, C. 13. Yet the tribes did not des- 
pise the advice of women. ‘“T#esse quin etiam Sanctum. et pro- 
vidum putant, nec aut consilia. earum aspernantur aut responsa 
Heglegunt’: Germania, C. 8. 


The likelihood of attack rendered such a proceeding un- 
avoidable, and after all what is necessary at any period is a 
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question for the times upon which opinion grounded on experi- 
ence may move one way or another in different circumstances: 
This exclusion of women found its way into the opinions of the 
Roman jurists, Ulpian (A.D. 211) laying it down. “Feminae 
ab omnibus officiis civihbus vel publicis remotae sunt’: Dig. 1. 
16.195. 


The barbarian tribes who settled in the Roman Empire, and 
were exposed to constant dangers, naturally preserved and con- 
tinued the tradition. 


In England no woman under the degree of a Queen or a 
Regent, married or ‘unmarried, could take part in the govern- 
ment of the State. A woman was under a legal incapacity to 
be elected to serve in Parliament and even if a peeress in her own 
right she was not, nor 4s, entitled as an incident of peerage to 
receive a Writ of Summons to the House of Lords. 


Various authorities are cited in the recent case of Viscoun- 
tess Rhondda's claim*, where it was held that a woman was not 
entitled to sit in the House of Lords. Women were, moreover, 
subject to a legal incapacity to vote at the election of Members 
of Parliament: Coke, 4 Inst., page 5. Chorlton v. Lings?; or 
of Town Councillor: The Queen v. Harrold’; or to be elected 
members of the County Council: Beresford Hope v. 
Sandhurst 3 < 


They were excluded by the common law from taking part 
in the administration of justice either as judges or as jurors, 
with the single exception of inquiries by a jury of matrons upon 
a suggestion of pregnancy: Coke, 2 Inst. 119, 3 Bl. Comm. 
362. 


Other instances are referred to in the learned judgment of 
Mr. Justice Willes in Chorlton v. Lings? . 


No doubt in the course of centuries there may be found 
cases of exceptional women and exceptional instances, but ‘as 
Lord Esher said in de Souza v. Cobden,’ “By the Common Law 
of England women are not in general deemed capable of exer- 
cising public functions, although there are certain exceptional 
cases where a well-recognised custom to the contrary has be- 
come established.” ‘An instance may be referred to in the case 


4 
et 





. (1922) 2 A.C. 339. 2. (1868) L.R. 4 C.P. 374. 


: (1872) ER? Q.B. 361. : 4. (1889) 23 Q.B.D. 79. 
, 5. (1891) 1 Q.B. 687 at 69, 
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of women being entitled to act as churchwardens and as sex- 
tons, the latter being put upon the ground that a sexton’s duty 
was in the nature of a private trust: Olive v. Ingram.’ Also 
of being appointed as overseer of the poor: The King v. 
Stubbs,” The tradition existed till quite modern times: see 
Bebb v. Law Society, where it was held by the Court of Appeal 
that by inveterate usage women were under a disability by rea- 
son of their sex to become attorneys or solicitors. 


The passing of Lord Brougham’s Act in 1850 does not ap- 
pear to have greatly ‘affected the current of authority. Section 
4 provided that in all acts words importing the masculine gender 
shall be deemed and taken to include female unless the contrary 
as to gender is expressly provided. 


The application and purview of that Act came up for con- 
sideration in Chorlton v. Lings,? where the Court of Common 
Pleas was required to construe a statute passed in 1861, which 
conferred the Parliamentary franchise on every man possess- 
ing certain qualifications and registered as a voter. The chief 
question discussed was whether by virtue of Lord Brougham’s 
Act the words “every man” included women. Chief Justice 
Bovill, having regard to, the subject-matter of the statute and its 
general scope and. language and to the important and striking 
nature of the departure from the Common Law involved in 
extending the franchise to women, declined to accept the view 
that Parliament had made that change by using the term “man” 
and held that the word was intentionally used expressly to desig- 
nate the male sex. Willes, J., said: “It is not easy to conceive 
that the framer of that Act when he used the word ‘expressly,’ 
meant to suggest that what is necessarily or properly implied by 
language is not expressed by such language.” 


Great reliance was placed. by the respondents to this appeal 
upon that decision, but in our view it is clearly distinguishable. 


The case was decided on the language of the Representation 
of the People Act, 1867, which provided that “every man” with 
certain qualifications and “not subject to any legal incapacity” 
should be entitled to be registered as a voter. Legal incapacity 
was not defined by the Act and consequently reference was 





necessary to the Common Law disabilities of women. . 
2. (1868) L.R. 4 C.P. 374. 6. (1788) 7 Mod. 263. 


7, (1788) 2 T.R. 395. 8. (1914) 1 Ch. 286. 
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A similar result was reached in the case of Nairn v. Univer- 
sity of St. Andrews,’ where it was held under section 27 of the 
Representation of the People (Scotland) Act, 1868, which pro- 
vided that every person whose name is for the time being on 
the register of the General Council of such university shall, being ` 
of full age and not subject to any legal incapacity, be entitled to 
vote in the election of a member to serve in any future Parlia- 
ment for such university, that the word “person” did not in- 
clude women, but the Lord Chancellor, Lord Loreburn, referred - 
to the position of women at Common Law and pointed out 
that they were subject to a legal incapacity. Both in this case 
and in the case of the Viscountess Rhondda the various judg- 
ments emphasise the fact that the legislature in dealing with the 
matter cannot be taken to have departed from the usage of cen- 
turies, or to have employed loose and ambiguous words to carry 
out a sọ momentous and fundamental change: 


The j udgment of the Chief Justice of the Supreme Court of 
Canada refers to and relies upon these cases, but their Lordships 
think that there is great force.in the view taken by Mr. Justice 
Duff with regard to them, when he says that section 24 of the 
Brit‘sh North America Act, 1867, must not be treated as an 
independent enactment. The Senate, he proceeds, is part of a 
Parliamentary system, and in order to test the contention based 
upon this principle that women are excluded from participating 
in working the Senate or any ‘other institution set up by the Act 
one is bound to consider the Act as a whole and its bearings 
on this subject of the exclusion of women from public office and 
place. 


Their Lordships now turn for a moment to the special his- 
tory of the development of Canadian legislature as bearing upon 
the matter under discussion. 


The Province of Canada was formed by the Union under 
the Act of Union, 1840, of the two provinces of Upper and 
Lower Canada respectively, into which the Province of Quebec 
as originall¥ created by the Royal Proclamation of the 7th 
October, 1763, and enlarged by the Quebec Act, 1774, had been 
divided under the Constitutional Act of 1791. In the Province of 
Quebec from its first establishment in 1763 until 1774, the 
Government was carried on by the Governor and the Council, 
composed of four named persons and eight other “persons”? 

Sa a A A A a A A AK ANG 
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to be chosen by the Governor from amongst the most consider- 
able of the inhabitants or of other persons of property in our 
said Province. 


The Quebec Act of 1774 entrusted the government of the 
Province to a Governor and Legislative Council of such “per- 
sons” resident there, not exceeding 23, nor less than 17, as His 
Majesty shall be pleased to appoint. j 

The Constitutional Act of 1791 upon the division of the 
Province of Quebec into two separate provinces to be called the 


Provinces of. Uppe? and Lower Canada established for each | 


province a Legislature composed of the three estates of Gov- 
ernor, Legislative Council and Assembly empowered to make 
laws for the peace, order and good government of the provinces. 


The Legislative Council was to consist of a sufficient number ; 


of discreet and proper “persons” nof less than 7 for Upper 
Canada and 15 for Lower Canada. 

Under the Act of Union, 1840, these two provinces were 
reunited so as to constitute one province under the name of the 
Province of Canada and the Legislative Counc‘l was to be com- 
posed of such “persons’’ being not fewer than 20 as Her Majesty 
shall think fit. 

In 1865 the Canadian Legislature under the authority of 
the Imperial Act passed an Act which altered the constitution 
of the Legislative Council by rendering the same elective. 


The new constitution as thus altered continued till the Union 
of 1867. ` 

It will be noted that ir all the Acts the word “persons” is 
used in respect of those to be elected members of the Legislative 
Council, and there are no adjectival phrases so qualifying ‘the 
word as to make it necessarily refer to males only. 

In Quebec, just as in England, there can be found cases of 
exceptional women and exceptional instances. For example, in 
certain districts, namely, at Trois Rivieres in 1820 women 
apparently voted, while in 1828 the Returning Officer in the 
constituency of the Upper Town of Quebec refused to receive 
the votes of women. 

In 1834 the Canadian_Parliament passed an Act of Parlia- 
ment excluding women from the vote, but two years later the 
Act was disallowed because the Imperial Goverrment objected 
to another section in it. 

The matter, however, was not left there’and in 1849, by a 
statute of the Province of Canada, 12 Vict. c. 27, s. 46, it was 
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declared and enacted that no woman is or shall be entitled to 
vote at any Election, whether for any county or riding, city or 
town, of members to represent the people of this Province in the 
Legislative Assembly thereof. 


The development of the maritime provinces proceeded on 
rather different lines. From 1719 to 1758 the Provincial Gov- 
ernment of Nova ‘Scotia consisted of a Governor and a Council 
which was both a legislative and an executive body composed 
of such fitting and discreet “persons,” not exceeding 12 ih 
number, as the Governor should nominates A General Assem- 
bly for the Province was called in 1757, and thereafter the legis- 
lature consisted of a Governor and Council and General As- 
sembly. In 1838 the Executive Authority was separated from 
the Legislative Council which became a distinct legislative branch 
only. . — ° 

In 1784 a part of the territory of the Province of Nova 
Scotia was erected into a separate province to be called New 
Brunswick, and a separate Government was established for the 
Province consisting of a Governor and Cotincil composed of 


‘certain named persons and other persons “to be chosen by you 


from amongst the most considerable of the inhabitants of or 
persons of property” but required to be men of good life and of 
ability suitable to their employment. 


In 1832 the Executive Authority was separated and made 


distinct from the Legislative Council. 


In the Province of Nova Scotia there was in the early Acts 
governing the election of members of the General Assembly no 
express disqualification of women from voting, but by the re- 
vised statutes of Nova Scotia (second series) in 1859 the exer- 
cise of the franchise was confined to male subjects over 21 years 
of age and a candidate for election was required to have the 
qualification which would enable him to vote. 

In the Province of New Brunswick by the Provincial Act, 
11 Vict. c. 65, s. 17, the Parliamentary franchise was confined 
to male persens of the full age of 21 years who possessed cer- 
tain property qualifications. 


It must, however, be pointed out that a careful examination 
has been made by the assistant Keeper of Public Records of. 
Canada of the list containing the names of the executive and 
Legislative Councils and Houses of Assembly in Quebec (in- 
cluding those of Upper and Lower Canada), of the Province of 
Canada, of the Province of Nova Scotia and of the Province 
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of New Brunswick down to 1867, and on none of the lists did 
he find the name of a person of the female sex. 


Such briefly is the history and such are the decisions in 
reference to the matter under discussion. 


No doubt in any code where women were expressly exclud- 
ed from public office the, problem would present no difficulty, 
but where instead of such exclusion those entitled to be sum- 
moned to or placed in public office are described under the word 
“person” different considerations arise. 


The word is ambiguous and in its original meaning would 
undoubtedly embrace members of either sex. On the other 
hand, supposing in an Act of Parliament several centuries ago 
it had been enacted that any person should be entitled to be 
elected to a particular office it would have been understood that 
the word only referred to males, but the cause of this was not 
because the word “person” could not include females but because 
at Common Law a woman was incapable of serving a public 
office. The fact that no woman had served or has claimed to 
serve such an office is not of great weight when it is remem- 
bered that custom would have prevented the claim being made, 
or the point being contested. 


Customs are apt to develop into traditions which are 
stronger than law and remain unchallenged long after the 
reason for them has disappeared. 


The appeal to history therefore in this particular matter 
is not conclusive. 


As far back as Stradling v. Morgan? it was laid down 
that extraneous circumstances may be admitted as an aid to the 
_ interpretation of a statute and in Herron v. Rathmines and 
Rathgar Improveme™t Commissioners? Lord Halsbury said: 
' “The subject-matter with which the Legislature was dealing, 
and the facts existing at the time with respect to which the Legis- 
lature was legislating, are legitimate topics to consider in as- 
certaining what was the object and purpose of the Legislature 
in passing the Act,” but the argument must not be pushed too 
far and their Lordships are disposed to agree with Farwell, 
L.J., in Rex v. West Riding of Yorkshire County Council,’ 
“although it may, perhaps, be legitimate to call history in aid 
to show what facts existed to bring ahout a statute, the infer- 
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ences to be drawn thérefrom are exceedingly slight’: see 
Craies Statute Law, Edit. III, p. 118. 

Over and above that, their Lordships do not think it right 
to apply rigidly to Canada of to-day the decisions and the rea- 
sonings therefor which commended themselves, probably rightly, 
to those who had to apply the law in different circumstances, in 
different centuries to countries in different stages of develop- 
ment. Referring therefore to the judgment of the Chief Justice 
and those who agreed with him, their Lordships think that the 
appeal to Roman Law and to early English decisions is not of 
itself a secure foundation on which to build the interpretation 
of the British North America Act of 1867. 


Their Lordships fully appreciate the learned arguments set 
out in his judgment, but prefer, on this part of the case, to 
adopt the reasonings of Mr. Justice Duff who did not agree 
with the other members of the Court, for reasons which appear 
to their Lordships to be strong and cogent. As he says, “Nor 
am I convinced that the reasoning based, upon the ‘extraneous 
circumstances’ we are asked to consider (the disabilities of 
women under the Common Law and the law and practice of 
Parliament in respect of appointment to public place or office) 
establishes a rule of interpretation for the British North Ame- 
rica Act, by which the construct‘on of powers, legislative and 
executive, bestowed in general terms is controlled by apre- 
sumptive exclusion of women from participating in the working 
of the institutions set up by the Act.” 

Their Lordships now turn to the second point, namely, 

(di) the internal evidence derived from the Act itself. 

Before discussing the various sections they think it neces- 
sary to refer to the circumstances which led up to the passing of 
the Act. 

The communities included with'n the Britannic system em- 
brace countries and peoples in every stage of social, political and 


` economic development and undergoing a continuous process of 


evolution. , l 

His Majesty the King in Council is the final Court of Ap- 
peal from all these communities and this Board must take great 
care therefore not to interpret legislation meant to apply to 
one community by a rigid adherence to the customs and tradi- 
tions of-another. Canada had its difficulties both at home and 
with the mother country, but soon discovered that union was 
strength. Delegates from the three maritime provinces met in 
Charlottetown on the 1st September, 1864, to discuss proposals 


+ 
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for a Maritime Union. A delegation from the Coalition Gov- 
ernment of that day proceeded to Charlottetown and placed 
before thé Maritime delegates their schemes for a Union em- 
bracing the Canadian Provinces. As a result the Quebec con- 
ference assembled on the 10th October, continued in session till 
the 28th October and framed a number of resolutions. These 
resolutions as revised by the delegates from the different pro- 
vinces in London in 1866 were based upon a consideration of 
the rights of others and expressed in a compromise which will 
remain a lasting mogument to the political genius of Canadian 
statesmen. Upon those resolutions the British North America 
Act of 1867 was framed and passed by the Imperial Legislature. 
The Quebec resolutions dealing with the Legislative Council, 
viz., Nos. 6—24, even if their Lordships are entitled to look at 
them, do not shed any light on the subject under discussion. 
They refer generally to the “members” of the Legislative 
Council. 


The British North America Act planted in Canada a living 
tree capable of growth and expansion within its natural limits. 
The object of the Act was to grant a Constitution to Canada. 


“Like all written constitutions it has been subject to development 
through usage and convention.’’ (Canadian Constitutional Studies, Sir 
Robert Borden (1922), p. 55.) 


Their Lordships do not conceive it to be the duty of this 
Board—it is certainly not their desire—to cut down the provi- 
sions of the Act by a narrow and technical construction, but 
rather to give it a large and liberal interpretation so that the 
Dominion to a great extent, but within certain fixed limits, may 


be-mistress in her own house, as the provinces to a great extent, 


but within certain fixed limits, are mistresses in theirs. 


“The Privy Council, indeed, has laid down that Courts of law must 
treat the provisions of the British North America Act by the same methods 
of construction and exposition which they apply to other statutes. But 
there are statutes and statutes; and the strict construction deemed proper 
in the case, for example, of a penal or taxing statute or one passed to 
regulate the affairs of an English parish, would be often subversive of 
Parliament’s real intent if applied to an Act passed to ensure the peace, 
order and good government of a British Colony.’’? See Clemtnt’s Canadian 
Constitution, 3rd Ed., page 347. 


The learned author of that treatise quotes’ from the argu- 
ment of Mr. Mowat and Mr. Edward Blake before the Privy 
Council in St. Catherine’s Milling and Lumber ‘Co. v. The 
Queen. “The Act should be on all occasions interpreted in 
a large, liberal and compfehensive spirit, considering the mag- 
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nitude of the subjects with which it purport$ to deal in very 
few words.” With that their Lordships agree, but as was said 
by the Lord Chancellor in Brophy v. The Attorney-General of 
Manitoba“ the question is not what may be supposed to have 
been intended, but what has been said. 


It must be remembered, too, that their Lordships are not 
here considering the question of the legislative competence either 
of the Dominion or its Provinces which arise under sections 91 
and 92 of the Act providing for the distribution of legislative 


‘powers and assigning to the Dominion and its Provinces their 


respective spheres of Government. 


Their Lordships are concerned with the interpretation of an 
Imperial Act, but an Imperial Act which creates a constitution 
for a new country. Nor are their Lordships deciding any ques- 
tion as to the rights of women but only a question as to their 
eligibility for a particular position. No one either male or 
female has a right to be summoned to the Senate. The real 
point at issue is whether the Governor-General has a right to 
summon women to the Senate. 


The Act consists of a number of separate heads. 


The preamble states that the provinces of Canada, Nova 
Scotia and New Brunswick have expressed their desire to be 
federally united into one Dominion under the Crown of the 
United Kingdom of Great Britain and Ireland with a constitu- 
tion similar in principle to that of the United Kingdom. 


Head No. 2 refers to the Union. 


Head No. 3, sections 9 to 16, to the executive power. 


It is in section 11 that the word “persons” which is used 
repeatedly in the Act, occurs for the first time. 


It provides that the persons who are members of the Privy 
Council shall be from time to time chosen and summoned by the 
Governor-General. 

The word “person” as above mentioned may include mem- 
bers of both*sexes, and to those who ask why the word should 
include females, the obvious answer is why should it not. 

In these circumstances the burden is upon those who deny 
that the word includes women to make out their case. 

Head No. 4 (sections 17—21) deals first with the legisla- 
tive power. Section 17 provides there shall be one Parliament 
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for Canada consisting of the Queen, an Upper House styled the 
Senate, and the House of Commons. Sections 21—36 deal with 
“the creation, constitution and powers of the Senate. They are 
the all-important sections to consider in the present case and 
their Lordships return to them after briefly setting out the 
remaining sections of the Act. 


Sections 37—57 deal with the creation, constitution and 
powers of the House of Commons with special reference to 
Ontario, Quebec, Nova Scotia and New Brunswick which were 
the first provinces to çome in under the scheme, although power 
was given under section 146 for other provinces to come in 
which other provinces have availed themselves of. 


Head No. 5 (sections 58—90) deals with the provincial 
constitutions, and defines both their executive and legislative 
powers. Hi : 


Head: No. 6 (sections 91—95) deals with the distribution 
of legislative powers. 
Head No. 7 (sections 96—101) deals with the Judicature. 


Head No. 8 (sections 102—-126) deals with revenues, debts, 
assets and taxation. 


Head No. 9 (sections 127—144) deals with miscellaneous 
provisions. | a 

Head No. 10 (section 145) deals with the intercolonial rail- 
way, and , f 

Head No. 11 (sections 146— 147) deals with the admiss.on 
of other colonies. 


Such being the general analysis of the Act, their Lordships 
turn to the special sections dealing with the Senate. 


It will be observed that section 21 provides that the Senate 
shall consist of 72 members who shall be styled senators. The 
word “member” is not in ordinary English confined to male 
persons. Section 24 provides that the Governor-General shall 
summon qualified persons to the Senate. 


6 

As already pointed out, “persons” is not confined to mem- 
bers of the male sex, but what effect does the adjective “quali- 
fied” before the word “persons” have. 


In their Lordships’ view it refers back to the previous sec- 
tion, which contains the qualifications of a Senator. Sub-sections 
(2) and (3) appear to have given difficulties to the Supreme 
Court. Sub-section (2) provides that the qualification of a sena- 
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tor shall be that he shall be either a natural born subject of the 
Queen. naturalised by an Act of Parliament of Great Britain or 
of one of the Provincial Legislatures before the Union. or of 
the Parliament of Canada after the Union. -The Chief Justice 
in dealing with this says that it does not include those who be- 
come subjects by marriage, a provision which one would: have 
looked for had it been intended to include women as being - 
eligible. | swe | 

'. The attention of the Chief Justice, however, was not called 
to the Aliens Act, 1844 (7 and 8 Vict. c. 66). Section 16 of 
whicli provides that any woman married or who shall be married 
to a natural born subject or persén naturalised shall be deemed 
and taken to-be herself naturalised and have all the rights and 
privileges of a natural born subject. The Chief Justice as- 
sumed that by Common Law a wife took her husband’s na- 
tionality on marriage, but by virtue of that section any woman 
who marries a natural born or naturalised British subject was 
deemed and taken to be herself naturalised. Accordingly, sec- 
tion 23, sub-section (2) uses language apt to cover the case of 
those who become British sub jects by marriage. 


Their. Lordships agree with Mr. Justice Duff when he says 
“I attach no importance to the use of the masculine personal 
pronoun in section 23, and, indeed, very little importance to the 
provision in section 23 with regard to nationality” and refer to 
section 1 of the Interpretation Act, 1889, which in section 1 (2) 
provides that words importing the masculine gender shall 
include females.: = 4 ; 


The reasoning of the Chief Justice would. compel their 
Lordships to hold that the word “persons” as used in section 11 
relating to the constitution of the Privy Council for Canada 
was limited to “male persons” with the resultant anomaly ‘that 
a woman might be elected a member of the House of Com- 
mons but could not even then be summoned-by the Governor- 
General as a member of the Privy Council. 


~ © Sub-section (3) of section 23 provided that the qualification 
of a Senatow shall be that he is legally and equitably seised of a 


-freehold for. his own use and benefit of lands and tenements of a 


certain value. This section gave some trouble to Mr. Justice 
Duff, who says that sub-section points to the exclusion of mar- 
ried.womerf and would have been expressed in a different way 
if the presence of married women had been contemplated. 


Their Lordships thnk that this difficulty is removed by a 
consideration of the rights of a woman under the Married 


F ai 
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Women’s Property Acts.- A married woman can: possess the 


property qualification required by this .sub-section.: > Apart from 
statute a married woman could be equitably seized of freehold 
property for her own use only and by an Act respecting certain 
separate rights of property of married women consolidated 
statutes of Upper Canada, cap. ‘73, section: 1, it was provided: 
“Every woman who has married since the 4th ‘May, 1859, or who 
marries after this Act takes .effect, without any marriage contract or settle- 
ment, shall and may, notwithstanding her coverture, have, hold and enjoy 


all her real and personal property . . . in as full and ample a manner 
as if she continued sole and unmarried or 


Their Lordships do not think it possible to interpret the 
word “persons” by speculating whether the framer of the 
British North America Act purposely followed the system of 
Legislative Councils enacted in the Acts of 1791 and 1840 rather 
than that which prevailed in the Mafitime Province for the 
model on which the Senate was to be formed, neither do they 
think that either of these sub-sections is sufficient to rebut the 
presumption that the word “persons” includes women. Look- 
ing at the sections which deal with the Senate as a whole 
(sections 21—36) their. Lordships are unable to say that there 
is anything in those sections themselves upon which the Court 
could come to a definite conclusion that women are to be 
excluded from the Senate. 


So far with regard to the sections dealing especially with 
the Senate—Are there any other sections in die Act which shed 
light upon the meaning of the word “persons”? 


_ Their Lordships think that there are. For example, sec- 
tion 41 refers to the qualifications and -disqualifications of per- 
. sons to be elected or to sit or vote as members of the House of 
Assembly or Legislative Assembly and by a proviso it is said 
that until the Parliament of Canada otherwise provides at any 
election for a member of the House of Commons for the dis- 
trict of Algoma in addition to persons qualified by the law of 


the province of Canada to vote every male British subject aged. 


21. years or upwards being a householder shall have a vote 
This. section shows a distinction between “persons’’ and “males ” 
If persons excluded. females it would only have been KG 
to’ say every person who is a British subject aged 21 years òr 
upwards shall have a vote. : 


Again i in section 84 referring to Ontario and Quebec a simi- 
lar proviso is found stating that every male British’ DISC A in 
contradistinction to “person” shall have a vote, 
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Agam in section 133 it is provided that either the English 
or the French language may be used by any person or in any 
pleadings in or issuing from any court of Canada established 
under this Act and in or from all of any of the courts of Quebec. 
The word “person” there must include females as it can hardly 
have been supposed that a man might use either the English 
or the French language but a woman might not. 


If Parliament had intended to limit the word “persons” in 
section 24 to male persons it would surely have manifested 
such intention by an express limitation as # Has done in sections 
41 and 84. The fact that certain qualifications are set out in 
section 23 is not an argument in favour of further limiting the 
class, - but is an argument to the contrary because it must be 
presumed that Parliament has set out in section 23 all the quali- 
fications deemed necess&ry for a Senator and it does not state 
that one of the qualifications is that he must be a member of the 
male sex. 


Finally with regard to section 33, which provides that if any 
question arises respecting the qualifications of a Senator or a 
vacancy in the Senate the same shall be heard and determined 
hy the Senate that section must be supplemented’ by section 1 
of the Parliament of Canada Act, 1875, and by section 4 of 
c. 10 of R.S.C. and ther Lordships agree with Mr. Justice Duff 
when he says, “as yet, no concrete case has ‘arisen to which the 
jurisdiction of the Senate could attach. We are asked for 
advice on the general question, and that, I think, we are bound 
to give. It has, of course, only the force of an advisory opi- 
nion. The existence of this jurisdiction of the Senate does not, 
I think, affect the question of substance. We must assume that 
the Senate would decide in accordance with the law.” 


The history of these sections and their interpretation in 
Canada is not without interest and s‘gnificance. 


From Confederation to date both the Dominion Parliament 


, and the provincial Legislatures have interpreted the word “per- 


sons” in sections 41 and 84 of the British NorthsAmerica Act as 
including female persons and have legislated either for the in- 
clusion or exclusion of women from the class of persons entitled 
to vote and to sit in the Parliament and Legislature respectively, 
and ¢this interpretation has never been questioned. 


From Confederation . up to 1916 women were excluded 
from the class of persons entitled to vote in both Federal and 
Provincial elections, 
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From 1916°to 1922 various Dominion and Provincial Acts 
were passed to admit women to the Franchise and to the right 
to sit as members: in both Dominion and Provincial legislative 
bodies. 


At the present time women are entitled to vote and to be 
candidates— 


(1) At all Dom‘nion elections on the same basis as men. 


(2) At all provincial elections save in the Province of 
Quebec. : 


From the date of the enactment of the Interpretation Acts 
in the Province of Canada, Nova Scotia and New Brunswick 
prior to Confederation and in the Dominion of Canada since 
Confederation and until the franchise was extended, women 
have been excluded by express enactment from the right to 
vote. 


Neither is it without interest to record that when upon the 
20th May, 1867, the Representation of the People Bill came 
before a Committee of the House of Commons, John Stuart 
Mill moved an amendment to secure women’s suffrage and the 
amendment proposed was to leave out the word “man” in order 
to insert the word “person” instead thereof. See Hansard, 3rd 
Series, Vol. 187, col. 817. i 


A heavy burden lies on an appellant who seeks to set aside 
a unanimous judgment of the Supreme Court, and this Board 


will only set aside such a decision after convincing argument and 


anxious consideration, but having regard 


. (1) to the object of the Act, viz., to provide a constitu- 
tion for Canada, a responsible and developing State; 


(2) that the word “person” is ambiguous and may include 
members of either sex; 


(3) that there are sections in the Act above referred to 
which show that in some cases the word “person” must include 
females; | : 


(4) that in some sections the words “male persons” is ex- 
pressly used when it is desired to confine the matter in issue 
to males, and š 


(5) to the provisions of the Interpretation Act; 


their Lordships have come to the conclusion that the word “per- 
sons” in section 24 includes members both of the male and female 
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sex and that, therefore, the question. propounded by the Gov- 
ernor-General must be answered in the affirmative and that 
women are eligible to be sumnioned to and become members of 
the Senate of Canada, and ny will humbly advise His Majesty 
accordingly, 


Solicitors for appellants: Blake & Redden. 
Solicitors for respondents: Charles Russell & Co. ; 
KeleRe, 4 Question answered dn the afirmative, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice MapHavan Nair AND MR. 
Justice CORNISH. 


A 


L4 
Sait Asuram Sada Suk Bhattadu be A ppellant* 
(3rd Counter-petitioner) 
Ü. 

The Sub-Collector of Rajahmundry and 
another -:. Respondents 
(Petitioner and 2nd Coutter-petitioner). 
Civil Procedure Code (V of 1908), S. 144—-Restitetion proceedings— 
Securiy given at the time of the withdrawal of the sum originally decreed— 


Absence of provision for payment of interest in the security bond—Power 
of Court to award interest on restitulion amounts, 


In proceedings for restitution under section 144 of the Civil Procedure 
Code, the Court has got power to award interest on the restitution amounts, 
even though there is .no provision for the payment of interest in the 


„security bond executed under the order of the Court at the time of the 


withdrawal of the sum originally decreed. 

Alagappa Chettiar v. Muthukatmara Chettiar, (1917) I.L.R. 41 M. 
316 and The Collector of Ahmedabad v. Lavji Nul, (1911) I.L.R. 35 
B. 255 referred to. 

` Appeal against the order, dated 19th October, 1927, of the 
District Court of East Godavari at JAN in E.P. No. 20 
of 1927 in O.P. No. 116 of 1922. 


: G. Lakshmanna for appellant. 
The Godernment Pleader for respondents, 
_ The judgment of the Court was delivered by 


‘Madhavan Nair, J—This appeal arises out of an applica- 
tion under sections 144 and 151, Civil Procedure Code, for resti- 
tution against the 3rd respondent in A.S. No. 256 of 1924 
before this Court and also for the recovery of costs that were 











*A,A.O. No. 115 of 1928. 23rd September, 1929. 
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ordered to be paid by the claimanis 1 and 2 in the two con- 
nected appeals, Nos. 256 of 1924 and 324 of 1924. The facts 
of the case are stated in detail by the learned District Judge and 
need not be re-stated. 

It appears that a sum of Rs. 22,614-12-0 was ordered to 
be.paid in excess by the District Judge to the claimants in a 
certain land acquisition proceeding on a reference to him under- 
the Land Acquisition Act. Against the order to pay the excess 
amount two appeals were preferred to the High Court, one, 
A.S. No. 324 of.1924, by the claimants in that proceeding and 
another, A.S. No. 256 of 1924, by the Government. In A.S. 
No. 256 of 1924 the Government filed an application for stay 
of execution of the order that the 3rd respondent may be al- 
lowed on fufnishing security to take the amount of money that 
would be deposited by the Government jn the Lower Court. This 
order was passed on 24th September, 1924, and the money was 
deposited by the Government on 9th October, 1924. The secur- 
ity bond which was executed by the 3rd respondent, the appel- 
lant before us, is Exhibit A. In that security bond, the appel- 
~ lant undertakes that “If A.S. No. 256 of 1924 on thie file of the 
Madras High Court should be partly or wholly decided in favour 
of the appellant and the 3rd respondent deposits in the Court the 
said sum of Rs. 22,614-12-0 or any part thereof as he may be 
required to pay back under the decree of the High Court, this 
bond shall be void and of no effect, otherwise it shall remain in 
force”. He withdrew the money from the Court after execut- 
ing this security bond. The High Court dismissed A.S. No. 324 
of 1924 filed by the claimants who were respondents 1 and 
Z and allowed the appeal by the Government, A.S. No. 256 of 
1924 to a certain extent, with the result that the amount to be 
deposited by the Government as compensation for the lands of 
respondents 1 and 2 was reduced by Rs. 17,148-15-10 and the 
respondents’1 and 2 were made liable to pay the Government 
by way of costs Rs. 1,601-1-2 and Rs. 756-12-5. There was 
no decree against or in favour of the 3rd respondent. Now, 
the Government have filed the present application,for recovery 
of the amount of Rs. 17,148-15-10 plus interest upon that 
amount as well as the two sums ordered as costs from the 3rd 
respondent. The 3rd respondent does not deny his liability to 
pay the amount of Rs. 17,148-15-10; but his case is that he 
should not be called upon to pay interest upon that amount nor 
should be asked to pay the costs. The learned District Judge 
has disallowed both these contentions. In fhe present appeal, 
the appellant urges both these grounds. 
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a 
Ga Asati As regards interest, the argument of the Itarned Advocate 
ee for the appellant is that under. the security bond executed by 

v. the 3rd respondent he undertook to pay-the total amount. There 

Pi is no provision made for the payment of interest and, therefore, 

Rajahmundry. he is not bound to pay interest to the Government. The ques- 
Madhavan 00 15, whether there’ is the limitation of the lability to pay in- 
Nair, J. terest introduced in this security bond. The proceeding is ad- 

mittedly one under section 144, Civil Procedure Code, and the 
Court has discretion to order the payment of interest on the 
amount which the parties are bound to pay back to the Gov- 
crnment by way of restitution under that section.. We do not 
think that the security bond in any way limits the liability for 
the payment of interest which the Court has got power to order 
as against the 3rd respondent. In the case reported in Indra 
Chand Bothra v. A. H. Forbes’ it was held that “under section 
144 of the Code of Civil Proce:iure, 1908, the Court may in tis 
discret on award such interest 15 it chooses, and the fact that the 
principal only is secured by a bond under the order of the Court 
at-the time of the withdrawal of the sum originally decreed does 
not affect the liability of the person ordered to make restitution 
to pay interest in accordance with the section.” This case ny 





followed. by this Court in the decision in Alagappa Chettiar y 
 Mathukumara Chettiar.” No doubt, the decision of our Cert 

“was not one under section 144, Civil Procedure Code; but the 

learned Judges followed the principle underlying that. section. 

The learned Judge of this Court, Srinivasa Atyangar,’ 

J., decided against the contention that the party should 

be ordered to pay -interest on the ground that the under- 

taking given by the party did not provide for the 

payment of interest in that case. The learned Judges 

in Letters Patent Appeal following the decision in 

Indra Chand Bothra v. A. H. Forbes, set aside this decision. 

The decision in Tite Collector of Ahmedabad v. Lavji Mulji 

referred to by the learned Government Pleader comes nearer 

to the point as it relates to the payment of compensation under 

the land acquisition. proceedings though there was no secur- 

ity bond executed in that case. In that case, as in the one 
before us, the High Court reduced the amount of compensation ` 

: payable to the claimant and, when the Government applied to 
recover front the claimant interest upon the excess amount drawn 
by him from the Court, that claim was allowed. It was held 
“that the interest claimed should be awarded inasmuch as the 


em ea waman aaa mama amma wama yaaa ma a 








1. (1917) 2 Pat. L.J. 149. . 2. (1917). I.L.R. 41 M. 316, 
3. (1911) LL.R. 35 B. 255, 
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. . ` 
claimant had had the benefit of the money belonging to Gov- 
ernment in excess of that to which the High Court held him to be 
entitled, and the benefit was represented not only by the excess 
wrongly taken by the claimant from the District Court but also 
the amount of interest wh'ch the excess carried”. We are pre- 
pared to apply the principle underlying these decisions to the 
present case. One special feature of this case may be noticed 
and that is, that the Government asked for an order staying exe- 
cution of the decree and deposited the money -when the order 
in favour of the 3rtl respondent was made here. In these cir- 
cumstances, we think the order as ene as interest should be 
upheld. | 


The next argument of the appellant is that he Sond not 
be asked to pay costs, because he was not a party to the suit 
and there was no order against him. ? 


It is true that there was no decree ere him as regards 
costs; but, for the purpose of the present case, we think he 
stands i in the shoes of claimants 1 and 2, and the amount which 
was ordered to be paid by the High Court was in favour of the 
claimants. As a matter of fact, the appellant before us has 
no claim to the money except through the claimants 1 and 2 and, 
for the purpose of the proceedings under the Land Acquisi- 
tion Act and these connected proceedings for restitution, his 
interest must be considered to be identical with the interest of 
clamants 1 and 2. And, further, in the security bond he 
undertook to deposit in Court whatever money he might be re- 
quired to pay back under the decree of the High Court; that is 
to say, he made himself liable to the decree of the High Court 
and the decree of the H'gh Court made the claimants 1 and 2 
in the two appeals before it liable for costs of the Government. 
In these circumstances, we uphold the order as regards costs as 
well. 


In the result, the Civil Miscellaneous Appeal is eee 


with costs. 


Cornish, J.—I agree. l 
N.S. Appeal dismissed. 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Bombay.) 


PRESENT:—LORD ATKIN, SIR GEORGE LOWNDES AND SIR 
BINOD MITTER. < 


Gangabai Kom Baswantrao Desai and others. .. Appellanis* 
vo. < 
Fakirgowda-Somappagowda Desai and others .. Respondents. 


Bombay Record of Rights Act (IV of 1903)—Entries in record of rights 
and. mutation registers under—Admissibility in evidence of—Evidence Act, 
S. 35—Evidentiary value of entries—Bombay Act of 1913, S. 135 (f) 
Applicability to entries made before 1913—Presumption of correctness of 
eniry in record of rights and register of mittalions—Jomt famtly—Parti- 
tion—Proof of—Evidence—Admission. by deceased member. of jointness 
—Admissibility of, against his representatwe-in-interest—Insuficiency of, to 
counteract effect of evidence ef partition—Adoption by widow—Proof of— 
Ouantum—Preparation for adoption—IVillingness of widow to adopt—Evi- 
dence of—Effect. 


The entries in the record of rights and the mutation registers prepared 
and kept under Bombay Act IV of 1903 were prepared by public servants 
in the discharge of their official duty, and they are relevant under S. 35 
of. the Evidence Act to prove the facts recorded therein. The entries are 
not in any way conclusive, hut they are evidence of the: facts recorded 
therein. i 


Where, in the entry in the record of rights relating to a particular vil- 
lage, B was described:as the separated younger brother of S and the rea- 
son of the transfer of the village from the name of S to that of B was 
given as private partition, and there was a reference in the register of the 
record of rights to the mutation register, which also stated that private 
partition had been effected between the brothers, held that the entries were 


‘cogent, though not conclusive, evidence of there having been a partition 


between the brothers. Under S. 135 (J) of Bombay Act 1V of 1913 an entry 
in the record of rights and register of mutations is presumed to be correct 
unless the contrary is proved. 

Quaere whether Bombay Act of 1913 has a retrospective effect, and 
whether S. 135 (7) of that Act applies to entries made before 1913. 


_ A statement made by a deceased person that property in respect of 
which he executed a mortgage-deed was the joint property of himself and 
his brother and that he had been requested by his brother to execute the 
mortgage was, on an issue as to whether the deceased and his brother 
were or were not at the date on which the mortgage was executed joint 
as regards the property mortgaged, held to be admissible as an admission 
against the representatives-in-interest of the deceased, but to be not such a 
clear assertion of the jointness of the family as to induce their Lordships 
to hold, in the face of the other evidence in the case, that there had been 
no partition. E 

Held, reversing the High Court and restoring the Sub-Judge, that the 
evidence in the case set out in their Lordships’ judgment amply justified 
the conclusion of the Sub-Judge. that there had been a partition between 
the two brothers (through whom the parties to the appeal claimed) during 
their lifetime. ii . 
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Where the evidence showed that every preparation had been made by 
a Hindu widow for adopting a boy to her husband, and that the widow 
was willing to adopt the boy, keld that, in such a case, very strong evidence 
would not be required. to prove the adoption of the boy by her. 

Appeal No. 143 of 1927 from a decree of the High Court, 
Bombay (Fawcett and Madgavkar, JJ.), dated the 15th Sep- 
tember, 1925, which reversed a decree of the First Class Sub- 
ordinate Judge of Dharwar, dated the 25th June, 1925. 

The material facts of the case appear ee fully from 
their Lordships’ judgment. 

The two main questions raised on the appeal to the Privy 
Council were: (1) whether the two step-brothers, Somappa- 
gowda and Baswantrao, were joint or separate in property at the 
time ‘of the latter’’s death in October, 1911; and (2) whether the 
minor Virupakshappa (appellant-defendant No. 3) was validly 
adopted on the 28th July, 1914, by Basw antrao’s senior widow; 
Gangabai (appellant No. 1). 

~Somappagowda (hereinafter referred to as on “the 
elder son of Dod Baswantrao, died on the 28th February, 1911; 
leaving him surviving two sons, Nilappagowda and Fakirgowda 
(respondent No. 1). Nilappagowda died in March, 1919, before the 
present action was commenced, and his three sons were span a 
Nos. 2, 3 and 4 in this appeal. 

Baswantrao, the younger son of Dod Baswantrao, died on the 
llth October, 1911, without any male issue, leaving two widows, 
Gangabai (appellant No. 1) and Basava (appellarit No. 2), and 
one daughter, who was not a party to. this appeal. 


As to the first. question of a separation of the family pro- 
perty”between Somappa-and Baswantrao, it was held by the Trial 
Judge that a division of the property did in fact take place’ in 
1898.. Under this partition, the lands and houses situate in the 
villages Annigeri, Bhadrapur and Basapur fell to Somappa’s share, 
whilst the lands and houses situate in the village Hallikeri fell to 
Baswantrao’s share. The reason for this division- was-a definite 


Indication by Somappa of his intention to separate himself from his 


brother, Baswantrao, owing to the latter’s spendthrift habits and 
to the fact that he (Baswantrao) p a Muhammandan mistress in 
the family wada. . 

In support of the appellant’ s case, both oral and “documentar y 
evidence was produced in the Courts below. The view of a sepa- 
ration was based on the conduct of the parties, on the fact of 
their separate living as shown by the Census Registers and by the 
evidence of several witnesses, and on the fact that several deeds 
of sale, mortgage and lease of the Hallikeri property were execut- 
ed from 1900 to 1910 by Baswantrao independently of his brother. 
The description given in these instruments was that the property 
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belonged to Baswantrao as sole owner and manager. There was 
also evidence that on his own part, Somappa, independently of his 
brother, executed in the years 1905 and 1908 three mortgages on 
property situate in villages Bhadrapur and Basapur. 


The record of rights for village Hallikeri for the year 1903- 
1904, and for the years 1907-1908 to 1910-1911, also described 
aswantrao as “the separated or divided younger brother of the 
Inamdar or Khatedar” (i.e, Somappa). Further, it was common 
ground that since Baswantrao’s death in 1911, the property in 
Hallikeri remained in the hands of his widows, Gangabai and 
Basava. 


With regard to the second question raised on this pel that 
of the valid adoption of Virupakshappa (defendant No. 3), there 
was the evidence of his natural father, Karvirappa Kulkarni and 
that of Baswantrao’s widow Gangabat. They both affirmed that 
the adoption took place pn the morning of the 28th July, 1914, 
that there was an actual giving and taking of the boy in adoption and 
a due performance of the prescribed , ceremonies, which were 
carried cat in the presence of a considerable number of people. The 
officiating priest, Chenviraya Baslingaya, confirmed in his evidence 
the validity of this adoption, which was further corroborated by 
several other witnesses who all stated that they were present at the 
adoption. A deed was also executed by Gangabai and duly 
attested. In this deed she stated that she acted in accordance with 
the directions of her husband, who desired that a boy should be taken 
in adoption “with a view to continuing his line and to obtaining 
spiritual good in the other world”. E 
The Trial Judge framed (inter alia) the following issues :— 
l. Was Baswantrao divided from plaintiffs and was the 
plaint property allotted to him at partition as alleged by defendants ? 

“2. Is the adoption of defendant No. 3 (Virupakshappa) by 
defendants No. 1 (Gangabai) and No. 2 (Basava) proved? 

The learned Judge held on the issues so framed: 

<1. That the cumulative effect of the evidence was an unmis- 
takeable indication of the fact that there was a partition between 
Somappa and Baswantrao. 


2. That the adoption of defendant No. 3 by the cane 
Nos. 1 and 2 was proved. 


. The learned Judges of the High Court, on appeal, took ae 
apposite view. 

‘On the main question of partition, Mr. Justice Faw cett in the 
course ‘of his judgment observed as follows :— 

“It being admitted that the brothers were joint in estate up 
to the time of this alleged partition and it being alleged that there 
was.4 partition, the burden of proof clearly rests upon the defend- 
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ant of proving that partition, vide Katama Natchiar v. The Raja 
of Shivagunga.1 The question of this partition, however, cannot 
be decided simply by a consideration of the oral evidence. Un- 
doubtedly Baswantrao had separate possession of these Hallikeri 
lands, at any rate, from 1898 or thereabouts, and it is shown that 
from 1900 onwards, he raised money by mortgaging, selling or leas- 
ing some of these lands and that Somappa also in 1905 and 1908 
similarly raised money by mortgaging lands at Bhadrapur and 
Basapur. This undoubtedly is evidence that can properly be relied 
upon as showing partition. But, on the other hand, it is not con- 
clusive. It is clear that mere separate enjoyment will not consti- 
tute a severance of interests. Thus in the Privy Council case of 
Sri Rajya Lakshmi Devi Garu v. Sri Raja Surya Narayana Dhat- 
razu Bahadur ? two brothers agreed that the eldest son was to have 
possession of the jont estate and the younger was to have a vil- 
lage appropriated to him for maintenance in satisfàction of his claim 
to inherit, and it was held that it was nota partition of thè estate 
but only an arrangement for its enjoyment. That is not quite on 
all fours with the present case, but at any rate it can be fairly 
said that it might be a convenient arrangement to enable each of 
the two brothers to raise money separately that, by actual agree- 
ment or tacit consent, each of them within reasonable limits should 
obtain money by dealing with these lands in this particular way. 
Tt is to be remembered’ that Somappa had been forced to leave 
Hallikeri as long ago as 1877 or 1878 by his father who continued 
to live on in the family Wada at Hallikeri with Baswantrao. First 
of all Somappa lived in the village of Annigeri but subsequently on 
his father’s death he came to Bhadrapur, a village about nine miles 
from Hallikeri. There is, under these circumstances, some in- 
herent probability in the management of the Hallikeri lands being 
assigned mainly to Baswantrao, and as the two brothers lived sepa- 
rately, there is also nothing inherently improbable in their agreeing 
to separate enjoyment of the profits of the Hallikeri lands by the 
younger brother Baswantrao and separate enjoyment of the pro- 
fits of the other lands by Somappa. The evidence might, in certain 
circumstances, be of so strong a nature as to lead to a legitimate 
inference that there had actually been a partition and such evidence 
might in some circumstances be almost conclusive. But in the pre- 
sent case, there is certainly evidence which goes strongly against 
any such inference being drawn.” . 


With regard to the entries in the revenue records describing 
Baswantrao as the separated brother of Somappa and showing 
him in possession of the Hallikeri lands by virtue of private parti- 
tion, Mr. Justice Fawcett said :— ° 


— 


“1, (1863) 9 Moo. I.A. 539 at 543. 
2. (1897) L.R. 24 I.A. 118: I.L.R. 20 M. 256 (P.C.). 








—— ag 
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“Mr. Thakor for the defendants urged that section 135 (7) 
of the Land Revenue Code applied, and that the Court must pre- 
sume that the entries in the record of rights in regard to this parti- 
tion are correct until the contrary is proved or a new entry 1s 


substituted. Diwan Bahadur Rao for the plaintiffs contended that 


that section could not be applied in the case of entries prior to 1913, 
when this section [135 (j)] was inserted in the Larid Revenue 
Code, and that as we are concerned with the state of things exist- 
ing in 1911 when Somappa died, no presumption could be drawn 
in regard to the entries of that time. He relied upon the case of 
Hathising Jeebhai v. Kuber Jetha’ which ruled that the provisions 
of section 135 (jf) of the Land Revenue C8de, 1879, are not re- 
trospective with regard to entries which, for the purpose of deter- 
mining the rights of the parties, were until after the year 1913 
innocuous. T was at first inclined to accept the view urged by 
Diwan Bahadur Rao, but further consideration has led me to the 
conclusion that, Mr. Thakor’s contention is correct. No doubt, if 
Somappa in 1910 or 1911 before his death had brought a suit 
against Baswantrao to upset the mortgage of Bhadrapur lands or 
any other document of alienation, alleging that the family was still 
joint, the entries in the record of rights which existed at the time 
of his suit could not have properly been brought under section 135 
(7) nor could that section be given effect to in regard even to 
subsequent entries, because he could properly rely upon the fact 
that at the time the suit was brought the rights of the parties were 
governed by the law contained in Bombay Act TV of 1903 as to the 
exact Jegal effect of the entries in the record-of rights. Bombay 
Act IV of 1903 was repealed by section 2 of Bombay Act IV of 1913, 
and supposing that such a suit had still been pending at that time, 
that repeal’ could not, under section 7 of the Bombay General 
Clauses Act (I of 1904), affect the rights of the parties as they exist- 
ed under the Act of 1903. But in the present case we have a suit 
brought in 1919 many years after the Amending Act IV of 1913 and 
it is not a question of any retrospective Jaw, for. on the date of the 
suit, Chapter X-A of the Bombay Land Revenue Code was in 
force. Section 135 (f) lays down a rule of eviderice, which must 
be applied like any other mule -of evidence, to entries in a record 
of rights made subsequently to 1913 and produced in evidence. 
In regard to the entries, which have in fact been made. I think 
the presumptton in question does attach, and the Court should act 


upon it. But it does not follow that the entries of 1913 should 


be given any higher efficacy than the previous entries on which 
they are based and if it appears on sufficient grounds that the pre- 
vious. entries” are in fact incorrect and were made under circum- 
Stances which. attach suspicion to their correctness, then, in my 








3. (1917) 22 Bom. L.R. 33. 


a 


— 
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6 
opinion, the presumption is necessarily rebutted. Here, we have 
the definite evidence afforded by the statements of the two brothers 
in 1910 that they were then still joint, so the contrary is proved 
and the presumption goes out. In this connection, I may refer 
to Nageshar -Bakhsh Singh v. Ganesha* where the Privy Council 
made.some remarks at pages 380 and 381 in regard to entries in the 
revenue records as a proof of title. Those remarks do not direct- 
ly bear upon the entries under consideration because these entries 
in fact were made for the purpose of showing title and not merely 
for purposes of revenue which their Lordships had in-mind when 
they were making these remarks; but the general trend of those 
remarks is of some importance in that they emphasise that regard 
must necessarily be had to the circumstances under which such 
entries first came to be made. In the present case there is clear 
ground for suspecting that there was manipulation in regard to the 
first entries made after Baswantrao had*become Patil, and they 
naturally continued in the. subsequent records in the {absence of 
any objection raised by Somappa on the point. And in the pre- 
` sent instance, for the reasons I have already given, section 135 (f). 
does not suffice to establish the partition in the face of the admis- 
sions of 1910 that I have mentioned.” ` me 


— 


Mr. Justice Fawcett, in concluding, said: “I think that Bas- 
wantrao had separate enjoyment of these lands and their profits 
but that this does not establish a partition and there is reliable 
evidence that such 4 partition never took place.” 


Mr.: Justice Madgavkar, in a concurring judgment, added: 


“The proper inference upon the whole evidence appears to me to 
be that when the brothers decided after their father’s death to 
continue to live separately, they arranged for convenience that 
Baswantrao should nfanage and enjoy the profits from the Hallikeri 
lands. But there is not sufficient evidence of a change of status 
or partition which would be, from the point of view of the family, 
a very different matter. The appellants here have taken up the 
same position from 1914 onwards that Somappa had taken in 1910. 
The learned Subordinate Judge appears to have been largely in- 
fluenced by the decision of the Revenue Authorities. The latter, 
however, might appropriately decline to interfere with, the posses- 
sion of the widows and leave it to the appellants to move the Civil 
| Courts,.as they have done. 


“I am of opinion that in this case the definition of shares cr 
rather the mention of division in the revenue papers ef Hallikeri 
alone affords but very slight indication of an actual separation : 
Nageshar Bakhsh Singh v. Ganesha*; and, taken with the other cir- 
‘cumstances, such as separation in commensality and loans on the 





ee r 


4. (1919 L.R. 47 I.A. 57: I.L.R, 42 A. 368: 38-M.L.J. 521 CPC.) 
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security of Hallikeri lands, is not, particularly in view of Baswant- 

rao’s own statement in 1911, such an unequivocal and clearly ex- 


pressed intention as to justify an inference of separation : Suraj 
Narain v. Ikbal Narainë.” KE 


Against the judgment of the High Court the wu appeal 
was preferred to His Majesty in Council. 
. A. M. Dunne, K.C. and C. J. Colombos for appellants. 
E. B. Raikes and M. M. Bhat for respondents. 
3rd December, 1929. Their Lordships’ judgment was deli- 
vered by. 


Sır Binop MITTER. aTi is an appeal from a decree of 
‘the High Court of Judicature at Bombay, dated the 15th Sep- 
tebar 1925, reversing a decree of the Subordinate Judge of 
Dharwar dered the 25th June, 1923. 


_ The following pedigree will show the relationship of the 
parties to the Itigation and their ancestors :— 


Dod Baswantrao, d. 1893. 





Som Teg a. Baswantrao. 


| | 
Nilappagowda. Fakirappagowda, First wife, 
Plaintiff No. 1. Gangabai, 
| AG No. 1. 
ft | 


| | 
Irbasapgowda, Bapusaheb, Chikkappa .second Virupaksh, Shankargowda, 





(Plaintiffs Nos. 2, 3 and 4). wife, Defendant Defendant 
; Basava, No. 3. No. 4. 
Defendant ,, Alleged adopted 
No. 2. sons. 


Dod Baswantrao died in 1893. He left two sons, Somappa- 
gowda (hereinafter referred to as Somappa) and Baswantrao. 
Dod Baswantrao owned and possessed considerable watan land 
in the villages of Hallikeri and Annigeri, Bhadrapur and Basa- 
pur. -Somappa died on the 28th February, 1911, and Bas- 

wantrao on the llth October, 1911. Baswantrao left two 
widows, Gangabai, defendant No. 1, and Basava, defendant 
No. 2. Gangabai is said to have adopted either the 3rd or 
4th defendant: in litigation between them a compromise was 
effected by which the adoption of the 3rd defendant was 
upheld, 


Only two questions have been debated before the Board, and 
they are: (1) was ıs there a partition between Somappa | and 


5. (1912) L.R. 40 IA. 40: T.L.R. 35 A. 80: 24 M.L.J. 345 (P.C). 





a OU 
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Baswantrao betwten the years 1898 and 1900, and (2) are the 
plaintiffs (the respondents in this appeal) entitled to a declara- 
tion that Gangabai did not adopt either defendant No. 3 or 
defendant No. 4 as a son to Baswantrao. 


After Dod Baswantrao’s death Somappa became patel and 
he appointed Baswantrao, as he was entitled to do, his deputy, 
who resided at Hallikeri and acted as the officiating patel there 
from 1902 to 1911. 


On the 15th and 16th September, 1896, two self-reducing 
mortgages were executed by Somappa and Baswantrao jointly 
of land situated in Bhadrapur and in Hallikeri. 


It appears that from and after the 9th June, 1898, various 
sums were borrowed by Somappa on his own personal responsi- 
bility, and ultimately he executed two self-reducing mortgages, 
both dated the 26th September, 1905, of lands situate in Bhadra- 
pur and Basapur. During this time Somappa was living 
apart from Baswantrao. ‘These last two mortgages recited the 
previotis loans incurred by Somappa. On the 2nd July, 1900, 
Baswantrao mortgaged some lands in Hallikeri, describing them 
to be in his sole ownership and his sole enjoyment and appro- 
priated the moneys so raised to his own use. From the last- 
inentioned date down to the 9th December, 1910, Baswantrao 
on many occasions transferred various other plots of land in 
Hallikert by executing instruments of mortgage and lease and 
appropriated the consideration thereof to his own use, and in 
many of them he asserted ‘that he was the sole owner of such 
land and that. the same were in his sole enjoyment. 


After the death of Baswantrao in October, 1911, the lands 
in Eallikeri came into the possession of his widow Gangabai. 
If there had been no partition between the two brothers, then 
the estate would have survived to the descendants of Somappa, 
as Baswantrao left no male issue. 


It appears from the entries in the record of rights and ‘the 
mutation: registers prepared and kept under Bombay Act IV of 
1903, that Hallikeri was recorded as being in the possession of 
Baswantrao by virtue of private partition. A large number of 
such entries extending over several years have been exhibited in 
this case and placed before their Lordships. À : 


On the death of Baswantrao the name of his widow was 
entered in the mutation register, and the reason given for such 
mutation was the separation of the two brothers. 


R—42 
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It will be sufficient if their Lordships, by’ way of illustra- 
tion, refer to one entry only, namely, Survey No. 103 in the 
Hallikeri record of rights (See p. 207 of the record). Baswant- 
rao is described there as the separated younger ‘brother of the. 
Inamdar, t.e., Somappa, and the reason of the transfer from 
the name of Somappa to that of Baswantrao was given as pri- 
vate partition. There is a reference in the register of the re- 
cord of rights to the mutation register of 1911 to 1912, which 
also states that private partition had been effected between the 
two brothers. 


It appears from a perusal of the Act and the rules framed 
thereunder that the Act imposed on the officers concerned the 
duty of making the most careful public enquiry before record- 
ing any entry. Further, there are provisions for checking from ` 
time to time. the correctrtess of entries made to prevent incorrect 
entries remaining on the records. 


Section 3 directs the preparation, revision and correction of 
the record of rights and register of mutation. Section 3, clause 
I (a) direets inter alia the preparation and the maintenance of a 
register containing the names ‘of persons who are the owners, 
holders, mortgagees, landlords and tenants of the land. Suh- 
section (3)‘directs that there shall be kept a register of muta- 
tions.’ Section 4 (1) directs that any person acquiring land by 
partition shall report in writing his acquisition of such right to 
the village accountant within three months of the date of such 
acquisition. Sub-section (5) requires the village accountant, on 
receipt of such report, to give notice in writing of the same 
to all persons appearing from the report to have any interest in 
the subject-matter thereof and to enter such report in his regis- 
ter of mutations. Rules were framed under the Record of 
Rights Act and Rule 2 requires the village accountant, as soon 
as the preparation of the record has begun in any village, to 
cause notice thereof to be published by beat of drum. through- 
out the village and to post a copy of the notice in a conspicuous 
place in the village Chavadi and to make an entry at the foot of 
the record to he: effect that such notice has been duly published. 
Various other duties were imposed by the Act and the rules 
framed under it upon the persons responsible for the preparation 
of the recond, and to give wide publicity to such preparation. 
These entries were ai by public servants in the discharge 
of their official duty, and they are relevant under section 35 of 
the Evidence Act* to prove the facts recorded therein. After 
the Act of 1903, the Bombay Act of 1913 was passed, and under 
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section 135 (/)° the entries recording Gangabai as the owner 
are presumptive evidence of title in her favour. It has, how- 
ever, been argued that the Act has no retrospective effect, and 
therefore the entries which were made in 1912 in favour of 
Gangabai ought not to be treated as any evidence of her sepa- 
rate title. It is not necessary for the purposes of this case to 
decide this point, because whether section 135 (j) of the Act 
of 1913 applied to the entries made before 1913 or not, they are 
evidence of the facts recorded in them under section 35 of the 
Evidence Act. In the next place, these entries are repeated in 
the mutation registers for the oe 1918—1919, i.e., under the 
Act of 1913. 


Comed for the respondents contended that these entries 
in the revenue records have little evidentiary value on title and 
relied on the cases Nageshar Bakhsle Singh v. Ganesha and 
Gajendar Singh v. Sardar Singh® These judgments dealt with 
entries of a different character, and are no authority for the 
construction of the Bombay Act IV of 1903. Lord Shaw in 
delivering the judgment in Nageshar Bakhsh Singh’s cas said: 
. Records of that character take” their place as part of the evidence 
in the case. They do no more. Their importance may vary with circum- 
stances, and it is not any part of the law of India that they are by them- 
selves conclusive evidence of the facts which they purport to record. It 
may turn out that they are in accord with the general bulk of the evidence 
in the case; they may supply gaps-in it; and they may, in short, form a 
not unimportant part of the testimony as to fact which is available. But 
to give them any higher weight than that might open the way for much 
injustice, and afford temptation to the manipulation of records, or even 
of the materials for the first entry.’ < 


Their Lordships do not hold that the entries made ere 
the Bombay Act IV of 1903 are in any way conclusive, but they. 
are evidence of the facts recorded therein. The pronouncement 
of Lord Shaw that the importance of revenue records varies 
with circumstances applies directly to the ‘present case. Their 
Lordships have already pointed out the manner in which en- 
tries under the Bombay Act IV of 1903 were made and the 
strict scrutiny to which they must have been subjected. The 
entries exhibited in this case spread over a series -0f years. 
The Act, as has been pointed out, contains careful provisions for 
the entries being checked from time to time, and in the cir- 
cumstances of this case the entries are in their Lordships’ 
opinion cogent, though not conclusive, evidence of the facts 


recorded therein. 
a ee ge a NE ENG 
4, (1919) L.R. 47 I.A. 57 at 69: I.L.R. 42 A, 368: 38 M.L.J. 521 CPC). 
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It appears from the judgment of the High Court that the 
plaintiff-respondents, who were the appellants before that Court, 
argued that separate possession originated from a mutual agree- 
ment between the two brothers to the effect that Somappa should 
enjoy the profits of Ann‘geri, Bhadrapur and Basapur, and that 
Baswantrao, the younger brother, should enjoy. the profits of 
Hallikeri, and the High Court accepted this argument. There 
is no trace of any such agreement in the pleadings, nor was any 
issue framed on this point. No evidence was led by the plaint- 
iff-respondents, nor did they cross-examine, the witnesses of the 
appellants on this point. Nilappa, however, in his application, 
dated 19th February, 1914, alleged that the lands in the posses- 
sion of Baswantrao were given to him for maintenance in accord- 
ance with the practice of the family from ancient times. This 
matter was enquired into,by the Mamlatdar, who decided against 
Nilappa. Nilappa appealed against this decision, but the Col- 
lector on the 24th February, 1915, on appeal upheld the decision 
of the Mamlatdar and the matter was allowed to rest there. It 
seems to their Lordships that if there was a mere amicable 
arrangement and not a partition between them it would be most 
unlikely that, on the death of Baswantrao, the sons of Somappa 
would allow Gangabai to enjoy the whole property of Hallikeri, 
as it was said to be more valuable than the other three villages 
taken together. The plaintiff-respondents attempted to meet 
the effect of the entries in the record of rights by suggesting 
that the entries were made by Bahaguni (the village account- 
ant) in collusion with Baswantrao, who was the patel from 
1902] 11. 


It appears that, although a number of entries in the record 
of rights were annexed to the plaint, there is no allegation in it 
that the same were made in collusion between Baswantrao and 
Bahaguni. These entries were made after public enquiry, and 
it is impossible to believe that Somappa would not have heard 
of them during his lifetime. There was no cross-examination 
suggesting that the entries were collusive, nor was any evidence 
led on this ‘point. Bahaguni was nominated to his office by 
Somappa as his deputy, and was a friend of his. Their Lord- 
ships are therefore unable to give any weight to mere sugges- 
tions of fraud and collusion based on suspicion without any 
evidence to support the same. The plaintiff-respondents alleged 
throughout that the partition was unequal and was therefore 
improbable, but it*seems to their Lordships that, if the partition 
was improbable, the arrangement of separate enjoyment of the 
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properties unequ4l in value lasting for a considerable number of 
years, and the acquiescence in the alienations by Baswantrao and 
the enjoyment of the property to the same extent by the widow 
of Baswantrao, is more improbable. 


According to the case of the plaintiff-respondents, Halli- 
keri was more valuable than the three properties given to 
Somappa, and it is highly improbable that Baswantrao, who, 
according to this case, was merely enjoying the land for his 
maintenance under a family arrangement, would be allowed to 
have a bigger share than Somappa. It is still more improbable 
that after his death, his widow would be allowed to possess those 
lands. Every argument that has been adduced against partition 
on the ground of its inequality would apply with greater force 
against the arrangement of separate enjoyment, particularly so 
as there were transfers of property on the basis of such arrange- 
ment. 


Counsel for the respondents placed great reliance upon a 
mortgage of lands in Bhadrapur, dated 6th November, 1909, 
executed by Baswantrao in favour of Shamcharya. The docu- 
ment, after reciting that Baswantrao and his brother Somappa 
had requested the mortgagee to advance a sum of Rs. 5,000, 
purported to empower him to enjoy the property for 20 year's 
commencing from the year 1911-12. Somappa complained to 
the authorities that Baswantrao had no power to execute this 
mortgage, as the property belonged to him solely, and there- 
upon enquiries were held by the revenue authorities, in course 
of which both the brothers and the mortgagee were examined. 
Somappa asserted that Baswantrao had no right of ownership 
over the land in question, but he also stated that their family 
was joint. Baswantrao said that Somappa and he were joint 
‘and that at Somappa’s request he had executed the deed. The 
revenue authorities held that the mortgage was not a valid 
mortgage and they refused to recognise it. The learned Sub- 
ordinate Judge also held that this mortgage was a fictitious tran- 
saction, as Nilappa purported to pay back the said sum of 
Rs. 5,000 to the mortgagee. The High Court, however, placed 
very great reliance upon this document. 


It appears to their Lordships that Baswantrae at the time 
of the mortgage was heavily involved and had already repeated- 
ly mortgaged lands at Hallikeri, and if, therefore, he wanted 
further money on mortgage of lands outside Hallikeri, it is not 
difficult to see that, in order to make out a title to the mortgagee, 
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it was necessary for him to assert that the eståte was joint and 
that he had been requested by Somappa to execute the mort- 
gage. The latter statement, according to the evidence of 
Somappa, was false. Baswantrao’s statements, although prima 
facie admissible against the appellants as admissions, are clearly 
explained by the circumstances under which the mortgage was 
executed. Somappa no doubt said that the family was joint, 
but at the.same time asserted that he was solely entitled to the 
property. This statement that he was solely entitled -to the 
property is destructive of the supposition, that there had been 
no previous partition. At best Somappa’s statement is ambi- 
euous. As every item of property had not been partitioned, 
Somappa probably thought that the family was still undivided. 
Anyhow, this statement of Somappa is not such a clear asser- 
tion of the jointness of the family as would induce their Lord- 
ships to hold, in the face of the other evidence in the case, that 
there had been no partition. 


Subsequently there were other enquiries held by the revenue 
authorities, the result’ of which was that they maintained 


Gangabai in possession of Hallikeri on the footing that there 


had been a partition. — 


Their Lordships find the following facts established, viZ., 
that— 


(a) For a long period Somappa and Baswantrao were 
separate in food and residence. 


(b) Baswantrao after 1896 kept one Fatima, a Maho- 
medan, as his mistress, and at first introduced her to the family 
wada, from which she was removed to a cattle- shed on the 
remonstrance of Somappa. 


(c) From 1898 Somappa began borrowing money on his 


own responsibility, and in 1905 mortgaged properties which . 


were alleged to have fallen to his share and were in his separate 
possession, and appropriated the income of the property to his 
own use. 


(d) From 1900 Baswantrao repeatedly mortgaged and 
leased the lands in Hallikeri and appropriated the proceeds there- 


of to his own-use. He was in ‘separate possession thereof - 


up to the tune of his death in 1911.~ In most of the docu- 
ments he asserted that the lands in Hallikeri were in his sole 
ownership and possession. 


(e) In 1907 he sold some Jands in Hallikeri. Somappa 
complained against the sale,-but his complaint was not recognis- 
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-ed by the Deputy Collector, and Somappa took no further steps 
io vindicate his rights. 

(f) In the record of rights prepared under Act IV of 
1913 and the mutation registers, Baswantrao was described as 
the separated brother of Somappa. 


. (g) The suggestion that such entries were made by Baha- 
guni, ‘the nominee of Somappa, in collusion with Baswantrao, 
has wholly failed. 


(h) The suggestion of the respondents that the ae 


‘possession and appropriation of the income of Basapur, Anni- 
geri and Bhadrapur by Somappa and that of Hallikeri by Bas- 
wantrao originated from mutual arrangement, as opposed to 
partition of these four properties, has not been proved. 


(1) On the death of Baswantrao his widow Gangabai 
enjoyed the properties at Hallikeri ey in the same way as 
Baswantrao did. 


(7) That in the mutation registers prepared in 1918-19 
under the Bombay Act No. IV of 1913, Gangabai, was record- 
ed as the owner of Hallikeri. . 

Under section 135 (7) of this Act an entry in the record 


of rights and register of mutations is presumed to be correct 
unless the contrary is proved. 


The learned Subordinate Judge believed some of the wit- ° 


nesses who were examined before him on the issue of partition, 
and the evidence of these witnesses has been corroborated by the 
documentary evidence. Their Lordships see no reason to dis- 
agree with the Subordinate Judge as to his estimate of such evi- 
dence, and they are clearly of opinion that there had been a 
partition between the two brothers during their lifetime. 


There is evidence on the record that the ceremonies of the 
adoption of defendant No. 4 did in fact take place. There is, 
furiher, no dispute that there was a deed of adoption executed 
on the occasion of the alleged adoption of defendant No. 4. If, 
however, it were held that the defendant No. 3 had not been 
validly adopted, then there being no sufficient evidence to dis- 
place the adoption of defendant No. 4, the result would be that 
the adopton of defendant No. 4 would stand good, although 
as between defendant No. 3 and defendant No. 4 the matter 
had been litigated and a compromise had been arrived at where- 
by defendant No. 3 had been declared to be the duly adopted 
son, and although from the date of such declaration on the 25th 
September, 1918, defendant No. 3 has been treated as the duly 
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adopted son of Baswantrao by the members of tlte family of Bas- 
wantrao. Their Lordships are of opinion that if they were 
forced to hold on the evidence that the adoption of defendant 
No. 3 1s bad and that of defendant No. 4 is good, the result 
would be very curious indeed. Fortunately, on the evidence 
the'r Lordships are of opinion that the plaintiff-respondents have 
failed to prove that the adoption of defendant No. 3 did not take 
place. If the adoption of defendant No. 3 took place, neces- 
sarily the adoption of defendant No. 4 would be bad. There is no 
doubt that on the 28th July, 1914, every préparation had been 
made for the adoption of defendant No. 3, although defendant 
No. 4, who was the son of the brother of Gangabai, had been 
living in Gangabai’s house for quite a long time. The letter 
written by Chanvirappa Desai and others to Nilappa, the elder 
brother of the Ist respondent, dated 28th July, 1914, clearly 
shows that they apprehended that defendant No. 3 was going 
to be adopted by the widow Gangabai and “that preparations 
for a feast were going on in the house, the Sub-Registrar will 
come, and that a large number of guests will assemble.” This 
letter shows in any event that Karvirappa* intended to give and 
Gangabai intended to take defendant No. 3 in adoption. It 
is quite clear that on that date she did not have any intention of 
adopting. defendant No. 4 or any other person belonging to her 
husband’s family. If, therefore, every preparation had been made 
for adopting defendant No. 3 and the widow was willing to adopt 
him, it appears to their Lordships that very strong evidence is 
not required to prove the adoption of defendant No. 3. In their 
Lordships’ opinion, there is ample evidence to prove-the adop- 
tion of defendant No. 3. No doubt the evidence of Gangabai 
and of the priest Chenviraya has got to be received with great 
caution, but there is also evidence of other witnesses, some of 
whom are quite respectable, proving adoption. The learned 
Subordinate Judge before whom these last-mentioned witnesses 
appeared has believed them, and their Lordships accept such 
evidence. There is the further fact that there was a deed of 
adoption which was executed at night and attested by a large 
number of persons, two of whom were examined in Court. The 
learned Subordinate Judge has believed them. The probabili- 
ties are in favour of the adoption having’ taken place. Their 


Lordships are not unmindful of some of the criticisms which the 


respondents’ Counsel very forcibly urged before them, but, after 
carefully considering them, they are of opinion that the plaintiff- 


*Karvirappa was the natural father of defendant No. 3—K.J.R. 
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respondents have failed to disprove the adoption of defendant 
No. 3. 


Their Lordships therefore are of opinion that the judgment 
and decree of the High Court should be revérsed and that of the 
learned Subordinate Judge restored. The appellants are entitled 
to their costs, and their Lordships will humbly advise His 
Majesty accordingly. 

Solicitor for appellants: H. S. L. Polak. 

Solicitors for respondents: T. L. Wilson & Co. 


KJR: Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE VENKATASUBBA RAO AND MR. 
JUSTICE MADHAVAN NAIR. 


The Vulcan Insurance Company, Ltd., by. its local 
representative Chimanlal Chotalal Bharbhaiya .. Appellant* 
in Municipal Taxation Appeal No. 9 of 
1928 on the file of the Court of Small 
Causes, Madras | 
y, 
The Corporation of Madras .. Respondent in do. 


Madras City Municipal Act (IV of 1919), S. 110 and Schedule IV, 
Rule 7—Company having no office in the City of Madras—Transaction of 
business begun with the city in tne year of taxation through an agent— 
Absence of business in the city in the year immediately preceding the year 
of taxation—Applicability of the proviso to Rule 7—Interpretation of 
staiutes—Taxing enactment—Ambiguous words—Constnection in favour of 
the subject. 


A company which has no office within the City of Madras but begins 
to transact business within the city in the year of taxation through an agent 
and which has not in any manner transacted business or received any in- 
come from the city during the year immediately preceding the year of-taxa- 


tion can claim the benefit of the. proviso to Rule 7, Schedule IV of the. 


Taxation Rules under the Madras City Municipal Act. ° 


The correct rule in construing a taxing enactment is that no tax can 
be imposed except by words which are clear and, if the words are ambigu- 
ous, the benefit of the doubt should pe given to the subject. 


Case stated under Rule 17, Schedule IV of the Madras. 


City Municipal Act of 1919 by the Chief Judge of the Court 
of Small Causes, Madras, in Municipal Taxation Appeal No. 9 








*Ref. Case No. 15 of 1928. 26th November, 1929, 
R—43 
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of 1928, on the file of the said Court, preferred against the de- 
cision, dated 8th September, 1928, of the Standing Committee 
of the Corporation of Madras jor the dec’sion of the High Court 
on the following question of law involved in the case — “Can 
a company which has no office within the city, but begins to 
transact business within the city in the year of taxation through 
an agent and which has not in any manner transacted business 
or received any income from the city during the year imine- 
diately preceding the year of taxation claim the benefit of the 
proviso to Rule 7, Schedule IV of the Taxation Rules under 
the Madras City Municipal Act”? 


R. Visvdathan, K. Bhashyam Aiyangar and A. V. Seshayya 
for appellant. | 


S. Rajamanickam for respondent. 
The Court expressed the following 


OPINION. Verkatasubba Rao, J.—This is a case referred 
to us for decision by the Chief Judge of the Court of Small 
Causes under Rule 17 of Schedule IV of Madras City Municipal 
Act (IV of 1919). The Vulcan Insurance Company was 
assessed to a licence fee under section 110. The contention of 
the Corporation is, that the Company is liable to pay Rs. 500 
under the scale prescribed on the capital basis; the latter 


asserts, on the contrary, that it is to be assessed on the basis of 


gross income and is liable to pay only Rs. 25. The material 
part of section 110 reads thus: 


“Every incorporated company transacting business within the city for 
profit or as a benefit society shall pay by way of licence fee in addition 
to any other licence fee that may be leviable under this Act a half-yearly 
tax on its paid-up capital on the scale shown in the taxation rules in 
Schedule IV. but in no case exceeding rupees one thousand, if and as soon 


as it has transacted business in the city for the period, prescribed in section 
1 eae 


Explanation.—Whenever a company has an office, agent or firm to 
represent it for the purpose of transacting business in the city, such com- 
pany shall be deemed to transact business in the city and such officé, agent 


or firm shall be liable for the tax in respect of the company’s business, - 
whether or nòt such office, agent or firm has power to make binding | 


contracts on behalf of the company.” 


Rule 7, Schedule IV provides: e. 


‘‘ Companies shall be assessed by the Commissioner on the following 
scale — i 


+ 


PAID-UP CAPITAL. -  HALF-YFARLY TAX. 
Lakhs of rupees. Rs. 


A, “Twenty and more than twenty ae .. 1,000 


a 
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PAID-U® CAPITAL. HALF-YFARLY TAX. 

Lakhs of rupees. i Rs. 
- B. Ten and more than ten but less than twenty .. 500 
C. Five and more than five but less than ten .. 250 
D. Three and more than three but less than five ». 150 
E. Two and more than two but less than three x 100 
F. One and more than one but less than two ie 50 
G. Less than one i 30 


Provided that any company, the head office or a branch or r principal 
office of which is not in the city and which shows that its gross income 
received in or from the city has not in the year immediately preceding the 
year of taxation exceedtd— 


: Rs, . 
(a) twenty-five thousand rupees shall pay only Ser A25 
(b) fifteen thousand rupees shall pay only ik 75 
(c) five thousand rupees shall pay only 2 25 


The Company contends that the cage falls within the proviso 
referred to above. The question is, does it or does it not apply? 
The learned Chief Judge has decided the point in favour of the 
Corporation of Madras. 


The Company has a paid-up capital of about 15 lakhs of 
rupees. In the second half-ye4r of 1925-26, it, for the first 
time, began to transact business in the city through a local 
agent without having at Madras “the Head Office or a branch 
or principal office’. What is the proper amount which the 
Company is liable to pay at its very first assessment under the 
Act? Two conditions must be satisfied under the proviso. The 
first requirement is fulfilled, as it transacted business in the year 
of assessment, only through a focal agent. Then, is the second 
condition satisfied or not? The proviso speaks of two years, 
the year of taxation and the year preceding it. This Company 
started business for the first time in the year of taxation. It 
says it received no income from the City in the year preceding 
it and on that ground claims the benefit of fhe proviso. In my 
opinion its contention is well founded. 


According to-the learned Judge it 1s incumbent on the Com- 
pany to how that it actually did business in the City in the 


preceding year. But to this effect there are no “words in the 


proviso and why should they be imported into it? Mr. Raja- 
manickam very strongly urges that the right construction is that 
adopted by the learned Judge. He asks us to read into the 
proviso certain words occurring in section 110 of the Act, in 
other words, to amplify the expression “any company’’ by read- 
ing it as “any company transacting business within the city”. 
So far, he is perfectly right. Supposing these words are added, 
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what follows? The reference to the transactfng of the busi- 
ness is to the year of taxation and not the preceding year. Mr. 
Rajamanickam’s contention cannot prevail if we add in the 
proviso merely the words to which I have referred. Much more 
has to be done. We must introduce another set of words, 
namely, “from business transacted in the city” after the phrase 
“from the city”. How can such a course be possibly justified? 
Let us suppose that the Company did transact business in the 
City in the preceding year but that its income was ‘nil’, does 
the proviso apply or not? Mr. Rajamanickam concedes that 
it does. That also seems to be the view of the learned Judge. 
The distinction, according to them, is not between no income 
and some income, but the decisive test is, whether the Company 
transacted or not its business in the City. The argument on be- 
half of the Corporation ignores also the distinction between the 
two words “in” and “from” in the proviso. Granting that the ex- 
pression “income received from the city” applies only to the 
transacting of some business, the word “in” cannot have the 
same significance. Moreover, income is not confined to receipts 
from business only. As pointed out in Secretary to the Board 
of Revenue v. Arunachalam Chettiar’ “income” is described in 
the Oxford Dictionary as “periodical receipts from oné’s work, 
lands, investments, etc.” I find no difficulty therefore in con- 
struing the proviso in favour of the Company. But granting 
that the words are ambiguous, the true canon of construction 
is the following:— 


“Tf it be doubtful or difficult of interpretation, which I do not think 
it is, the Finance Act is subject to the rule that no tax can be imposed 
except by words which are clear, and the benefit of the doubt is the tight 
of the subject.’’—Per Fitzgibbon, L.J., in In re Finance Act, 1894, and 
Studdert, (1900) 2 Irish Reports, p. 400 at 410. 


To the same effect is the following passage from Halsbury, 
Vol. 27, .p. 180, para. 345:— 


peta the Crown, seeking to recover the tax, cannot bring the subject within 
the letter of the law, the subject is free, however much within the spirit 
of the law the case might otherwise appear to be. There can be no equi- 


- table constructien admissible in a taxing statute.” 


The construction of the Company is, in my opinion, well 


founded and I answer the reference accordingly. 


Madhavén Nair, J—~It appears to me that the respondent’s 
contention that the “proviso” does not apply to the assessee in 








1. (1920) T,L,R, 44 M. 65: 39 M.L.J. 649 (F.B.). 
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this case is not Without force. But on the face of it the lan- 
guage of the proviso is also open to the construction sought to 
be put upon it by the appellant. As the proviso is very ambi- 
guously worded, I think that, following the time-honoured rule, 


the benefit of the doubt should be given to the assessee in this 


case. I, therefore, agree with the order made by my learned 
brother. 
NaS Reference answered in the r 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR, JUSTICE CURGENVEN. 


Mantipr agada Sivaramavya “ Appellant* (Plaintiff) 


D. 


Kapa Venkatasubbamma and others .. Respondents 
(L.R. of the 1st defendant, i.e., 6th defendant 
and defendants 2 and 3). 


‘Partition Act (IV of 1893), S.4—"‘An undivided family’’—Meaning of 
—H mdu family divided in status but possessed of a dwelling-house not 
actually partitioned—A pplicability of the section. 


The words “an undivided family’’ occurring in section 4 of the Partition 
Act are not restricted to a joint Hindu family but include a family divided 
in status and possessed of a dwelling-house which has not been actually 
divided or partitioned among the members of the family. 


Sultan Begam v. Debi Prasad, (1908) I.L.R. 30 All. 324 (FB) 


followed. 


_ Second Appeal against the decree of the District Court of 
West Godavari at Ellore in Appeal Suit No. 76 of 1926 (A.S. 
No. 213 of 1925 on the file of the Court of the Subordinate 
Judge of Ellore) preferred against the decree of the Court of 
the District Munsif of Ellore in Original Suit No. 318 of 1924. 


A. Satyanarayana and P. Satyanarayana Row for appéllant. 


e 
P. Somasundaram for respondents. 


The Court ,delivered the following 


J UDGMENT.—The plaintiff bought a third share.in the dwell- 
ing-house and he sued for partition of it. The members of the 
family occupying the house were the 1st defendant and the plaint- 
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iff’s vendor, the 3rd defendant, who were brothers, and the 2nd 
defendant, son of a deceased brother. The Ist defendant died 
during suit and his widow, the 6th defendant, was added as 
legal representative and in that capacity she applied for the 
benefit of section 4 of the Partition Act of 1893. The question 
is whether it applies to the circumstances of the case. The 
family although occupying the house in common was divided in 
status. Section 4 has as one of its conditions that the share 
of the dwelling-house in question must belong to “an undivided 
family”. It is contended on behalf of-the plaintiff, now appel- 
lant before me, that this phrase cannot apply to a family divided 
‘n status, but must be restricted to what we ordinarily know as 
a joint Hindu family. There is no Madras decision upon this 
point. A Full Bench judgment of the Allahabad High Court, 
Sultan Begam v, Debi Ryasad,' is perhaps the leading authority. 
There had been a previous case in Allahabad, Hashmat Ali v. 
Muhammad Umar,” relating to a Muhammadan family and in 
that it was decided, on the analogy of another Full Bench deci- 
s'on of that Court, Amme Raham v. Zia Ahmad?, where the ex- 
pression “joint family property” as used in Article 127 of the 
Limitation Act was deemed to mean property belonging to a 
joint, family, that section 4 tould only apply to an undivided 
Hindu family and not to a Muhammadan family living together. 
The meaning and intention of the provision are fully discussed 
in Sultan Begam v. Debt Prasad The learned Judges state 
the point for decision as follows :— 2 


‘It is contended on the one hand that the words ‘undivided family’ as 
used in this section mean a joint family and are confined to Hindus or to 
Muhammadans who have adopted the Hindu rule as to joint family pro- 
perty. On the other hand the contention is that the expression is of gene- 
ral application and means a family, whether Hindu, Muhammadan, Chris- 
tian, etc., possessed of a dwelling-house which has not been divided or par- 
titioned among the members of the family.” 


“Then they allude to the occurrence of the same phrase 
‘undivided family’ in section 44 of the Transfer of Property 
Act, whence it appears to have been borrowed for the purposes 
of the Partition Act, and point out that the provision in the 
former Statute 4s Jeda of general application. It has been 
suggested here that the portion of section 44'of the Transfer 
of Propertye Act alluding to an undivided family ‘would, if it 
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merely meant a joint family, be superfluous in view of the pro- 
viso to section 2 of the Act that nothing in it shall be deemed 
to affect any rule of Hindu, Muhammadan or Buddhist Law. The 
Full Bench observes that the purpose of section 4 appears to be 
“to prevent a transferee of a member ofa family who is an 
outsider from forcing his way into a dwelling-house in which 
other members of his transferor’s family have a right to live,” 
an intention which would of course cover circumstances such 
as those of the present case; and they conclude by construing ‘un- 
divided family’ as ‘undivided gua the dwelling-house in question 
and to be a family which owns the house but has not divided it’. 
There are several decisions of the Calcutta High Court to the 
same effect. ‘I need only allude to the earliest one, Ks/irode 
Chander Ghosal v. Saroda Prosad Mitra The learned Judges 
cite Stultan Begam v. Debi Prasad’ with approval and explain 
how the law stood previous to the enactment of the Partition 
Act and the inconveniences which it was designed to avoid. 
There being no authority in conflict with these cases and it 
appearing to me that the phrase ‘undivided family’ is sufficiently 
ambiguous to justify me in, adopting the construction most in 
consonance with what appears to be the intention of the Act, I 


follow them and agreeing therefore with the view taken by the ` 


Lower Courts, I dismiss the second appeal with costs. 


N:S. Second Appeal dismissed. 


o 


AN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE ANANTAKRISHNA AIYAR. 


Pichai Konar Se Appellant* (Deft.) 
| iy 
Narasimha Rama Iyer .. Respondent (PU). 


Practice—A ppeal—Suit by purchaser at Court atuction—Claim of sub- 
regation—Decree for the claim and interest for the period he was in pos- 
session as purchaser and costs—Appeal only as regards interest and costs 
decreed without questioning the claim of subrogation—Maintainability— 
Right of auction purchaser to interest during the period he was in posses- 
SION, 


If a portion of a decree has become res judicata, the rest of the decree 
based on the same reasoning would also become res judicata even with re- 
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ference to the other portion of the decree which alone if brought for review 
before the Appellate Court. 


Consequently, where in a suit by a purchaser at Court auction of pro- 
perties it was decided that he was entitled to the rights of a mortgagee 
whom he had paid up by subrogation and a decree was given to him for 
the amount as well as interest for the period during which he was in 
possession as purchaser and costs, it is not open to the defendant to appeal 
only against that portion of the decree granting interest and costs without 
appealing against the portion relating to subrogation. 

Kandasamy Chetty v. Annamalai Chetty, (1904) I.L.R. 28 M. 67: 
15 M.L.J. 402 referred to. 


A purchaser at Court auction of properties whq pays up a mortgage on 


' the properties and becomes entitled to the rights of that mortgagee by sub- 


rogation is entitled to interest for the period during which he was in posses- 
sion of the properties as purchaser. 

Malireddi Ayyareddi v. Adusumalli Gopalakrishnayya, (1920) 58 I.C. 
493 referred to. 

Syed. Ibrahim Sahib v. Arumugathayee, (1912) I.L.R. 38 Mad. 18 not 
followed. 


Second appeal against the decree of the Court of Small. 


Causes at Kumbakonam in Appeal Suits Nos. 18 and 15 of 1925, 
preferred against the decree of the Court of the District Munsif 
of Kumbakonam in Original Sufit No. 678 of 1922 (O.S. No. 52 
of 1920, District Munsif’s Court, Valangiman). 


K. Ramatatha Shenai for appellant. 
C. A. Seshagiri Sastri for respondent. 
The Court delivered the following 


JuDGMENT.—The first defendant is the appellant before me 
in this Second Appeal. The plaintiff filed a suit, as originally 
framed, for a declaration of the invalidity of a mortgage 


decree obtained by the first defendant in O.S. No. 53 of 1918 ` 


on the file of the Sub-Court, Kumbakonam. The plaint under- 
went three processes of amendment and, finally, the plaint, as 
amended, contained a prayer for subrogation inasmuch as the 


“ plaintiff on 29th March, 1919, discharged in good faith a prior 


mortgage in favour of one Doraisami Padayachi by Veera- 
bhadra Padayachi in respect of the properties which the plaint- 
iff alleged he had purchased in Court auction. At the trial of 
the suit before the first Court this question of the plaintiff's 
right to subrogation was a material question discussed. The 
Trial. Court ‘decided (vide paragraph 7 of its judgment) that 
the plaintiff was entitled to be subrogated to the rights of the 
prior mortgagee and, consequently, it gave the plaintiff a decree 
for the amount prayed for with interest. The plaintiff was also 
given costs in respect of the said relief granted to him. Appeals 
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were preferred to the Lower Appellate Court by the plaintiff 
and the Ist defendant. The plaintiffs appeal was dismissed 
and I have no further concern with the same for the purpose 
of this second appeal. On the Ist defendants appeal, the 
learned Subordinate Judge, after noticing that the plaint was 
amended thrice and that the materials before the Court were not 
as satisfactory as one would wish, proceeded to discuss the 
question whether the plaintiff was entitled to interest and costs 
decreed to him by the first Court. There was discussion before 


the Lower Appellate Court whether the Ist defendant was en-. 


titled to raise the further question whether the plaintiff was 
entitled to subrogation or not. The learned Subordinate Judge 
pointed out that, though the grounds of appeal raised the ques- 
tion, the subject-matter of the appeal was confined to interest 
` and costs allowed to the plaintiff. The ist defendant’s 
pleader then took refuge under the power of the Court 
under Order 41, Rule 33, Civil Procedure Code, to 
do justice in the matter. The Lower Appellate Court 
accordingly .proceeded on the footing that the appeal 
before it was confined to the question of interest and costs, 
It followed the decision of this Court in Malireddi Ayyareddi v. 
Adusumalli Gopalakrishnayya' and held that the plaintiff, was 
entitled to the interest that was awarded to him and that the 
Ist defendant was not right in saying that the plaintiff should 
not have been awarded interest for the period during which he 
was in possession of the properties as purchaser of the equity 
of redemption. The Ist defendant has preferred this second 
appeal. P 


The learned Advocate for the appellant raised the question 
at the beginning of this second appeal, namely, that the Lower 
Appellate Court was wrong in not going into the question 
whether the plaintiff was in the circumstances entitled to be 
subrogated to the rights of the prior mortgagee, Doraisami 
Padayachi. He argued that in the grounds of appeal to the 
Lower Appellate Court his client specifically raised the question 
whether the plaintiff was entitled to any subrogatioy at all, and, 
consequently, if there had been any deficit of Court-fee payable 
‘on the appeal memorandum, it was clearly the duty of the 
Court to direct the deficit Court-fee to be paid and not to de- 
cline to allow the pleader for the 1st defendant-appellang to 
argue the question of subrogation. On the other hand, the 
learned Advocate for the respondent drew my attention to the 
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discussion of this question in paragraph 6 o$ the judgment of 
the Lower Appellate Court. Reading that paragraph, it appears 
to me, that, for reasons best known to him, the 1st defendant’s 
pleader confined the subject-matter of the appeal to the Lower 
Appellate Court only to the amount of interest and costs. In 
fact, the appeal memorandum to the Lower Appellate Court 
printed at pages 14 to 16 clearly supports this position. The 
valuation of the appeal is Rs. 595-5-10, made up of interest pay- 
able on Rs. 800 from the date of Court sale to date of delivery 
through Court, namely, Rs. 377-5-0 and costs Rs. 212-13-0. 
No doubt, during the discussion of the appeal in the Lower Ap- 
pellate Court it was open to the pleader for the Ist defendant 
to explain to the Court the mistake, if any, committed in regard 
to the valuation of the appeal and the Court-fee paid thereon. 
If he had offered to amend the valuation of the appeal and if 
he had offered to pay. any Court-fee that might have to be paid 
in consequence of the amendment, the Lower Appellate Court 
would probably have in the circumstances directed the amend- 
ment to be made. But, as the pleader for the Ist defendant 


did not consider it proper to take up that. attitude, he relied 


on the power of the Court to pass orders unders Order 41, 
Rule 33, Civil Procedure Code. The learned Advocate for the 
appellant before me did not support the attitude taken by the 
pleader for the lst defendant in the Lower Appellate Court, 
(and I think properly) because Order 41, Rule 33, Civil Proce- 
dure Code, is not applicable to the circumstances of the present 
case. If I were satisfied that a mistake had been committed 
in the Lower Appellate Court, quite a different course would be 
adopted by me; but, in the absence of an affidavit showing that 
there was a mistake, and having regard to the discussion in 
paragraph 6 of the judgment of the Lower Appellate Court, I 
think I must proceed to deal with this case on the footing that 
the appeal to the Lower Appellate Court was only in respect of 
interest and costs allowed to the plaintiff. 


The second point argued by the learned Advocate for the 
appellant was with respect to the interest decreed to the plain- 
tiff for the period during which he was in possession. The learn- 
ed Subordinate Judge relied on a decision of this Court in 
Malireddi Ayyareddi v. Adusumalli Gopalakrishnayya' and 
held that fhe plaintiff was entitled to interest on the amount 
of the prior mortgage. He, in fact, decreed it with interest 


‘thereon. The accidental circumstance, that the plaintiff became 





1. (1920) 58 I.C. 493. 
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the purchaser ir# Court auction by payment of money, and as 
compensation therefor he happened to be in possession, does not 
in any way pre ejudice his right as a person entitled to the rights 
of the prior mortgagee whom he paid up. The learned Advo- 
cate for the appellant also argued that the decision in Syed 
Ibrahim Sahib v. Arumugathayee? supported his position. To 
a certain extent it does; but, as was pointed out by the learned 
Advocate for the respondent that decision was dissented from 
in Muthammal v. Rasu Pillai? the decision in Malireddi Ayya- 
reddi v. Adusumalli Gopalakrishnayya following the decision 
in Muthammal v. Razu Pillai. Finally, it was brought to my 
notice that the decision in Malireddi Ayyareddi v. Adusumallt 
Gopalakrishnayya’ has been confirmed by the Privy 
Council in Ayyareddi v. Gopalakrishnayya* In these 
circumstances, it is clear that the Lower Appellate Court was 
entitled to act on the authority of the decision in Malireddi 
Ayyareddi v. Adusumalli Gopalakrislnayyas It therefore 

follows that the second point raised by the appellant also fails. 


The last point raised is as regards costs. It stands on the 
same footing as the question of¢interest and should along with 
it be held to be equally unsustainable. It was, however, sought 
to be argued hy the learned Advocate for the appellant, that 
though in my view of the scope of the appeal memorandum to 
the Lower Appellate Court the question of the plaintiffs right 
to be subrogated was not raised before the Lower Appellate 
-Court, yet it was open to him to impugn, the correctness of the 
Ist Court’s decree relating to subrogation in so far as he claimed 
relief with reference to interest and costs. In other words, the 
learned counsel argued that, though that portion of the decree 
relating to subrogation became final, the finality did not 
attach to the portion of the relief which he claimed. in second 
appeal relating to interest and costs. It seems to me that it 
is not open to the learned counsel in the circumstances to avoid 
the effect of the finality attaching to the plaintiff’s right of sub- 
rogation. When it is said that the portion of the decree relat- 
ing to subrogation has become final, it means thaf the plaintiff 
was properly held to have the right to subrogation. If that is 
so, how could that portion of the decree relating to subrogation 
be called in question in the later stage of the. very same pro- 
ceeding in respect of the question of interest and costs? Either 


a 1. (1920) 58 I.C. 493. 
2. (1912) I.L.R. 38 M. 18. 3. (1917) T.L.R. 41 M. 513. 
4. (1923) L.R, 51 I.A, 140; 1,L.R, 47 M, 190: 46 M.L.J. 164 (P,C.). 
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the plaintiff has got the right of subrogation or he has not. If 
he has, not only is he entitled to the relief 6n the footing of sub- 
rogation in respect of the principal amount he - has 
paid but he is also entitled to the incidence relating to sub- 
rogation, viz., interest on the money paid by him. If, on the 
other hand, he is not entitled to subrogation, he could not claim 
any relief either with respect to principal or interest. To say 
that the plaintiff is entitled to subrogation in respect of the prin- 
cipal and to say that he is not entitled to subrogation with res- 
pect to interest, is, I think, an inconsistent position to take. A 
similar point was sought to be argued in the. case reported in 
Kandasamy Chetty v. Annamalai Chetty The plaintiff was 
given a decree for money in spite of the defendant’s plea that 
the claim was barred by limitation. The defendant did not 
appeal with respect to the whole of the claim decreed. He pre- 
ferred an appeal only with respect to a portton of the claim 
decreed. On the footing that there was no basis for any distinc- 
tion between the portion appealed against and the portion not ap- 
pealed against so far as the question of limitation was concerned, 
the defendant-appellant was met by the objection that, if the 
plea of limitation was good, the whole claim was barred, and 
in the face of the fact that a portion of the plaintiff’s claim was 
held to be not barred and that portion of the decree had become 
final, it was not open to the defendant in appeal against only 
a portion of such a decree to argue the question of limitation. 
The learned Judges relied upon two earlier cases in support of 


‘the view that they took, namely, Rughu Nath Singh Manku v. 


Pareshram Mahata and Alimunntssa Khatoon v. Syed Hossein 
Ali” The question will be different in case the > plea of limita- 
tion raised with reference to the appealed portion was different 
from the aspect of the question of limitation applicable to the 
unappealed portion. The principle involved in the decision of 
this Court in Kandasamy Chetty v. Annamalai Chetty” that it 
is not open to the defendant in such circumstances to raise the 
plea of limitation with reference to the portion of the decree 
appealed agginst only, would apply to the present case also. 
That principle, as I understand it, is this. If a portion of a 
decree has become res judicata, then, the rest of the decree based 
on same reasoning would also become res judicata even with re- 
ference to the other portion of the decree which alone is brought 
for review before the Appellate Court. Applying the princi- 
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ple of that decisfon to the present case, as it was decided that 
the plaintiff was entitled to subrogat’on and as there was no 
appeal to the Lower Appellate Court from that portion of the 
decree of the Ist Court, it is not open to the defendant-appellant 
to appeal against some portion only of the decree of the lst 
Court relating to subrogation and not appeal against the other 
portion of the decree in so far as subrogation was allowed and 
thus call in question the decision of the lst Court. On this 
reasoning, it seems to me that it is not open to the learned 
Advocate for the appellant to raise this question of subrogation 
before me in whole or in part. 


For all the above reasons, I think the learned Subordinate 


Judge was right in his decision and I dismiss this Second 
Appeal with costs. 


NS: Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE WALLACE AND MR. JUSTICE 


SUNDARAM CHETTY. : A 

M. Basavayya .. Appellant* (Defendant) 
v. 

Majeti Bapanna Rao Sowcar and others .. Respondents 


(Plaintiff, defendants 2 and 3 and sup- 
plemental respondent). 


Limitation Act (IX of 1908), Art. 120—Decree against minor repre- 
sented by guardian ad litem—Suit by minor after attaining majority for 
declaration that the decree is invalid on account of the gross negligence 
of the gatardian ad litem—Limitation—Starting point. 


A suit in which the plaintiff prays for a declaration that a decree ob- 
tained against him in a previous suit in which he was represented by a 
guardian ad ltem as he was then a minor, is invalid and for an injunction 
restraining the decree-holder in that prior suit from executing that 
decree as against him ot his property, on the ground that the guardian ad 
tem was guilty of gross negligence in the conduct of that prior suit by 
omitting to set up an important plea which was available as a ground of 
attack against the then plaintiff’s claim, is_governed by Article 120 of the 
Limitation Act and the starting point of limitation is not the date of the 
decree in the prior suit but the date when the gross negligence of the guard- 
ian ad litem, which alone would entitle the plaintiff to have the decree set 
aside, became known to him, 

Ottappurakkal Thazhate Soopi v. Cherichil Pallikkal Uppathwmona, 
(1909) I.L.R. 33 M. 31 and Venkatachella Reddiar v. The Collecfor of 
Trichinopoly, (1914) I.L.R. 38 M. 1064 distinguished. 


Venkateswara Aiyar v. Somasundaram Chettiar, (1917) 7 L.W. 280. 
Mammal v. Kunhipakki Haji, (1912) I.L.R. 38 Me 67: 23 M.L.J. 607 


8S A, No. 538 of 1925. lith September, 1929. 
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and Peruri Viswanadham v. Pendela Narayana Dosa, (1928) 28 L.W. 
221 referred to. 

Second Appeal against the decree of the Court of the Sub- 
ordinate Judge of Masulipatam in A.S. No. 8 of 1924 (A.S. 
No. 678 of 1923, District Court, Kistna) preferred against the 
decree of the Court of the District Munsif of Masulipatam in 
O.S. No. 2 of 1922. 

V. Ramadoss and V. Krishta Mohan for appelant 

Y. Suryanarayana, V. N. Shama Rao and K. Kameswara 
Rao for respondents. 

The Court delivered the following 


JUDGMENT. —The suit out of which this Second Appeal has 
arisen. was filed by the plaintiff for 4 declaration that the decree 
obtained by the 1st defendant in O.S. No. 86 of 1913 on the 
file of the District Munsif’s Court, Masulipatam, is invalid as 
against him, and for an injunction restraining the lst defend- 
aut from executing that decree as against him (plaintiff) or his 
property. In that suit, the present plaintiff who was then a minor 
was impleaded as a defendant represented by the present 3rd 
defendant as his guardian ad ltem. 

Both the Courts below have found that the guardian ad 
litent was guilty of gross negligence in the conduct of that 
suit by omitting to set up an important plea, which was avail- 
able as a ground of attack against the then plaintiffs claim. 
No attempt has been made to challenge this finding. 

The question argued before us is one of limitation. It is 
admitted on both sides that this suit is governed by Article 120 
of the Limitation Act, but the dispute is as to the starting point 
for limitation. This is a residuary article for all suits which 
cannot be brought under one or other of the specific articles. It 
provides a period of 6 years from the time when the right to 
sue accrues. The starting point is‘prescribed in general terms, 
and this expression may be taken to mean when the cause of 
action arises. The cause of action would comprise the facts 
which have necessarily to be proved in order to entitle the 
plaintiff to the relief asked for by him in a particular suit. In 
the present case, the mere fact that a decree was passed in 
O.S. No. 86 of 1913 as against the present plaintiff is nol 
enough to entitle him to the relief asked for, but he must make 
out fhat his guardian ad litem suffered such a decree to be 
passed against him, on account of gross negligence. The de- 
cree in that suit was passed on.27th October, 1913. This plaint- 
iff attained majority on 5th February, 1916 and the present suit 
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was instituted oa 19th December, 1921. The Lower Appellate 
Court has found, that the-plaintiff came to know of the decree 
in question in or about March, 1921. If it should be held that 
the date of the decree is the starting point of limitation, the suit 
is barred under Article 120 and even section 8 of the Act is of 
no avail to plaintiff, the suit having been filed more than 3 years 
after his attaining majority. If the right to sue should be 
deemed to have accrued when alf the facts constituting the cause 
of action became known to plaintiff, the suit would be within 
time. 


In cases in which the relief is sought on the ground of fraud, 


misconduct, mistake, etc., it would appear that limitation is. 


made to commence from the time when the fraud, .misconduct, 
or mistake becomes known to the plaintiff (vide Articles 90, 91, 
“92, 95, 96 and 114). Under Arts. 91 and 114 limitation would 
begin to run from the time when the facts entitling the plaintiff 
to the relief asked for become known to him. Article 120, 
being an omnibus one, the general expression employed in the 
3rd column is necessitated by a variety of suits (not specifically 
provided for) coming within its purview, in some of which there 
would be fraud, misconduct, or’mistake as part of the cause of 
action, but in the rest that element would be absent. It would 
thus be in consonance with the scheme of the Act as indicated 
by such specific articles referred to above, dealing with suits 
based on a cause of action consisting of fraud, misconduct, etc., 
if the right to sue should be deemed to accrue under Article 120 
from the time of the plaintiff’s knowledge of the same even in 
respect of suits based on. similar grounds coming under that 
Article. This is the view expressed by Phillips, J., in Venkates- 
wara Aiyar v. Somasutdaram Chettiar... The decisions of this 
High Court in Mammali v. Kuthipakki Haj? and Peruri Viswa- 
nadham v. Pendela Narayana Doss? seem to be in favour of the 
plaintiff's contention. In the former case the declaration sought 
for was in respect of a sale for the purpose of enforcing the 
` plaintiffs right of pre-emption. It was held that the starting 
point of limitation under Art. 120 was not the date of the sale. 
but the time when the plaintiff became aware of the terms of the 
sale which would enable him to exercise his right. In the latter 
case also the date of the alienation by a trustee was not taken as 
the starting point, but the time when the plaintiff eame to know 
of the fraud, which was the ground on which the alienation was 
1. (1917) 7 L.W. 280 at 283. 
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attacked. A different view was taken in the case reported in Otiap- 
purakkal Thazhate Soopi v. Cherichil Pallikkal Uppathumma* 
where the plaintiff sued for a declaration that the alienation by 
a karnavan was not binding on the tarwad. The learned Judges 
in that case held that the right to sue accrued on the date of 
sale-deed itself and not when plaintiff obtained knowledge 
of the sale. But there seems to have been no element of fraud 
urged in that case as part of the cause of action. If the sale 
was attacked as having been brought about by fraud, which 
would constitute at least a part of the cause of action, the right 
to sue would aecrue. when the fraud becamesknown to the plaint- 


iff. The case in Ottappurukkal Thazhate Soopi v. Cherichil 


Palhkkal Uppathumma* has been distinguished in this way in the 
decision in Peruri Viswanadham v. Pendela Narayana Doss? 
The decision in Venkatachella Reddiar v. The Collector of Tri- 
chinopoly’ is distinguishable for the aforesaid reason. 


Where in a suit falling under Article 120 the cause of 


“action as in the present case is not merely the passing of an 


adverse decree againgt the plaintiff but in addition to it, the fact 
that such a decree was passed by reason of the misconduct or 
gross negligence. of his guardian ad litem it stands to reason 
that limitation should not begin to run, the moment the decree 
was passed, but only when the gross mee ene of the guardian 
which alone would entitle the plaintiff to have the rea set 
aside became known to him. In this view, the plaintiff’s suit 
should be held to be not barred under Article 120. In the 


result this Second Appeal fails and is dismissed with costs. 


Neos = Second Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE JACKSON. 
Krishna Pannadi .. Prisoner* (Accused), 


Criminal Trial—Counter cases—Trial—Proper procedure. 

The proper procedure to be followed in the trial of counter cases is 
that they should be tried in quick succession by the same Judge who should 
not pronounce §udgment till the hearing of both cases is finished. 

Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the judg- 
ment, dated d8th March, 1929, of the Court of Session of the 
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Coimbatore Division in Criminal Appeal No. 9 of 1929 prefer- 
red against the judgment of the Court of the Assistant Sessions 
Judge of Coimbatore in S.C. No. 158 of 1928. 

K. S. Jayarama Aiyar for M. Krishna Bharati for peti- 
tioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

Orper.—The petitioner has been sentenced to one year’s 
rigorous imprisonment for stabbing a man in the neck with a 
spear, and six months’ rigorous imprisonment concurrently for 
hurting a man in S.C. No. 158 of 1928, Coimbatore. In S.C. 
No. 157 of 1928 he was the complainant, with the plea that 
certain of the prosecution witnesses in S.C. No. 158 had set 
upon him. 

There is no clear law as regards fhe procedure in counter- 
cases, a defect whiċh the legislature ought to remedy. 

It is a generally recognised rule that such cases should be 
tried in quick succession by the same Judge, who should not 
_ pronounce judgment till the hearing of both cases is finished. 
This precludes the danger “of an accused being convicted 


before his whole case is before the Court, and also prevents . 


there being conflicting judgments upon similar facts. But at 
the same time the rule involves obvious difficulty. It seems to 
infringe the fundamental principle that the Court must not im- 
port any facts into a case which are not.to be found upon the 
record. To take an illustration, suppose in the first of the cases 
the accused succeeds in showing that the prosecution has failed 
to prove its charge, and then in the second case the same accus- 
ed as complainant goes into the witness box and breaks down in 
cross-examination so as to convince the Court that the truth 
lies with the other side: Can the Court be expected to dismiss 
this circumstance from its mind, and if it does not do so, what 
legal justificat’on is there for importing it into the case already 
heard? 

The only way in which such a procedure can be justified is 
by setting up a fiction that the case and the couhter-case are 
really one; and this fiction should be made a reality by statute. 
If a Court were empowered to link cases, as they link files in 
a secretariat, there would also be the incidental adyantage of a 


great saving of time. At present in each case the evidence of. 


every witness must be fully recorded, and what P.W. 1 says 
for the prosecution in one case must all be written out again 
when he repeats it as D.W. 1 in the other case. 
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But whether there be a statutory enactment or not the 
point remains that for practical purposes a case and its counter 
are one, and it is this that makes these general observations 
particularly germane to the present case, because the Lower 
Courts have entirely ignored this principle. 


The learned Assistant Sessions Judge, when the two 
cases were referred to him, chafiged their order for some reason 
which the record does not divulge, and proceeded to try 158 
before 157. Then, when 158 was concluded he wrote his 
judgment upon it and the Public Prosecutorehad no other course 
open to him than to withdraw 157 which that judgment had 
irrevocably discredited. 


The learned Sessions Judge on appeal finds that-this proce- 
dure did not prejudice the accused. “There was no restriction 
regarding the manner in which he might defend himself. There 
was nothing to prevent him from examining in his defence all 
his own prosecution witnesses.’’ 


That no doubt is true; but on the other hand there was no- 
thing to compel him to do so; and when he expected all these 
prosecution witnesses to be examined in his own case, he was 
probably well advised not to subject them to an earlier cross- 
examination. Was the accused ever warned that if the Judge 
was against him on the first case, the second would be dropped? 
Presumably not; and if he. was not warned, it can never be said 
that he was not prejudiced. 


There was, as the learned Judge observes, no actual illegal- 
ity in taking up this case first and disposing of it before the other 
was heard; but it offends against the accepted practice. 


He adds “the Public Prosecutor having requested that this 
case might be tried first, the Assistant Sessions Judge was well 
within his rights in acceding.” The Assistant Sessions Judge 
should certainly have left a note explaining on what the request 
was based, and why he acceded. In its absence there arises a 
suspicion that the Public Prosecutor suggested that he would 
succeed in 158 and then it would not be necessary to try 157; 
and, if so, the suggestion was scarcely proper. 


As the accused was not given the opportunity which he 
| . . ' “ #6 f 
expected would be given him of -examining all his evidence, 
there must be « retrial. 


There is one*point upon which this Court offers no opinion 
but which should be borne in mind. If it is found that the ac. 
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cused was going¢on duty (apparently the sentence was enhanced 
òn some such consideration) what was he doing with a spear? 
The finding and sentence are cancelled and petitioner is 
ordered to be retried by the District Magistrate or any Magis- 
trate subordinate to him having jurisdiction and no previous 
connection with the case. 
.He may remain on bail till the case is concluded. 
N.S. e Conviction sat aside did retrial ordered. 


“IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—Mr. JUSTICE RAMESAM “AND MR. JUSTICE 
CORNISH. 4 


T. H. Ismail Hassam Appellant 
v, < 
T. S. Haji Moosa & Co. and others ° .. Respondents. 


Mortgage or charge—Suit to enforce—Decree for sale—Execution right 
of decree-holder to the benefits of the decree—Stranger to the suit refusing 
to be bownd by the decree—If can intervene im the exedution proceedings 
—Proper remedy. l 

No person who is not a party to a suit on a mortgage praying for a 
sale, whatever the nature of the right “he might claim, can intervene in the 
execution of the decree in that suit. The remedy of such a person who 
refuses to be bound by the mortgage or charge decree, on whatsoever 
ground it may be, is to file a regular suit for the proper relief, as the 
mortgage or charge decree-holder is entitled to the benefits of his decree 
in execution of it. 


On appeal from the judgment and order of the Honourable 
Mr. Justice Waller, dated 27th April, 1928 and passed in the 
exercise of the Ordinary Original Civil Jurisdiction of the High 
Court in Civil Suit No. 160 of "1927. 

T. C. A. Bhashyam Aiyatgar for appellant in O.S. A. 
No. 105 of 1928. 

C. Sritivasachart for appellant in O.S.A. No. 106 of 
1928. 

A. V. Seshayya, P. Satkaranarayana, A S Miyana ayang 
and K. M. Venkatavaradachari for respondents. 

The judgment of the Court was delivered by, ; 

Ramesam, J—The facts out of which these ap- 
peals arose ‘may be stated as follows:—A_ suit was 
filed (C. S. No. 160 of 1927) to recover Rs. 1,722-10-0 
with interest by the plaintiff Ismail Hassam against 
two defendants on the following allegations. The amount 
claimed was due to the plaintiff primarily by the 2nd 
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defendant. But the 2nd defendant being also? indebted to the 
lst defendant, he sent 19 bales of piecegoods to the 1st defend- 
ant instructing him to pay off the amount due to the plaintiff 
and out of the balance of the amount to pay himself. But the 
Ist defendant has not paid the money or sent any bales equi- 
valent in value to the amount claimed by the plaintiff. This 
suit was decreed by Beasley, J., as he then was,.on 28th 
January, 1928. In the meantime a Commissioner was appoint- 
ed to take charge of the goods and afterwards he was directed 
to sell the goods, A can amount was realised and is now 
in Court. Meanwhile certain other creditors of the 2nd de- 
fendant, about five of them, obtained decrees in various Courts 
and obtained orders of attachment against the goods on dates 
beg:nning: from 27th May, 1927. onwards. They now claim 
to be paid the amounts gf their decrees from out of the amount 
in Court representing the sale proceeds of the bales. The plain- 
tiff and the Ist defendant in the suit want to be paid their 
amounts out of the sale proceeds, because they hold first and 
second charges over the goods under the decree of Beasley, J. 
These other “creditors of 2nd defendant allege that the claims of 
the plaintiff and Ist defendant and their charges are bogus 
claims, a matter which of course has not been gone into, and 
cannot be gone into, without a regular suit in which both sets 
of parties are impleaded. The only question that now arises is 
what is the order that should be passed and who should be 
referred to a regular suit in which the substantial question 
between the parties should be tried, namely, how far the claims 
of plaintiff and Ist defendant. are bogus claims. Our brother 
Waller, J., passed an order directing that the surplus amount 
that may remain after deducting the sums due to the plaintiff 
and the Ist defendant should be paid to the various decree- 


holders from it. He also observed that the plaintiff and the 


Ist defendant should prefer claim petitions before the attach- 


. ing Court. The present appeals before us are filed against this 


order of Waller, J., and the second part of the order is parti- 
cularly attacked before us. Now the plaint in C.S. No. 160 
of 1927 mentions_the main facts relating to the charge of the 


lst defendant over 19 bales and paragraph 5 may be taken to. 


be an allegation taht the ‘plaintiff himself has got a charge 
Over“ some “bales, the value of which is equivalent to his 
claim. The prayer is not worded as one claiming a charge 
decree. But the decree awarded by Beasley, J., expressly de- 
clares that the Ist defendant has got a first charge on the 
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amount realised By the sale of the goods under the two security 
letters of his, dated 1st July, 1926 and 21st October, 1926. It 
also declares that the plaintiff will have a second charge on the 
sale proceeds on another ground which it is unnecessary to set 
forth in detail. We must take it that Beasley, J., construed 
the plaint in C.S. No. 160 of 1927 to be a plaint alleging a 
charge in favour of plaintiff subject to a charge of Ist defend- 
ant and acting on that basis he has awarded a charge decree. 
Now it is an established principle that no person who is not a 
party to a suit on a mortgage praying for a sale, whatever 
the nature of the right he might claim, can intervene in the exe- 
cution of that decree. He may be a person claiming a paramount 
title to the property mortgaged and he may allege that the mort- 
gage or charge does not bind him, or such a person may be a 
creditor of the mortgagor who alleges that the mortgage is a 
bogus mortgage as in this case. But, whatever the nature of 
the ground on which he wishes to resist the mortgage decree, 
he cannot intervene in the execution of that decree. In sup- 
port of this princ’ple it is enough to refer to Deefholts v. Peters’ 
and Sanwal Das v. Bismillah Begam.” The principle of these 
decisions is this: that the charge decree-holder is entitled to the 
benefits of his charge decree in execution of the decree and any 
other person who refuses to be bound by the decree, on whatso- 
ever ground it may be, has got to file a regular suit for the proper 
relief. In the present case the respondents, attaching creditors, 
would all be entitled to file suits or they may jointly file a suit 
alleging that the claims of plaintiff and lst defendant in C.S. 
No. 160 of 1927 are bogus claims and if they succeed they 
will be entitled to recover the full amounts of the decrees out 


of the amounts now to be drawn by the pla‘ntiff and the Ist de- 


fendant in execution of C.S. No. 160 of 1927; but, until such 


a suit is filed by them and it is found in their favour, the charge ` 


decree must have its course. We, therefore, think that the order 
of our brother, Waller, J., refusing to pay- down the amounts 
to the plaintiff and lst defendant cannot be sustained. Full 
effect must be given to the decree of Beasley, J. or, in other 
words, the amounts claimed by the plaintiff and Ist defendant 
must be paid out of the amounts lying in Court. So far as the 
balance of course is concerned, there can be no question that it 
can be paid to the respondents. But in view of the allegations 
of the respondents we think that we ought to make the payment 
of the amount conditional on the plaintiff and the 1st defendant 


——— 


~ 


1, (1887) T.1..R. 14 C. 631. 2. (1897) I.L.R. 19 A. 480. 
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giving security. They will give security for the amounts they 
draw to the satisfaction of the Registrar according to the usual 
practice, The respondents will file the’r suit within three 
months after this date, and, if such suit is not filed, the order 
directing the plaintiff and 1st defendant to give security will be 
vacated and they will retain the amounts drawn unconditionally. 
But if such a suit is filed, the security will enure to the benefit 
of the respondents’ creditors, until that suit terminates in their 
favour. We modify the order of the learned Judge accord- 
ingly. In each of the appeals the contesting creditors-respond- 
ents who obtained money decrees will pay the costs of the appel- 
lants proportionate to the interest they claim. We make no order 
as to costs in the original Court. | 


Nao: Order modified. 





[PRIVY COUNCIL] 


[On appeal from the High Court of Judicature at Bombay. | 
PRESENT:—Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, Sir GEORGE LOWNDES AND SIR Binop MITTER. 


Balkisan Devchand and others Appellants* 
v. 
Kunjalal Hiralal Agarwalla, s‘nce deceased, - a 
and others Respondents. 


Hindu Law—Migrating family—Law applicable to—Original abode Dis- 
trict of Delhi—Property situate within Bombay Presidency—Adoption—Law 
of, applicable—Widow—Sale by—Necessity for—Onus of proof of—Future 
necessity—Sale in anticipation of—Validity. 

Where the property, the title to which was in question was in the 
Presidency of Bombay, but it appeared that the original abode of the 
family of the parties was the District of Delhi, where the Benares School 
of Hindu Law was applicable, and that the old customs prevailing on the 
Delhi side were still good among the family, held, that those customs must 

‘be deemed to have been introduced into Bombay, the place of residence 
of the family at the date of suit, and that the Benares School of Hindu 
Law continued to apply to the family. 

i The burden of proving that there was necessity justifying a sale by a 
Hindu widow lies upon the purchaser. a 

Where in @he case of a sale by a Hindu widow it appeared that at 
the date when the deed of sale was executed the widow had admittedly in 
her possession Rs. 1,600 and the expenses which it was alleged justified 
the sale on the ground that there was necessity might not even then have 
been in contemplation and certainly had not then been incurred, held, that 
necessity for the sale had not been established. i 


- Appeal No. 58 of 1927 from a decree of the High Court, 
Bombay (Fawcett and Coyajee, JJ.), dated the 21st September, 


*P.C. Appeal No. 58 of 1927, Ist November, 1929, 
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1925, reversing a’ decree of the Subordinate Judge of Jalgaon, 
dated the 20th June, 1923. 


The respondents (plaintiffs) sued to eject the defendants (ap- 
pellants) from certain lands which had been the property of one 
Balmukand Thakurdas, deceased, as having devolved on them 
(plaintiffs) as his heirs and reverstoners. 


Balmukand Thakurdas, a Hindu living in the Khandesh Dis- 
trict of the Bombay Presidency, died there in the year 1904 leaving 
two widows, Champabai and Jankibai. Champabai in the year 1908 
pur ported to adopt one Rupchand in the exercise of her right as 
senior widow of a Hindu residing in Western India. Thereafter 
the adopting widow (Champabai) and the adopted son (Rupchand ) 
sold the lands in suit to the defendants for Rs. 4,500 in August, 
1911 and put them in possession thereof. The plaintiffs (rever- 
sioners of Balmukand Thakurdas, deceased) on 31st January, 1922, 
brought the present suit against the deftndants claiming to eject 
them from the lands in question. The Subordinate Judge framed 
the following issues in-the suit :— 

i. Whether the plaintitis have proved the invalidity of the 
adoption of one of the defendants’ vendors (namely, Rupchand). 

2. If the above issue be fond against the defendants, whe- 
ther they (the defendants) have proved legal necessity for the 
sale by the widow. Champabai in their favour. 


The Subordinate Judge found the first issue in favour of the 
plaintiffs, but found the ‘second issue for the defendants, and 
accordingly dismissed the suit. 


On the question of adoption, the Subordinate Judge held that 


the Benares School of Hindu Law would be applicable to these 
parties who were Agarwal Marwadis migrating to Khandesh from . 


Northern India (1.e., Delhi, the Punjab, etc.). He concluded his 
judgment in the following words:— 


“Tt is their personal law they are presumed to carry with them, 
unless it be proved that they have adopted the local law of fhe 
Bombay School. Under the Benares School of Hindu Law an 
adoption (by a widow) without the express permission of her de- 
ceased husband would be invalid. No such permission is proved 
here by the defendants. I hold that the presumption is in plaintiffs’ 
favour that the Benares School of Hindu Law is applicable to 
these parties and that the defendants have not rebutted that pre- 
sumption. I hold that the -adoption was hence invalid.” 


On the question of necessity, the Subordinate Judge held that 
the defendants had proved a legal necessity for the sale by Champa- 
hai: holding that Champabai and Rupchand made the sale to 
obtain money for a pilgrimage to Badri Narayan which was bene- 
ficial to her husband and to meet the costs. of litigation and that 
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the bulk at any rate of the sale proceeds was sp&nt for those pur- 
poses. He accordingly dismissed the suit. 


The plaintiffs appealed and the High Court allowed the a 
and passed a decree ejecting the defendants. They confined their 
judgment to the point of necessity. They held that it was not 
proved that Champabai sold the property to meet thé expenses of 
the pilgrimage or of litigation and thought that the sale was made 
and taken in reliance on Rupchand’ s title as adopted son. 


r. Justice Coyajee, who delivered the leading judgment in 

the hoo observed — p 
“Now the burden lay on the defendant to prove either the 
existence of legal necessity or a proper and bona fide enquiry by 
the alienee as to the existence of such necessity. The evidence 
adduced in this case shows that Balmukand left considerable 
landed property and a large money- lending business. It is thus 
clear that Champabai was, in possession and enjoyment of con- 
siderable property. The memorandum, Exihibt 52, includes, among 
others, two items: (1) Rs. 2,121 being expenses in connection 
with her pilgrimage. to Badri Narayan; (2) Rs. 2,313 for Court 
expenses. And it is contended that, at any rate, these two items 
sufficiently prove. the existence of legal necessity. As regards the 
first item, there is no satisfactory evidence adduced to show that 


she sold the property in suit in order to enable her to, go, on a pil- 


grimage and to meet the expenses of such pilgrimage. According 
to the Trial Judge, the entries in Champabai’s books of account 
show that she made the pilgrimage some time between April and 
July, 1912. It is admitted by the witness Dagadu Dullabhdas that 
at the date of the sale-deed (namely, August, 1911) Champa- 
bai had, according to the account books, a sum of nearly Rs. 1,600 
in her hands. It is, therefore, difficult to connect this alienation 
with the pilgrimage which she appears to havé made some eight 
months later.”. The Judge says on this point: ‘“The amount 
raised would, however, appear to be much in excess of the need. 
But no exact amount could have been foreseen. When once the 
necessity is established the widow should be allowed ‘some lati- 
tude in the exercise of her powers’. The purchaser also could 
not exactly foresee ‘the exact amount needed for the purpose”. 
The answer, however, is that the circumstances fall short of prov- 
ing that she sold the property in order to meet the expenses of a 
pilgrimage. ~ 

“As regards the second item, namely, the sum of Rs. 2,313 
showp in Exhibit 52 for Court expenses, we do not know under 
what circumstances those expenses had been incurred. It is not 
shown that they were incurred in connection with any litigation 
jor the preservatidh of the estate. It is true that in or about the 
year 1906 there was some litigation’ between Champabai and 


en bah AA 


~- 
= = 


~ wW 


ka Kh, E | 


MNA aba 


e 


LVIII] THE MADRAS LAW JOURNAL REPORTS. 361 


Jankibai: but as tlte Trial Judge points out, the lands in suit were 
sold by Champabai.at a time when the disputes, between the two 
widows, were settled and Rupchand was adopted. In these cir- 
cumstances, it is difficult to see how this item of expenses could 
justify the sale in question. The learned Judge, however, says: 
‘Champabai was a lady of sufficiently mature age. She was not 
a spendthrift. Itis not alleged that she was imprudent in manag- 
ing the property. If then she had Marge balances, as plaintiff No. 1 
says, she would nof have sold such properties.’ The question, 


however, is not whether the widow was an unwise or an improvi- . 


dent person: the question rather is whether the alienee has dis- 
charged the burden which lay on him to satisfy the Court that there 
was a legal necessity justifying the transaction, or that at any 
rate by proper and bona fide enquiries he had satisfied himself as 
to the existence of such necessity. It seems to me, however, that 
at the date of the sale this question as to the existence or absence 
of a legal necessity was not present to the minds of the parties, 
The sale was effected by Rupchand, with the concurrence of Cham- 
pabai, both as her validly adopted son and as owner of the pro- 
perty. Later it was proved that his adoption was invalid and 
inoperative. It is in these circumstances that the defendant now 
ignores Rupchand’s participation inethe transaction; he alleges that 
the property was alienated by Champabai, and that the alienation 
was valid because there was a legal necessity for it. He seeks to 
justify the sale by attempting to show that in the material year 
Champabai’s expenses (inclusive of the two items referred to 
above) exceeded her income. The defendant has not proved that 
her expenses in that year did exceed her income from all sources. 
However that may be, the evidence adduced in this case falls, in 
my opinion, far short of proving either the existence of a legal 
necessity for the sale or that the alienee had made proper and 
bona fide enquiries as- to the existence of such necessity.” 


Mr. Justice Fawcett, in a concurring judgment, added :— 


“The Subordinate Judge practically treated the case as if the 
burden of proof rested upon the plaintiffs to show that there was 
no, legal necessity. The accounts relied upon by the defendants 
do not clearly show exactly what income Champabai had and how 
far such income was in excess of her ordinary expenses or the 
reverse. The Subordinate Judge makes a supposition of her having 
to incur expenditure in litigation, etc., in support of which there 
is no substantial evidence; and it is quite clear that Champabai 
at the time had a very considerable income from which, in the 
ordinary course, she might have covered the expenses of “her 
pilgrimage.” 


Against the judgment of the High Court the defendants 
preferred the present appeal to His Majesty in Council. 
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Dunne, K.C. and Raikes for appellants. ® 
The respondents were not represented at the hearing. 


Ist November, 1929. Their.Lordships’ judgment was deli- 
vered by 


Lorp BUCKMASTER.—The ‘epi in’ this case arises 
as to the ownership: of certain lands in the East 
Khandesh District, within the Presidencysof Bombay, and it 
depends upon determining whether or no a deed that was exe- 
cuted on the 11th August, 1911, by a widow and her adopted 
son was or was not valid. ‘The suit to determine the dispute 
was brought by the reversioners, who would have been entitled 
had the deed been void, and it was brought against ane pur- 
chasers, who are the present appellants. 


The validity of tle deed is challenged upon two distinct | 


grounds, It is first of all alleged that the adopted son, who, 
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with the Hindu widow, formed the vendors, had never been - | 


properly adopted, and secondly that there was no necessity that 
would have justified the sale by the widow alone. 

The first point arises in*this way. The property was, as 
stated, within the Presidency of Bombay, and w:thin that Pre- 
sidency. it would be possible to establish adoption without prov: 
ing that the widow had express authority for that purpose; but 
that would not be the case within the School of Benares, whose 
law was applicable in the District of Delhi, from which it is 
said that the ancestors of the husband of the widow originally 
came. In this case it ig only the existence of the power and 
not the performance of the ceremony that is questioned and it 
is therefore only -essential to see whether or not that statement 
was established. The evidence upon it is undoubtedly slight; 
but there is some evidence which, in their Lordships’ opinion, 
is sufficient to show that that was the origin of the family. 
There is the definite statement that the old customs prevailing 
on the Delhi side were still good among the family, and, in 
their Lordships’ opinion, that can only be properly referable 
to the fact® that those customs had been introduced into their 
present place from Delhi, whence they had originally sprung. 


If that were the case, there then was no proper adoption, 
and the deed would depend entirely for its validity upon the 
purchaser being able to establish that there was necessity that 
justified its execution. The burden of that lies upon him and, 
in their Lordships’ opinion, the reasons that have been given 
why that burden has not been discharged are sufficient. The 
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most notable and ¢ritical of all the points is this, that at the date 
when the deed was executed the widow had admittedly in her 
possession 1,600 rupees, and the expenses which it is alleged 
justified the sale on the ground that there was necessity might 
not even then have been in contemplation and certainly, so far 
as the evidence goes, had not then been incurred. Their Lord- 
ships think that the criticism of the High Court upon the facts 


as shown is justified and that thé necessity has not been estab- 
lished. 


It is, of course, a matter of comment that, if in fact the 
adoption were good, there was no need whatever to consider the 
question of the necessity, and that consequently the form of 
the deed itself shows that necessity was not the motive for its 
execution; but it is pointed out by Mr. Dunne, and it is a matter 
that deserves consideration, that it may,well have been that the 
parties thought the adoption might be invalid and that necessity 
was required. However, in their Lordships’ view, the proof of 
it has failed and th’s appeal must be dismissed. 


Their Lordships will humbly advise His Majesty according- 
ly. As the respondents have net appeared, there will be no 
order as to costs. 


T. L. Wilson & Co. 
Ex parte. 
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Their Lordships, in advising His Majesty, do not act in criminal matters 
as a Court of Criminal Appeal, and are not concerned to eegulate proce- 
dure of Courts in India or to criticise what is mere matter of procedure. 
Questions of procedure are for the Indian Courts in the exercise of their 
criminal jurisdiction. 
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Where there was no complairt that the accused wes nol separately in- 
dicted, and the case for him was solcly put upon departure from the statu- 
tory provisions as to stating’ and explaining the particular charge, but it 
appeared that the trial in all substance was fair and gave the accused every 
real opportunity that he required to understand the charge and make his 
defence, keld that, there being a complete absence of any substantial injustice 
and of anything that outraged what was due to natural justice in criminal 
cases, it was impossible for their Lordships to advise His Majesty to inter- 
fere. 


Appeal No. 114 of 1929, by special leaye, from a judgment 
of the High Court, Lahore (Fforde and Hilton, JJ.), dated the 
29th April, 1929, which confirmed a judgment of the Sessions 
Judge of Mianwali, dated the 7th February, 1929, convicting 
the appellant of murder and sentencing him to death. 


In or about the month of November, 1928, the Magistraté of 
the Mianwali District inquired into the case against the appellant 
and six other prisoners, who were accused of offences punishable 
under section 302 of the Penal Code (murder)-and other sections, 
and on the 30th November, 1928. the Magistrate committed all 
seven for trial to the Sessions Court upon the following charge, 
viz.:—“I, Amir Niwaz` Khan (Magistrate, first class), hereby 
charge you, Atta Mohammad, Hassan Khan, Ahmed Khan, Niwaz 
Khan, Umar Khan, Abdul Katim Khan and Parulla Khan, as 
follows: — 


“That you on the 5th day of T 1928, at Mochh were 
members of an unlawful assembly armed with deadly weapons and 
in prosecution óf common object and in furtherance of common 
intention of which, one of the members, Atta Mohammad, caused the 
death of Ghulam Muhammad, and you all are thereby under sections 
149 and 34 of the Indian Penal Code guilty of causing the death 
of the Ghulam Muhammad, and thereby committed an offence 
punishable under sections 302, 149, 148 and 34 of the Indian Penal 
Code, and within Sessions Court cognizance. 


“And I hereby direct that you be tried by the said Court on 


the said charge.” 

In so far as the charge vnder section 34 of the Penal Code was 
concerned, this was added by the Court at the request of the Pub- 
lic Prosecutor by virtue of section 227 uf the Code of Criminal 
Procedure. i 

They were’tried by the Sessions Judge with the aid of four 
assessors. The trial commenced on the 4th of February, 1929. At 


the beginning of the trial the charge (as set out above) was read. 


out and explained to the accused in accordance . with section 271 


of the Criminal Procedure Code. 


The first report of the offence was made by an eye-witness of 
the ‘occurrence at*the nearect police-station on the 5th September, 
1928, the date of the murder, It set owt that the deceased was 
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attacked by the accused in circumstances which, if true, amounted 
to murder, and that the fatal blow was struck by the appellant. 


The evidence for the prosecution, which included the state- 
ments of five eye-witnesses, supported the allegations which were 
set out in the first information report. The examination of the 
appellant duly recorded before the Committing Magistrate was ten- 
dered by the prosecution and read under section 287 of the Code 
.of Criminal Procedure. It was as follows :— 

“Q.—Did you along with the other accused armed with deadly 
weapons and forming an unlawful assembly go to the complainant’s 
house on 5th September, 1928 and murder Ghulam Muhammad? 


“A .—T will make my full statement befdre the Sessions Court. 
“QO.—Have you to say anything else? 
“A.—No.” 


In his statement in the Sessions Court the appellant said that 
he “was not present and did not assault Ghulam Muhammad” and 
that a false case had been brought on account of enmity. He pro- 
duced evidence seeking to establish an alibi, which was dishelieved 
by the Sessions Judge and the assessors. 

The learned Sessions Judge delivered judgment on 7th Feb- 
ruary, 1929, finding the appellant guilty of intentionally causing 
the death of the said Ghulam Muhammad. The material part of 
the judgment of the learned Judge concerning the appellant is as 
follows — 

“There is, however, no doubt whatsoever, regarding the guilt 
of Atta Mohammad, accused. As he stabbed the deceased in the 
chest with a spear, inflicting a wound 34 inches deep, he cannot 
but be said to have intended to cause death. I, therefore, hereby 
convict Atta Mohammad, accused, under section 302, Penal Code, 
for the murder of Ghulam Muhammad and sentence him to death.” 


The other accused he acquitted, stating that there was hardly 
anything against them even according to the prosecution evidence. 

An appeal by the appellant was dismissed by the High Court, 
Lahore, on the 29th April, 1929. The learned Judges (Fforde and 
Hilton, JJ.) concurred with the findings of the Sessions Judge and 
concluded their judgment as follows :— 

“To sum up. There is no evidence that Ghulam Muhammad 
was killed anywhere, but at his own house or at any other time 
than sunset, and the presence of at least three eye-witnesses at 
that time and place is consistent with probability. They have from 
beginning consistently assigned the fatal blow to Atta Mohammad in 
spite of the fact that he is not proved to be more particularly 
obnoxious to them than the other men of his party. The assessors 
were unanimous in believing the evidence of the appellant’s guilt. 
There are no cogent grounds for disbelieving that evidence. 
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“Finally, it is contended that the offence was got one of mur- 
der, but having regard to the nature of the weapon used and to 
the fact that the appellant had gone armed to the house of his 


- Opponent and struck his victim at sight, he cannot reasonably be 


credited with any other intention than that of causing death. For 
these reasons I would dismiss the appeal of Atta Mohammad and 
confirm the sentence of death.” 


The appellant by special leave appealed to His Maja in 
Council against the judgment of the High Court. 


E. C. Morey for appellant. 
Dunne, K.C. and Wallach for respondent. _ 
6th December, 1929. Their. Lordships’ judgment was 


_ delivered by 


VISCOUNT SUMNER.—As this is a capital case, and as the 
conviction took place so long ago as February last, their Lord- 
ships think it best to give their reasons for the conclusion at 
which they have arrived, without renee further time to put 


them into writing. 


The appellant’s conviction and sentence having been con- 
firmed on appeal,. he applied te their Lordships last July for 
special leave to appéal. His petition was allowed, his point 
being in substance that he had been convicted without having had 
a fair opportunity of knowing what the charge was that he had 
to meet, and particularly of raising defences other than the 
one raised, or of relying on any circumstances which would have 
reduced the offence to a minor one. Under those circumstances 
their Lordsh‘ps did what they rarely have occasion to do, and 
advised His Majesty in Council to grant special leave ex abı- 
danti cautela, so that it might be discussed at length whether he 
had in truth been deprived of so important an opportunity. 

Mr. Morey hag put the case before their Lordships, as he 
always does, with great clearness and fairness. He complains 
that the charge recorded was that Atta Mohammad and a num- 
ber of others, seven in all, were members of an unlawful as- 
sembly armed with deadly weapons and that in prosecution of a 
common objéct and in furtherance of a common intention, one 
of the members, Atta Mohammad, caused the death of Ghulam 
Muhammad, and all were thereby, under sections 149 and 34 
of the Indian, Penal Code, guilty of causing the death of Ghulam 
Muhammad, and thereby committed an offence punishable under 
sections 302, 149, 148 and 34 of the Indian Penal Code. Section 
34 was introducedsby way of amendment or addition afterwards. 


The phraseology of the charge is common, but it is true that of- 
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these sections which. are mentioned one after another, some re- 


fer to the substance. of the offence, and others, or.one, at any 


an 


rate, of them, to the punishment of the offence. 


As the result of the trial, the appellant alone was found 
guilty, but he was found guilty of being the intentional cause of 
the death of Ghulam Muhammad. He appealed, and admittedly 
his notice of appeal contained mo suggestion whatever of the 
case that is now made on his behalf. He had pleaded an alibi 
at the trial, and in his grounds of appeal le embodied various 
criticisms upon the weight of the evidence, and then he added 
that an assault under these conditions wowd amount to private 
defence, and that the offence does not amount to murder and 
that the sentence called for should have been much lighter. 


He appeared by an advocate on the appeal and had been 
legally defended at the trial, and it is as clear as possible that, 
with full knowledge of the course which the trial had taken, 
neither the appellant himself nor those who represented him 
had any sense whatever of the injustice that is now urged or 
any idea of his having been deprived of the opportunity of 
knowing the charge on which he was tried or of raising defences 
appropriate to that charge. The argument is that because there 
was no specific mention of section 300 of the Indian Penal Code 
as the section under which he was being proceeded against, and 
because he wag charged, as a member of an unlawful assembly, 
with acting with a common object and in furtherance of a com- 
mon intention, he being the person who struck the blow, the 
acquittal of all the other persons put an end to that charge, and 
the possibility that he might be nevertheless convicted under 
section 300 was one that had never been explained to him pro- 


perly or at all, and one which it must be taken did him the 


serious injustice of misleading him as to his true position and 
depriving him of what might have been a successful defence. 


The proceedings on the appeal, however, make it quite clear 
that in fact he was deprived of no proper opportunity, that the 
nature of the charge was quite sufficiently known to him and to 
the advocate who appeared for him, and that he was unconscious 
of having suffered any wrong of that kind until the appeal fell 
into able hands in this country. 


It is well to add that there has been no complaint that he 
was not separately indicted, and no reliance has been placed on 
section 233 of the Criminal Procedure Code* the case has been 
solely put upon departure from the statutory provisions as to 
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stating and explaining the particular charge, which has been 
proceeded with. | 


Under these circumstances their Lordships think it quite 
plain that there has been no departure from the requirements of 
natural justice, and that there has been a trial which in all 
substance was fair and which has given the prisoner every real 
opportunity that he required to wnderstand the charge and make 


his defence. y 


The practice of their Lordships Board is so well settled 
with regard to such a case that it is unnecesary to cite authori- 
ties or to re-state priMciples. The most that is said here is that 
certain statutory requirements of procedure were not satisfied, 
and as their Lordships have so often had occasion to say, India 
is provided by law with a complete and carefully devised Cri- 
minal Procedure Code applicable to the Courts of criminal re- 
view, which have considered this case and the functions of 
which have been discharged. Their Lordships, in advising His 
Majesty, do not act in criminal matters as a Court of Criminal 
Appeal, and are not concerned to regulate procedure of Courts 
in India or to criticise what is mere matter of pro- 
ceduie. © Accordingly, their Lordships find. it unneces- 
sary to discuss the points which have been raised ag 
to the propriety of such a form of indictment as this, 
as to the utility and extent of explanations such as the Code 
refers to, and as to the validity of such sections as section 225 
as an answer to any irregularity that there may have heen. 
They do not desire it to be understood that they think that the 
contentions raised on behalf of the appellant on those points 
could be sustained. No opinion was expressed in the Courts 
below as regards that and the point was never considered there. 
Their Lordships have, therefore, nothing to say upon these ques- 
tions except that they are questions for the Indian Courts in the 
exercise of their criminal jurisdiction. 


ad 


In the complete absence of any substantial injustice, in the 
complete absence of anything that outrages what is due to na- 
tural justice in criminal cases, their Lordships find it impossible 
to advise His Majesty to interfere. Their Lordships, there- 
fore, will humbly advise His Majesty that for these reasons 
this appeal mftst be dismissed. 


Solicitors for appellant: T. L. Wilson & Co. 
Solicitors forerespondent: Solicitor, India Office. 
K.J.R. Appeal dismissed. 
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© [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Horace OWEN COMPTON BEASLEY, Chief 
Justicc, MR. JUSTICE KRISANAN PANDALAI AND MR, JUSTICE 
CURGENVEN. 


Palani Goundan i - Petitioner* 
: in both (Petittoner—Alienec) 
v. h 

The Official Receives of Coimbatore and another. Respondents 
in C.R.Ps. Nos. 1349 and 1350 of 1928 

| (Respondent Petitioner—Credttor). 
l Provincial Insolvency Act (V of 1920), S. 27—Discharge—Debtor’s ap- 
plication for—Time fixed for—Extenston of, before order of annulment is 
passed under S. 43—Power of Couri—Applicamon for extension made after 


expiry of term originally fixed—Ss. 27 (2), 43 (1) of Act—Cwwil Procedure 
Code, S. 148—E fect. 


Held by the Full Bench: A Court has jurisdiction to extend the time 
originally fixed under S. 27 of the Provincial Insolvency Act, for an appli- 
cation by the debtor for discharge, after the expiry of that time but before 
an order of annulment is passed under S. 43 of the Act. 


All that is intended by S. 43 (1) of the Act is that, if no one applies 
for an extension of time or no extension of time is given, the Court must 
then annul the adjudication. S. 27 (2) gives the Court power to extend 
the time within which the debtor shall apply for his discharge, and it 
applies as much to cases beyond the extended period as to those within it so 
long as the application is made before any order of annulment is made by 
the Court. Further S. 148 of Civil Procedure Code allows the Court to 
enlarge the time even in cases in which the application for extension of 
time is after the expiry of the time originally fixed. 


Petitions under section 75 of Act V of 1920, praying the 
High Court to revise the orders of the District Court of Coim- 
batore, dated 4th September, 1928, and passed in C.M.A. 
Nos, 69 and 68 of 1928 preferred against the orders of the 
Court of the Subordinate Judge of Coimbatore, dafed 7th July, 
1928, and made respectively in I.A. Nos. 223 and 298 of 1928 
in I.P. No. 1 of 1923, on the file of the District Court of 
Coimbatore. ò 


S. V. Venugopalachari for petitioner. 
N. S. Srinivasa Aiyar and G. Jagadisa Aiyar for respondent. 


The Court (Ramesam and Jackson, JJ.), made the follow- 
ing 
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*C.R.Ps. Nos. 1349 and 1350 of 1928. 12th November, 1929, 
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ORDER OF REFERENCE TO A FULL Bencat.—The decision 
relied on by the District Judge while making some observations 
in favour of the respondent ultimately proceeds on the ground 
that the proceeding before the learned Judges was a Reviston 
Petition and the learned’ Judges thought that it was a ground 
good enough for rejecting the petition. The contention of the 
respondent is supported by the decisions of the Calcutta, Patna, 
Lahore and Rangoon High Courts, Abraham, v. Sookias, Gopal 
Ram v. Magni Ram,” Lakh v. Molar and K. K. S. A. R. A. 
Chettiar v. Mg. Myat That The opposite view was taken in 
this Court by two learned Judges in Chinnappa Reddy v. 
Thomasu Reddy.’ It is unnecessary to refer to other decisions 


‘in this Court. One matter is clear. As observed by Chatterjea ` 


and Panton, JJ., section 43 of the Act does not operate as an 
autoniat'c Kana AN on the failure of the debtor to apply for a 
discharge. On this point, there is an authority which says that 
the adjudication shall stand cancelled on the debtor’s default. 
The only question that arises is—whether the Court can extend 
the time before the order of annulment is passed though after 
the expiry of the time originally fixed under section 27. We 
refer the following question for the decision of a Full Bench :— 


Whether a Court hag jurisdiction to extend the time origi- 
nally fixed-under section 27 for an application. by the debtor for 
discharge, after the expiry of that time but before an order of 
annulment is passed under section 43, either. under section 5 of 
the Insolvency Act taken with section 148, Civil Procedure Code, 
or under section 27 (2) of the Act itself or otherwise? 


S. V. Venugopalachari for .petitioner. = 
N. S. Srinivasa Aiyar and G. Jagadisa Aiar for ARSEN 
The Court expressed the following _ 


OPINION. The Chief Tuce The question referred to 
us is “Whether a Court has jurisdiction to extend the time 
originally fixed undèr section 27 of the Provincial: Insolvency 
Act, for an,application by the debtor for discharge, after the 
expiry of that time. but before an order of annulment is passed 
under gection 43, either under section 5 of the Insolvency Act 
taken with section 148, Civil Procedure Code,:or under ‘section 
27 (2) of*the Act itself, or otherwise.” This reference is 





1 |. (1928) LL.R. 51C.337. 2 (1927) L.L.R. 7 Pat. 375 (FB). 
(1925) 86 I.. 115. 4 ALR. 1927 R. 136. 


“5. (1927) I.L.R. 51 M. 839: 54 M.L.J. 344. 
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made-necessary because of the view.taken hy Courts other than 
the Madras High Court in opposition to the balance of opinion 
in the Madras High Court. 


The facts are that the insolvency petition was presented on 
the 5th January, 1923 and on this petition there was an order of 
adjudication on the 31st January, 1924 and one year’s time 
was granted to the insolvent to apply for his discharge. This 
time was further ¢xtended and the finally extended period ex- 
pired on the 30th June, 1927. No further applications for ex- 
ténsion of time werg made and nothing was done in the insol- 
vency until in 1928 an alienee applied for the annulment of the 
adjudication. Notice was ordered to the insolvent to show 
cause against the annulment of the adjudication and then a cre- 
ditor filed an application to extend the time for the application 
for discharge. ° 


We have now to consider whether the Court has any juris- 
diction to extend the time for an application for discharge 
having regard to the fact that the time specified by the Court 
expired on the 30th June, 1927 aņd the application for an exten- 
sion of time was only made in 1928. The first section to he 
considered is.section 43 (1) of the Provincial Insolvency Act 
which reads, “If the debtor does not appear on the day fixed for 
hearing his application for discharge or on such subsequent day 
as the Court may direct, or if the debtor does not apply for an 
order of discharge within the period specified by the Court, the 
order of adjudication shall be annulled, and the provisions of 
section 37 shall apply accordingly.” Waller, J., in Arunagiri 
Mudaliar v. Kandaswami Mudaltar,’ held that the Judge has no 
option under section 43 but to annul the adjudication and that 
he has no power under section 27 to extend the period after it 
has expired. His reason for so holding is that section 43 is in his 
view absolutely peremptory in its terms and that the only course 
open to a Court, on default of the insolvent to apply for his 
discharge, is to annul the adjudication and that being so no 
application for extension of the period can lie aftgr it has ex- 
pired. In the same case Krishnan, J., took the contrary view. 
In Chitnappa Reddy v. Thomasu Reddy’ Kumaraswami Sastri 
and Wallace, JJ., agreed with Waller, J.’s view in a judgment 
which reviewed most of the decided cases upon tHis point and 
they held that the word “shall” in its ordinary signification is 
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mandatory and saw no reason why that word in section 43 | 


should not receive its ordinary interpretation. Phillips and 
Madhavan Nair, JJ., followed Waller, J.’s opinion in Arwnagirt 
Mudaliar v. Kandaswami Mudaltar® in Venugopalachariar v. 
Chinnulal Sowcar’, Venkatasubba Rao and Reilly, JJ., consi- 
dered this question in Jethaji Perajt Firm v. Krishnayya*® Ven- 
katasubba Rao, J., in the first place, observes that the adjudica- 
tion does not get automatically annulled under section 43 (1) on 
the expiry of the original period. Next he holds that section 27 
(2) of the Provincial Insolvency Act, whilst saying that the 
Court may extend the time, does not say wh express terms that 
it may be extended ‘either before or after the expiration of the 


period originally fixed, and in his view section 148, Civil Pro-. 


cedure Code, clearly allows the Court to enlarge the time irres- 


- pective of the fact that the application is made either before or 


after the expiry of the period originally specified and for this 
Badri Narain v. Sheo Koer’ is direct authority. He holds, 
therefore, that it is open to the Insolvency Court under section 
27 (2) of the Provincial Insolvency Act to extend the time 
on a proper application to that effect made at any time before 
the adjudication is annulled under section 43 (1). Reilly, J., 
is inclined to the view that the words “shall be annulled” in 
section 43 of the Act are mandatory. In the view of the major- 


ity of the Judges of this High Court who have considered this 


question, the answer to the question referred to us would be in 
the negative. 


But other High Courts, namely, Calcutta, Patna and Lahore, 
have taken the opposite view. This question was very carefully 
dealt with by a Full Bench of the Patna High Court in Gopal 
Ram v. Magni Ram,’ holding that the Court has power under 
section 27 (2) of the Provincial Insolvency Act to extend the 
time originally fixed by it for the insolvent to make an applica- 
tion for discharge in spite of the fact that the time originally 
fixed by it may have expired and no application for discharge 
was made by that time and that the power so conferred by sec- 
tion 27 (2) can only be curtailed or withdrawn when the 
Courts power to deal with the quest’on of adjudication has 


come to an end by reason of its having passed the final order an- 











. 2. (1927) I.L.R. 7 Pat. 375 (F.B.). 
6. (1923) 19 L.W. 418. 
7. (1926) 51 M.L.J. 209. 
8. (1929) I.L.R. 52 M. 648: 57 M.L.J. 116. 
9. (1889) L.R. 17 I.A. 1: LL.R. 17 C. 512 (P.C.). 
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nulling the order of adjudication. It also held that the annul- 
ment of adjudication does not, under section 43 (1) of the 
Act, come into operation without an express order of the Court 
to that. effect. All the decisions were carefully considered in 
the judgment of Jwala Prasad, J. On page 381, he says: 

‘(The interpretation sought to be placed upon section 43 of the Act 
by Mr. Shambhu Saran could only be accepted if the Court was not re- 
quired to pass an order of annulment S&fter the failure of the insolvent to 
make an application wfthin the period specified by the Court. The annul- 
ment of adjudication would not ipso facto come into operation without an 
express order of the Court to that effect under section 43 of the Act. This 
is clear from the sectiot itself and it gains support from clause (2) of 
section 37 which says ‘Notice of every order angulling an adjudication 
shall be published in the local official Gazette and in such other manner 
as may be prescribed,’ so that an order annulling an adjudication has to be 
passed by the Court and so long as that order is not passed the question, 
as observed above, remains pending before the Court in spite of the expiry 
of the period fixed by the Court for the insodvent to make an application 
for his discharge.’’ 

It was strongly contended before us that this view of the 
Patna High Court is wrong and that directly the time has ex- 
pired for the application for the discharge and the debtor has 
made default in making such an application, the order of ad- 
judication is ipso facto annulled. But this contention quite 
overlooks’ section 37 (2) of the Act to which Jwala Prasad, J., 
referred. That, in terms, refers to the order annulling the 
adjudication. It seems clear that no adjudication can be an- 
nulled without an order. If the annulment were automatic on 
the expiry of the period prescribed by section 27 (1), the order 
annulling the adjudication specified in section 37 (2) would be 
quite unnecessary. In Abraham v. Sookias* Chatterjea and 
Panton, JJ., took the samé view as was taken afterwards in the 
case in Gopal Ram v. Magni Ram,’ namely, that the Court has 
power to extend the time even after the expiry of the period 
originally fixed and that furthermore the annulment of the ad- 
judication is not automatic. On the latter point Maharaj Hari 
Ram v. Sri Krishan Ram is in agreement with Gopal Ram v. 
Magni Ram? and Abraham v. Sookias.* 

In my opinion, the view taken by the Calcutta, 
Patna and the Allahabad High Courts is the correct one. [ 
think that too much importance has been given in .the 
decided cases in this Court to the question of whether the 
word “shall’’ in section 43 (1) of the Act is to be used sin ii 
mandatory sense or not. No doubt it is mandatory and gives 
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the Court no option but to; order an annulment of the- adjudi- 


cation, but that does not necessarily imply that the Court cannot 
grant an extension of time -before passing such an order. In 
my view, all that is intended by that section is that if no one 
applies for an extension of time or no extension of time is 
given, the Court must, then annul the adjudication. Section 27 
(2) of the Act cannot be lost sight of.. That gives the Court 
power to extend the time within wh’ ch the debtor shall apply 
for his discharge and section 43 (1) only compels the Court to 
annul the order of adjudication, if the debtor does not apply for 
an order of discharge within the period shecified by the Court 
and, in my view, section 27 (2) applies as much to cases beyond 
the extended period as to those within it so long as the applica- 
tion is made before any order of annulment is made by the Court 
and the words “within the period specified by the Court” in sec- 
tion 43 (1) mean the period extended by the Court from time 
to time beyond the original period and up to the date of annul- 
ment. 

I also agree with Venkatasubba Rao, J., in Jethaji Peraji 
Firm v. Krishnayya® that section 148 of the Civil Procedure 
Code allows the Court to enlarge the time irrespective of the fact 
that the application is made after the expiry of the time origi- 
nally fixed or afterwards extended. 


For the above reasons I would answer the question refer- 
red to us in.the affirmative. 
Krishnan Pandalai, J. —I agree. 


Curgenven, J—I also agree. The question is not, in my 
view, whether the terms of section 43 (1) of the Act are manda- 
tory. Granting that the Court is obliged to annul an adjudica- 
tion if the debtor does not apply for an order of discharge 
“within the period specified by the Court,” it remains to be 


decided how that expression is to be construed. Sub-section 


(1) of section 27 requires the Court, on making an order of 
adjudication, to “specify in such order the period within which 
the debtor shall apply for his discharge.” Sub-section (2) em- 
powers the Court to extend such period. “The period specified 
by the Court” will clearly comprise not only the period original- 
ly specified under sub-section (1), but any extension granted 
under sub-section (2). Then the only further question is whe- 
ther such extension may be sanctioned even after the original 
period, together with any extension already ordered, has ex- 
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pired. Section %of the Act attracts the provisions of the Code 
of Civil Procedure, and among them the power, conferred by 
section 148 of the Code, to grant an extension of time even 
though the period originally fixed may have expired. It is 
scarcely necessary to go further than this; but if it were, the 
Privy Council judgment in Badri Narain v. Sheo Koer” would 
support the view that power to enlarge a period after its expiry 
is implicit in such a provision as $ection 27 (2). That case was 
decided under the old Code, which ‘contained nothing corre- 
sponding to section 148, and the point for decision was as to a 
Court’s power retrospectively to enlarge the period for furnish- 
ing security under section 549 (now Orde? 41, Rule 10). The 
section contained the direction 

‘Sf such security be not furnished within such time as the Court 
orders, the Court shall reject the appeal.’’ 

Purely upon a construction of thé section their Lordships 
say that 


‘(The application to the Court to enlarge the time for giving security 
may be made either before or after the expiration of the time within 
which the security has been ordered to be furnished, and the Court may 
thereupon enlarge the time according to any necessity which may arise 
where it is just and proper that they should do so.’’ 


I can discover no reason for construing section 43 (1) of 
the Provincial Insolvency Act in any different manner. 


Pie Vs Reference answered. 


PRIVY COUNCIL. 


[On appeal from the Supreme Court of Nigeria. | 
PRESENT:-—LORD BLANESBURGH, LORD WARRINGTON OF 
CLYFFE AND SIR CHARLES SARGANT. 


Knut Knutson .. Appellant* 
v. 
The Attorney-General Respondent. 


Possession—Crown or its agent—Possession by—Allegation of—lesting 
af land by Crown in its agent and a direction by it to him that he should 
Sell it not equivalent to. 


Where the question was whether the appellant’s statment of claim 
contained ,an allegation, either express or by necessary intendment, that 
the land in question ever came into the possession of the Crown or of some 
agent for the Crown, and it appeared that the only relevant allegation in 
the statement was one which referred to the provisions of a proclamation 
by the Crown by which it vested the land in its alleged agent and gave a 
direction that he should sell the same, held, that there was no allegation 


of possession by the Crown or by its agent. 
er maan —_4—____ 
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The provisions of the proclamation do not involve and vesting in the 
agent of possession or of any taking by him of possession. The whole of the 


duties of the agent under the proclama On could be performed without pos- 


session. 

Appeal No. 72 of 1928 from the judgment of the Supreme 
Court of Nigeria, 

O. W. Pritt, K.C., Horace Douglas and Dutican Campbell 
Lee for appellant. 

Kenelm Preedy and G. T. Watts for ‘respondent. 

7th November, 1929. Their Lordships’ judgment was 
delivered by 

SIR CHARLES SARGANT.—In order to succeed on this ap- 
peal, it is, of course, necessary for the appellant to show that the 
allegations in his statement of claim are sufficient to raise a 
sustainable cause of action against the Crown. And for this 
purpose the first, and perhaps the most crucial, question to be 
determined is whether there is to be found in the claim an alle- 
gation, either express or by necessary intendment, that the land 
in question ever came into the possession of the Crown or of 
some agent for the Crown. 

Now, in the statement of claim itself, there is a singular 


absence of any allegation as to possession. In that document 


there is no averment that the appellant ever acquired any posses- 
sion of the land, still less that he was in possession in the year 


1916, when the British forces occupied the country, or in the: 


year 1924, when the sale by the Nigerian Custodian of Enemy 
Property took place. The statement of claim is quite consistent 
with ‘the assertion by the appellant of a mere paper | title to the 
land, entirely divorced from any kind of possession. 

Further, the statement of claim. nowhere alleges that the 
Crown or any alleged agent of the Crown, or even the Nigerian 
Custodian of Enemy Property, ever took possession of the land. 
The nearest approach to such an allegation is to be found in the 
averment in para. 9 of the claim that “in November, 1924, the 
Nigerian Custodian of Enémy Property, by the authority of a 
proclamation of the Governor of ‘Nigeria, approved by His 
Majesty’s Stcretary of State for the Colonies, caused the afore- 
said lands to be sold by auction in London.” This in itself is 
obviously not a sufficient allegation of possession. And, even 
if the reference to the proclamation is enough to bring into the 
statement of claim the whole of the provisions of the proclama- 
tion, those prov’sions themselves do not go beyond a vesting of 
ihe land in the Custodian and a direction that he shall sell— 
provisions which do not involve any vesting-in him of posses- 
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sion or any takigg by him of possession. The whole of the 
duties of the Custodian under the proclamation could: be per- 
formed without possession; and therefore no allegation of pos- 
session is involved in*the embodiment of the proclamation in the 


statement of claim. 


This conclusion is arrived at after taking into account in the 
appellant’s favour a proclamation, which he in fact repudiates, 
and is quite independent of the many other difficulties in the 
appellant’s path, such, for instance, as that of establishing the 
view that the Custodian was an agent of the Crown or that of 
showing that his claim was not one in tort. On all these points 
their Lordships have heard no arguments and express no opinion 
whatever. They base their decision against the appellant on 
this, one ground of the absence of allegation of possession. 


Their Lordships will humbly advise His Majesty that the 
appeal be dismissed with costs. 
Solicitors for appellant: 


Solicitor for respondent: 
K.J.R. 


Douglas, Grant & Dold, 
Burchells. 
Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MRr. JUSTICE KUMARASWAMI SASTRIAR AND 

Mr. Justice PAKENHAM WALSH. 

The Municipal Council, Tiruvarur, represented by 


its Chairman, Mr. S. K. Subbarayalu Naidu .. Appellani™ 
(Plainitff ) - 

Vv, ; 
P. R. Kannuswami Pillai and another .. Respondents 
(Defendants), 


Madras District Municipalities Act (V of 1920), S. 69—Contract 
by Municipal Council not in conformity with the provisions of the sectton— 
Enforceability—Suit by Municipal Council on such a contract—If sustan- 
able—Awuction of right to collect iolls—Bid by one person—Subsequent 
petition by him and another that the original bid was on behalf of both the 
persons—Payment of money by both—Liability of the latter on the contract 
—Estoppel—Evidence Act, S. 115, 

A contract made by a Municipal Council which is not ig writing and 
signed Ly two Municipal Councillors as required by section 69 (1). of the 
Madras District Municipalities Act is not enforceable and a suit by the 
Municipal Council on such a contract is not sustainable. 

Raman Chetti x. The Municipal Council of Kumbakonam, (1907) LL.R. 
30 M. 290 and Mohamed Ebrahim Molla v: Commissioners fær the Port of 
Chittagong, (1926) I.L.R. 54 C. 189 relied on. 

Srirangam Municipal Council v. Bodi, (1923) 45 M.L.J. 
followed. f 


*Appeal No. 223 of 1925. 
R—48 
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Abaji Sitaram v. The Trimbak Municipality, (1993) I.L.R. 28 B. 66 
explained and distinguished. 

Obiter—Where a person, after his bid at an.auction of-the right to 
collect tolls in a municipality has been accepted, represents to the munici- 
pality that he bid on behalf of himself and another person and asks that 
such other person should be regarded as co-contractor, and the latter joins 
in this petition of representation and pays money on which the Chairman 


officially accepts the amount tendered by both, the person who did not join | 


in the original bid is estopped by his subsequent action from disputing his 
liability under the contract on the ground that he did not bid at the auction. 


Appeal against the decree of the Court of the Subordinate 
Judge of Tiruvarur in O.S. No. 2 of 1924. 

T. R. Venkatarama Sastri for appelfant. 

The Advocate-General, K. V. Krishnaswami diyar, S. 
Varadachariar and V. Balasutdaram Atyar for respondents. 


The judgment of the Court was delivered by 


= Pakenham Walsh, J.—The plaintiff in this case is 
the Municipal Council of Tiruvarur’ represented by its 
Chairman. On the 6th of February, 1922, the Municipal Coun- 
cil held an auction of the right to collect tolls in the Municipal- 
ity for the year 1922-23 and to the lst defendant was knocked 
down the right to collect tolls for Rs. 19,925. The printed notice 
under which the auction was held required the successful bidder, 
within ten days of the acceptance of his bid, to make a de- 
posit of two months’ rental as security and pay the amount due 
in twelve equal instalments, the security deposit being adjusted 
in the rental of the last two months. The notice further pro- 


vided that for any amount due, the bidder should pay the interest 


at the rate of one anna per diem for every hundred rupees or 
fraction thereof. The Ist defendant bid for and accepted the 
lease of the toll-gates subject to the above conditions. On the 
28th of February, 1922, defendarits 1 and 2 jointly put in a 
petition to the Chairman of the Municipal Council in which 
they represented that though the bid. stood in the name of the 
Ist defendant, Kannuswami Pillai, it was really made on be- 


half of and for the benefit of both petitioners, namely, defend-. 


ants 1 and 2. They further stated that they made a deposit on 
that day of Rs. 660-6-8 (by ist defendant) and Rs. 1,660-6-8 
(by 2nd defendant) and prayed that a muchilika might be taken 
from both of them jointly and both might be treated as lessees 
of the tollegates. This petition was accepted. and ordered by 


the Chairman accordingly. For some reasons or other no: 


muchilika was executed by either of the parties though the tolls 
were being colletted by the defendants, and it was not until.the 
close of the official year 1922-23 that a notice was issued to the 


~ 
cn ma, ` - 
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defendants to eredite a muchilika. The defendants in the mean- 
time had been complaining by petitions to the Counc‘! about 
certain grievances. The Council brings this suit for the balance 
of the lease amount due—Rs. 4,497-15-8 plus Rs. 105-10-0 
balance of interest for irregular payments and Rs. 742-8-0 
interest on the balance of the lease amount, making a total of 
Rs. 5,346-1-8. The 1st defendant pleaded that there was no com- 
pleted contract betwten himself and the Municipality, that the 
plaintiffs were not entitled to appropriate, as they had done, the 
amount of Rs. 293-12-0 towards interest as it was not paid as 
such, that the plaintiffs cannot claim interest and the rate claimed 
is penal, that there was no wilful default on the part of the 
defendants to execute the muchilika and that (for certain reasons 
which are given) the defendants were subjected to loss on account 
of the negligence of the Municipality an? they were further sub- 
jected to heavy loss owing to unforeseen heavy rains and high 
floods in the rivers and the consequent absence of traffic by roads. 
The 2nd defendant stated that as he did not bid at the auction 
he had incurred no liability to the Municipal Council, that he 
adopted the other defences raised by the 1st defendant and that, 
in any event, he cannot be made liable for the full amount 
claimed in the plaint and at the worst he can be made liable 
only for a moiety of thé suit amount. 

The following issues were raised:— 

1. Whether there has been a complete contract hetween 
the parties as set out in the plaint, and, if not, whether the suit 
is sustainable? 

2. Whether the suit is sustainable in the absence of a 
muchilika as required by section 69 of the Madras District 
Municipalities Act? 

3. What is the exact amount due from the Ist defendant? 

4, Whether the plaintiff is entitled for interest, and, if so, 
to what amount? 

5. Whether the appropriation by plaintiff of Rs. 293-12-0 
for interest is Jawful and warranted? è 

6. Whether there was a default on the part of the defend- 
ants to execute a muchilika as alleged in paragraph 8&8 of the 
plaint, or was the default to take the same due to the plaintiff 
as pleaded in paragraphs 8 and 12 of the written statement? 

7. Whether defendants are estopped from pleading non- 
liability as alleged in paragraph 9 of the plairit? 

8. To what equities are plaintiff and defendants entitled? 
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9. Whether plaintiff is entitled to any ahd, if so, to what 
relief? l 

10. Whether the 2nd defendant who was not a bidder at 
the auction can in any way be made liable for the suit claim? 

The most important issues are issues 1 and 2. Section 69, 
clause 1 of the Madras District Municipalities Act of 1920 lays 
down that every contract made by or on behalf of a Council 
shall þe in writing and shall be signed by two Municipal Coun- 
cillors. This admittedly was not done. The Lower Court finds 
that-both the parties were to blame for thg non-execution of the 
muchilika and that dinding has not been canvassed before us. The 
learned Subordinate Judge held on issue 1 that there was no 
completed contract and on issue 2 following the decision in 
Raman Chetti v. Thel Municipal Council, Kumbakovam". that 
the suit was not sustaimable under section 69 of the Act. He 
gave findings on the other issues also. As regards issue 10 he 
found that the 2nd defendant was not liable.. As regards issues, 
4 and 5 his finding is as follows:— ~~ 


' The plaintiff claims interest at one anna per Rs. 100 per diem as laid 
down in Exhibit A-1. But the Council had accepted the amounts without 
charging that interest as can be seen from pages 7 and 9 of Exhibit J, and 
the balance also has been struck as Rs. 4,204-3-8. It is argued that there 
having been no contract in writing, the plaintiff has no right to ignore some 
conditions and enforce other conditions. If it is an implied contract, then 
the plaintiff will only be entitled: to charge interest at a reasonable rate, that 
is, at 6 per cent. per annum. I find that if plaintiff is entitled to any 
amount as lease arrears, the lst defendant will be liable to pay interest on 
the arrears at 6 per cent. per annum and not for the late payments accept- 
ed by the plaintiff without any demur. The: plaintiff has no right to appro- 
priate Rs. 293-12-0 subsequently, since the entries in page 7 show that no 


“ appropriation for interest for. late payment had been intended.” 


As regards issue 7 he held that there was no estoppel. As 
regards issue 8 he-appears to hold that the plaintiff introduced a 
new restriction after the lease was granted by which collection 
of tolls on cattle was prohibited, that if the defendants are en- 
titled to claim any damages in respect of that and other irregu- 
larities, they must do so by a separate suit and that they are not 
entitled to any equities in this suit. As regards issue 3 he says 
that there i8 no prayer in the suit for damages for use and occu- 
pation and that the plaintiff would-be entitled to get only what 
the defendants had derived from the toll income. As regards 
issue 9 he.held that the plaintiff is not entitled to any relief 
and dismissed the suit directing each party to bear his costs 
owing to non-execution of- the muchilika. The plaintiff Muni- 
cipal Council has appealed. 


‘1. (1907) I.L.R. 30 M. 290. 
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The imporėant question in this case is whether the contract 
is null and void and the suit unsustainable because the terms of 
section 69 of the District Municipalities Act were not complied 
with. The matter has come up several times before the Courts 
in England and India. In India we are governed-by the District 
Municipalities Act and as the decisions in India on the particular 
point in question are particularly all in favour of the view taken 
by the learned Subordinate Judge and as the matter has been 
very often discussed in various judgments, we do not think it 
necessary to enter into a very lengthy examination of the autho- 
rities here. I shafl first take the cases directly on the point 
where the want of compliance with the statutory obligations has 
been admitted as a defence to a suit brought by a Municipality. 
We have two cases in Madras. One is Raman Chetti v. The 
Municipal Council, Kumbakonam* dn that case the Munici- 
pality sued to recover damages and arrears from the defend- 
ant, a toll contractor who had purchased at public auction the 
right of collecting tolls for three years. The defendant, though 
he entered on possession and was collecting tolls, did not execute 
the written agreement which was required by the provisions of 
section 45 of the Municipalities Act. Disputes arose between 
the plaintiff and the defendant and after about 17 months of 
enjoyment, the defendant was put out of possession and a re- 
sale of the remainder of the term resulted in a loss to plaintiff. 
The plaintiff sued to recover the loss sustained by the re-sale 
and the arrears due. The defendant pleaded inter alta that. 
there being no contract, fulfilling the requirements of section 45, 
plaintiff’s suit was unsustainable. The Subordinate Judge held 
that the agreement, though not binding on the Municipality, was 
hinding on the defendant and gave a decree for plaintiff. The 
Jearned Judges held that the view of the Subordinate Pudee that 
it does not bind the Municipal Council but does hind the other 
natty is erroneous. They quoted Ahmedabad Municipality v. 
Sulemansi.2 This Madras case in so far at least it was a claim 
for arrears, is exactly on the same footing as the present case. 
This decision was followed in The Madura Municipal Council 
v. Veeranna Kone’ another Madras case. The only decis‘on to 
the contrary in this Presidency is Srirangam Mithicipal Council 
v. Bod decided by Krishnan, J., sitting alone. In that case. 
the defendant had bought in auction the right to collett fees 
for slaughtering cattle in the Municipal slaughter-house. The 


1. (1907) T.L.R. 30 M. 290. 2 (1903) T.1..R. 27 B. 618 
3. (1912) 16 T.C. 890. 4, (1923) 45 M.T.J. 164. 
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suit was for balance of money due and was dimissed by the 
Lower Court on the ground that no written contract was executed 
as required by section 45 of the old District Municipalities Act, 
IV of 1884. It was argued that though no claim could be made 
on the basis of the written contract, a decree should have been 
given at any rate, on the footing of executed consideration, the 
defendant having been found to,have enjoyed the right for the 
whole year. The learned Judge held that theeauthority quoted, 
Lawford v. The Billericay Rural Council was in favour of such 
a decree being given. He also quotes Douglass v. Rhyl Urban 
Council® as confirming the view taken in Lawford v. The Billeri- 
cay Rural Council.’ He says that the decision in Raman Chetti v. 
The Mumctpal Council, Kimbakonant' does not really deal with 
the question and that the observation in Ramaswami Chetty v. 
The Municipal Council, Teanjorc’ is based on Young & Co. v, 
Mayor, etc., of Royal Leantington Spa. As was pointed out in 


‘The M adura Municipal Council v. Veeranta Kone? the learned 


Judge seems to have failed to note that the cases he relied on 
were not cases where the contract was governed by any statute. 
One other Indian case is relied ọn for the appellant and that is 
Abaji Sitaram v. Trimbak Municipality? The remark in that 
case is obtter. The issue on which the case was tried was whe- 
ther the remission of a certain sum out of the amount due under 
a contract with the Municipality was valid; and it was found 
that the meeting which granted the remission not being pro- 
perly summoned, such remission was invalid. The learned Judges 
observe, “This discussion leads us to consider a point, which was 
raised before us, for the first time, and then only as a result of 
investigations made in the course of the hearing before us. It 
appears that the contract under which defendant 1 became en- 
ttled to levy and collect the tolls was not under seal, and so 
failed to comply with section 30 (of Bombay Act II of 1884) 
to which I have already alluded. The Advocate-General, rely- 
ing for this purpose on section 23 of the Indian Contract Act, 
has asked us to hold that there was no contract at all under 
which the plaiatiff Municipality can claim. Apart from the fact 
that this 's travelling outside the pleadings of the parties, we 
think, there’ is another reason why we cannot give effect to the 
contention. It is well-recognised law in England that though 











1. (1907) I.L.R. 30 M. 290. 2." (1912) 16 I.C. 890. 
3. (1912) 16 I.C. 890. 

5. (1903) 1 K.B. ¥72. 6. (1913) 2 Ch. 407. 

7. (1906) I.L.R. 29 M. 360. 8. (1883) 8 A.C. 517, 


9. (1903) I.L.R. 28 B. 66. 
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a contract by @ corporation must ordinarily be under seal, still 
where there is that which is known as an executed consideration, 
an action will lie though this formality has not been observed.” 
This is really obiter as the Judges held that the plea was travel- 
"ling outside the pleadings of the parties. Asin Srirangam Muni- 
cipal Coulicil v. Bodi* the distinction between a contract made 
under a statute and one not made under a statute appears to 
have been lost sight of. On the other hand the most recent 
case on the point is Mohamed Ibralam Molla v. Commissioners 
for the Port of Chittagong’ where it was held that a suit 
brought by the Poft Commissioners of Chittagong on an agree- 
ment entered into in contravention of the’ mandatory provisions 
of section 29 of the Chittagong Port Act, 1914, must be dis- 
missed as the contract was not enforceable. This judgment 
contains a very useful and. succinct symmary of the law on the 
point to wh’ch we will allude presently. In view of the fact 
therefore that the particular matter before us has been decided 
twice by two benches of this Court against the appellant’s con- 
tention and also by the Calcutta High Court, while on the other 
side there are only the decision of single Judge in Srirangam 
Municipal Couttcil v. Bodit and the remark in Abaji Sitaram v. 
Trimbak Municipality? a very brief summary of the argument 


put forward by the learned Advocate for the appellant will be 
sufficient. 


He admits that there is no English case which holds that, 
where the right to contract is given by a statute, a statutory 
body can maintain an action on a contract though the provi- 
sions of the statute have not been complied with, while such 
non-compliance will be a defence to an action brought against 
them on the contract. What has been held with regard to Cor- 
porations is that, when such bodies are not contracting under a 
statute, they can maintain a suit on a partly executed contract 
though it has not been given under seal while they cannot do so 
as regards an executory contract. The matter has been suc- 
cinctly put in Mohamed Ibrahim Molla v. The C ommissioners 
for the Port of Clittayony° The learned Judges say: 


“It is a rule of common law in England that, with certain exceptiolls, 4 
turporation is bound by those contracts only which are made under the 
Corporate Seal. The exceptions are—(t) where the contract is executed, 
(ii) in small matters of very frequent occurrence, and (iii) where # is im- 
possible to affix the seal, as in cases of great urgency.’? 


Sang-a Anang ngen Ta aaa AA AA Aga Aga aaa a aaa garan wandha aa anaa aana 
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It has been clearly laid down in a number of cases, of 
which the leading cases are Young & Co. v. Mayor, etc., of 
Koyal Leamington Spa and Hunt v. Wimbledon , Local 


_ Board that where a corporation enters into a con- 


tract under a statute) and: the terms of the statute 
are not observed, the contract cannot be enforced against the 
corporation. But no English case has been quoted in which it 
was held that this is not mutual and that the Corporation can on 
their side-enforce such a contract. It is unnecessary to discuss 
the rulings which deal with statutory Corporations which do 
not contract under a- Statute. The learned Advocate, however, 
relied on two cases to show that a Corporation could enforce a 
contract which did not comply with the statutory provisions. 
These were Bournemouth Commissioners v. Watts’ and Brooks, 
Jenkins & Co. v. Torgugy Corporation.” These cases, how- 
ever, are distinguishable. In Bournemouth Commissioners v. 
Watts the first case, it was a third party who sought to take 
advantage of the want of formality in the contract and it was 
held that there was nothing to prevent the local authority pay- 
ing for the work of which it had the benefit and ag regards the 
fact that the contract was not sealed this did not excuse the 
third party who was liable for such work and did not afford a 
defence to such third party. In the second case it-was held that 
the municipal seal had been affixed in time and hence the require- 
ments of section 174 of the Public Health Act had been com- 
plied with and by reason of this a new contract had been enter- 
ed into of which the part execution of the old contract could be 
taken to be consideration. 


The learned Advocate for the appellant argues that in 
India the position is peculiar and that, while a body contracting 
under a statute cannot enforce an unexecuted contract when all 
the terms of the statute are not complied with, yet when the 
contract has been wholly. executed, the position is that, while 
they can urge this as a defence in a suit brought against them- 
selves on the contract, it cannot be urged as a defence to a suit 


_ brought by them on the contract. For this he relies on the dif- 


ference in the wording between section 174, clause 5 of the 
Public.Health Act and section 69 (2) of the District Municipali- 
ties Act. While the former runs: 


— R a 








8. (1883) 8 A.C. 517. 
10. (1927) I.L.R. 54 C. 189 at 208. 
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“Every contract entered into by an urban authority in conformity with 
the provisions of (Mis section, and duly executed by the other parties there- 
to, shall be binding on the authority by whom the same is executed....’’ 


Section 69 of the District Municipalities Act puts the 
matter negatively. It says: 


“A contract executed or made otherwise than in conformity with the 
provisions of this and the last preceding section shall not be binding on the 
Municipal Council.’’ 


It is argued that we should infer from this difference in 
language that a contract executed otherwise than in conformity 
with the provisions of the District Municipalities Act, while it 
will not bind the Mtinicipality, will bind the other party to the 
contract. It is certainly somewhat remarkable that this nega- 
tive language should have been employed in that Act; but, on the 
other hand, it has been pointed. out that though the Act was 
revised after the decisions in Raman Chetti v. The Municipal 
Council, Kumbakonant’ and Tha Madura Municipal Council v, 
Veeranna Kone had been given no change was made in the 
section. If the meaning sought to be attached to it on behalf 
of tha appellant is correct, these decisions are opposed to such 
interpretation. In view of the fact that all the decided cases 
on the point excepting Srirattgam Mutticipal Council v. Bodi* are 
opposed to such an interpretation, we do not think that this 
argument can be accepted. It is difficult to see if the argument 
be accepted how an executory contract would differ from one 
executed. 


Another argument adduced is that these formalities are 
only necessary in the interests of the rate-payers and that it is 
not open to any one else to take advantage of them. The case 
of Frend v. Dennett* is quoted for this purpose. What was 
held in this case was what has been so frequently decided— 
that want of formality in making a contract is a defence to a 
suit brought against the Corporation. The remark of Cock- 
burn, C.J., which is relied on, viz., 

“I think the Local Board: had no power to contract so as to bind the 
rates, unless they did so in the manner pointed out by the statute,’’ 
cannot be held to imply that they can enter into contracts 
enforceable by themselves but not enforceable by the other 
party. We, therefore, agree with the finding of the learned 
Subordinate Judge that the contract is not enforceable.: This 
settles most of the other issues. But we cannot help observing 
that we are unable to agree with the remarks of the Lower Court 
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ca on issue 8 and with its decision thereon. As jhe learned Sub- 
‘Counc, ordinate Judge has made some severe remarks against the Muni- 
Tiravarur cipal manager in this connection, we will on this issue have to 
-Kannuswami_ see if the Munic pal Council introduced restrictions with regard 

goes to tolls on cattle which did not appear at the time of the oial 


Pakenham contract. It iş certainly difficult to see why the defendants 
Walsh. J- should not plead such a breach of the contract in this suit if it 
is true and why they should be driven to file a fresh suit. But 
it seems to us clear that the defendants knew of this restriction 
at the time of the contract. The learned Subordinate Judge relies 
on the fact that the Government Order granting this exemption 
is dated only the 25th of April, 1922, while the contract was on 
ihe 6th of February, 1922 and says the Council had no right 
to grant the exemption beforehand. We are not concerned 
here with the question ywhether the Council had any right to 
grant this exemption but whether in fact that exemption was 
known at the time of the contract to the defendants. The learn- 
ed Subordinate Judge finds that the manner in which this ex- 
emption was entered in the resolution book is, suspicious, but 
we have the letter Exhibit VII-c written by the defendants on 
the 5th of April, 1922, t.e., only 5 days after the defendants 
started collecting tolls, to the Municipal Chairman. In that 
letter they state: 


““In pursuance] of an order of Government, tolls are being levied for 
cuttle at the Municipal toll-gates in Tanjore, Kumbakonam, Mannargudi 
and Negapatam, in the Tanjore District, in the Municipal gates in other 
Districts and in all the Local Fund toll-gates in the Tanjore District. The 
yield of paddy in the taluks of Nannilam, Negapatam and Tiruturaipundi 
is very low this year. When we, who have taken a lease at a high rent, 
think over the probable collections during this festival season, we are led 
to apprehend much loss. 

- I therefore solicit orders for the levy of fens except in 1 the c case of 
local cattle, for all cattle coming from other places as is being done in all 
other Municipalities. Great loss will be caused to us if an order be not 
passed to that effect. 

I therefore pray that fees may be order re to be ae for cattle other 
than the local ones.’ 


There is no hint that the exemption was not known or de- 
clared to the parties at the time of the contract. What they 
state is that such exemption has been refused by the Govern- 
ment in other places and it ought not to be granted in Tiruvarur, 
specially in view of the bad season. Again the defendants’ agent 
writes in Exhibit VII (t) repeating that in Tanjore and other 


Municipalities toll is levied for cattle and saying, 

) “Tn the taluks of Nannilam, Negapatam, Tiruturaipundi, the produce 
of paddy is very much less this year. It appears from what was 
collected during the Utsavam time and what is being collected up to date 


ew 
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that there will be æ very great loss. An order must therefore be made for 
collecting toll for the cattle coming from outside except the local cattle as 
in all other Municipalities. We who have taken lease for a big amount are 
likely to incur a heavy loss 


I therefore request that an order may be passed for collecting tax for 
outside cattle except the local cattle now at least.’’ 

Here again the claim is not put on any breach of the contract 
or on the introduction of a fresh¢erm but on what is the practice 
elsewhere and oft the bad season. If the defendants had 
thought it was contrary to the terms of the contract or was a 
term newly introduged, they would have certainly said so. It 
was not till long afterwards in a lettes Exhibit VII (m) 
written on the 5th of September, 1922, that the agent of the 
Ist defendant wrote: 


“After the sale was confirmed in our favour we came to understand 
later on that the Councillors had decided at æ meeting that fees should not 
be levied for cattle. Thereupon we have submitted two petitions to the 
Municipal Chairman, one on Sth April, 1922, and the other on 19th June, 
1922, requesting that, inasmuch as the notice inviting tenders did not men- 
tion that fees should not be levied for cattle, the resolution passed at the 
meeting of the Council should be set aside.” 


It will be seen that the letters of 5th April, 1922 and 19th 
June, 1922, raised no such contention that the parties were not 
aware of terms of the contract which were altered at a later 
meeting of the Council. 

As regards the other acts of negligence alleged by the de- 
fendants against the Municipality, it is unnecessary to discuss 
them in view of our finding that the contract is not enforceable. 


With regard to issue 10, we cannot agree with the finding 
of the learned Subordinate Judge that even if the contract was 
enforceable the 2nd defendant is not liable under it. The 
learned Judge says: | 


“The bidder was only the Ist defendant but the 2nd defendant stated 
subsequently that he was also a partner with the Ist defendant and that 
his name also should be included as a lessee. Exhibit D is that application 
and even the Chairman did not pass any orders on it accepting the 2nd 
defendant as a lessee. Even if the Chairman had done so, it would he 
invalid since there was no resolution of the Council to that effect. The 
offer by the. 2nd defendant not having been accepted and thp bidder having 
no right to transfer or sub-lease without the sancticn of the Council, I 
have to find that the 2nd defendant cannot be made liahle as a joint con- 
tractor or joint lessee.’’ 


Of course on the finding that the contract is not enforceable 
the 2nd defendant is not liable under it, but neither is tHe lst 
defendant. This is not a case of a transfer or sub-lease as 
imagined by the Lower Court but a case ofea party after his 
bid has been accepted, representing to the Municipality that he 


The 
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Council, 
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Kannuswami 
. Hilai. 
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bid on behalf: of himself and another person and asking that 
such other person should be regarded as a co-contractor. The 
second party. joins in this and pays money on which the Chair- 
man officially “accepts the amount tendered by both’. Through- 
out both have been representing themselves as contractors who 
have taken a joint lease. The 2nd -defendant we consider is 
clearly estopped.by his action from disputing liability. under the 
contract and his contract is enforceable. Both the parties are 
agreed before us—and they are willing too—that if the contract 
is found invalid they should accept a decree on a quantum menutt 
basis. We do not see any reason why this ‘should not be 
allowed. Similar refief was allowed in Mahomed Ebrahim Molla 
v. The Commissioners for the Port of Chittagong’ where it 
was held that the Port Commissioners could not sue on the con- 
tract. .Although accounts have been furnished showing profit 
and loss, we think that they are not sufficiently complete to 
enable us to fix the correct figure. We will send the case down 
for disposal to the Lower Court on these lines, while reversing 
the decree though agreeing with the Lower Court on the second 
issue. Parties may adduce fresh evidence oral and document- 
ary before the Lower Court. The appeal having substantially 
failed in this Court, respondents will recover their costs here 
from the appellant. Costs in the Lower Court will abide the 
result of the suit. Court-fee will be refunded. 


N.S. Appeal allowed and case remanded. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. JUSTICE ANANTHAKRISHNA AIYAR. 


-Kondireddi Bulliraju alias Achayamma  ..  Appellant* 


j in both (Plaintif in O.S. No. 184 of 1923 
i and 1st defendant in O.S. No. 494 of 1923) 
y. . 

Kondireddi Satyanarayanamurthi .. Respondent 


i in both (Defendant in O.S. No. 184 of 1923 


; and Plantff in O.S. No. 494 of 1923). 


Letters Patent (Madras) as amended in 1927, Clause 15—Application 
for leave to appeal against decision im a second appeal—Grounds an which 
leave should be granted—Princtples that should guide the Judge in dealing 
with such appications—Leave to appeal limited to certain points only— 
Feffect®Coiistruction of a docuinent—If a suficient ground for the grant 
of leave to appeal. 


— ne ee ee 








S A. Nos. 1315 and 1316 of 1927. 23rd October, 1929, 
10, (1927) I.L.R. 54 Ç. 189, 
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No hard and fst rule can be laid down as regards the grounds- on 
which leaye to appeal should be granted by a Judge, under clause 15 of 
the amended Letters Patent, against his decision passed in a second appeal. 
The mere iact that there was a question of law involved in a second appeal, 
or that a second appeal was allowed and the decision of the Lower Appel- 
late Court reversed or modified, or that the valuation of a second appeal 
was not iasignifcant, is not by itself conclusive for the grant of such 
leaye to appeal. 


Principles that should guide the*Judge in dealing with applications 


for leave to appeal,” under clause 15 of the amended Letters Patent, 


against his decision passed in a second appeal discussed. 


Leave to appeal may be limited to certain points only in which case 
the appellant will be cohfined to such points. : 


In this case the Judge refused to grant leave to appeal from his decision 
in a second appeal which was based upon the construction of a deed of 
adoption which contained certain peculiar provisions. 

Second appeals against the decrees of the Court of the 
Subordinate Judge of Rajahmundry in A.S. Nos. 60 and 61 
of 1925 preferred against the decrees of the Court of the Prin- 
cipal Distr ct Munsif of Rajahmundry in O.S. Nos. 184 and 
494 of 1923, respectively. 


G. Lakshmanna for appellant. 


B. Somayya for respondent. 
The Court made the following „i 


ORrDER.—Under section 15 of the amended Letters Patent; 
an appeal would lie from the decision of a single Judge of the 
High Court passed in a second appeal, where the Judge who 
passed the judgment declares that the case is a fit one for appeal. 
In Ramanayya v. Kotayya a Bench of this Court held that no 
appeal lay from the refusal of such leave by the Judge. 


The question has been raised before me as to the grounds on 
which leave to appeal should be granted or refused*in such 
cases. The section only enacts that the Judge concerned should 
“declare” that the case is a fit one for appeal. The principles 
that should guide him in dealing with such applications are not 
specified in the sect’on. 


It was argued that if there was any question of law, leave 
must be granted. It was further argued that, if a second appeal 
was allowed, and the decision of the Lower Appellate Court 
reversed or modified, leave must be given since theesingle Judge 
had no jurisdiction to interfere with the judgment of the Lower 
Appellate Court in a second appeal except on a question of law, 


= w m 
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and: his interference with the Lower Appellate Court’s deci- 
sion was proof positive that there was a question of law. 


It wag also argued that when the valuation of the second 
appeal was not insignificant, leave should similarly be granted. 


=` J am of opinion that the considerations mentioned above 
are by themselves not conclusive for the grant of such leave. 
A second appeal would lie to the High Court under section 100 
of the Code of Civil Procedure only on a question of law, or 
on one of the grounds specified in section 100, Civil Proce- 
dure Code. When a second appeal is admitted and notice issued 
to.the respondents, It may generally be taken that the second 
appeal is assumed to involve a question of law. If the peti- 
tioner’s contention be correct, then from every decision passed 
by a single Judge after yotice-is issued to the respondent, leave 
to appeal should be granted, even though the second appeal was 
dismissed. The same reasoning would also apply when a second 
appeal is rejected under Order 41, Rule 11, Civil Procedure Code, 
on the ground that the decision of the Lower Appellate Court 
was right and in accordance with law, though’ a question of law 


might be involved in the case. Section 100, Civil Procedure 


Code, makes it clear that it is only when the decision of the 
Lower Appellate Court is contrary to law, etc., that a second 


appeal would be successfully entertained. The wordings of. 


section 15 of the amended Letters Patent make it abundantly 
clear that the circumstance that the decision was passed in a 
second appeal is not enough to entitle the unsuccessful party to 
leave to appeal; but the Judge must be satisfied that the case is a 
‘fit one’ for further appeal and should ‘declare’ accordingly. The 
c'rcumstance, therefore, that the decision of the Lower Appel- 
late Court was reversed by the High Court does not by itself 
entitle the petitioner to leave to appeal. Nor does the valua- 
tion of the appeal by itself so entitle him. 


. Similar questions have arisen in England and the English 
Courts have held that the object of such a provision is to pre 
vent frivolows and needless appeals. For example, in Late v. 
Esdaile? Lord Halsbury observed: i 


l i ec is intended as a check to unnecessary or frivolous appeals.’’ 
Fry, L.J., in In re Housing of the Working Classes Act, 
1800: Ex parte Stevenson® remarked: 


z ©The object was to prevent frivolous and needless appeals. ”? 
® 


2. (1891) A.C. 210 at 212, 3. (1892) 1 Q.B. 609 at 612, 


ine SO Oe 
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See also remarks of Lopes, L.J., at page 613. In the Eng- 
lish Bankruptcy Act of 1849 (12 and.13 Vic. c. 106), section 18 
provided as follows:— 

“Tf it was deemed that any matter of law or equity brought before 
Court to be of sufficient difficulty, or importance, to require the decision of 
the House of Lords, leave to appeal might be given.’’ 

The provision was not re-enacted in the subsequent Bank- 
ruptcy Acts. Yet, the Court of Appeal in England held that 
the same principles apply, and that the test to be applied before 
leave to appeal is granted was to see whether the question before 
the Court was of sufficient difficulty or importance. See In re 
Calihrop* and Ex parte Jackson, In re Bêwes.? As observed 
by Lord Cairns, L.J., in Jn re Calthrop* at page 256: 


“Of course it would always be very much more agreeable to the Court 
tv find no impediment in the way of its decision being reviewed by a 
Court of Appeal; but the Legislature has theught fit to impose upon this 
Court the duty of determining whether in any case any matter of law or 
equity is of sufficient difficulty or importance to require the decision of 
the House of Lords, and that duty the Court must discharge like any 
other duty which is put upon it. But I cannot say that I think this a 
matter of sufficient difficulty to require the decision of the , House of 
Lords. I may be wrong, but I am bound to express my opinion.’ 
His Lordship held, that simply because there was a Te 
ment of law’ it did not follow that he should grant leave. In 
Ex parte Jackson, In re Bowes? it was argued that 


“ihe amount at stake was large and that the point in the case was important?’ 
but the Court of Appeal refused leave. Baggallay, L.J., 
remarked at page 747: 


“Though the same limitations and requisites are not to be found in tiie 
present Bankrvpicy Act as existed under the Act of 1849, we think we 
ought to act upon similar principles. And, speaking for myself, J .am 
bound to say that I do not entertain the slightest doubt as to the correctness 
of the decision at which we have arrived.’’ 


Cotton and Thesiger, L.JJ., concurred. In Ex partes Pillers, 
In re Curtoys® Lush, L.J., stated: 
‘‘None of us entertains the least doubt of the correctness of our deci- 
sion.’ 
Leave was, therefore, refused. Similarly cor L.J., held 
in Ex parte Edwards, In re Tollemache’: 


“In my opinion leave to appeal ought not to be given. There is 
not any doubtful question of law raised.’’ 


Similarly Brett, M.R., observed that ; 


“leave to appeal should not be given when the judgment is so clearly right.” 


am m e a, sakara gema anaa naga aan a ga anaa aana anganan AA aana ANA g a dina, 


4.. (1868) 3 Ch. App. 252 at 257. 5. (1880) 14 Ch. D. 725. 
6. (1881) 17 Ch. D. 653 at 667. 7. (1884) 14 Q.B.D. 415. 


Bulliraju 

v. 
Sutyanara- 
yanamurthi. 


“Bulliraju 
Y 


atyanara- 
yanaitiurthi 


392 HE MADRAS LAW JOURNAL REPORTS. [ voL. 


No doubt the single Judge may find that the questions that 
atose for decision were difficult and that he was not himself 
quite sure whether his decision was right. A Judge is bound 
to give judgment in every case that comes before him, including 
cases where the question raised is difficult or complicated; but 
if he felt any reasonable doubt as to the correctness of his judg- 
ment; it is appropriate that he should ‘declare that the case is a 
fit one for further appeal.’ It may also happen that after the 


- argument in an appeal had progressed to a considerable extent, 


hé may feel some doubt about the correctness of a decision, to 


which he is referred and which is binding on him, and in the 


circumstances he my consider it proper that he should record 
his judgment. In such cases leave to appeal should be given 
so that the matter might be re-agitated before the proper Court. 
Further in such cases if, the circumstances were exactly known 


to him at the opening of the case it would even be open to him. 


to have the matter referred to the decision of a Bench of two 
Jüdges. In considering applications for leave to appeal, it is 
also relevant to consider whether the question raised is one of 
private or public importance; whether the same will ordinarily 
govern other pending cases between the parties, and whether 
the dispute relates to a recurring right. The Court may also 
take into consideration the circumstance that, under section 111 
of tha Code of Civil Procedure, the only further right of the 
unsuccessful party would be to apply to the. Privy Council for 
special leave to appeal. In proper cases, the Judge may consider 
it. more appropriate that the matter should be considered by a 
Bench of two Judges, before the same is taken up before the 
Privy Council. At the same time I should like to point out 
that leave to appeal should not be refused simply because the 
Judge was of opinion that his decision wag correct. Most often 
learned Judges do think so; but if the question is one of prin- 
ciple and a novel one, ordinarily leave to appeal should be 
granted. In Ex parte Gilchrist, In re Armstrong? Lord Esher, 
M.R., said: 


"* >u Merely to say that they are satisfied their decision is right is uot, 
I venture to suggest, a sufficient reason for refusing leave to appeel, when 
the question involved is one of princip'e and they have decided it for the 
first time. Jf that was carried to its legitimate conclusion, they ought to 
refuse leave to appeal in every case.” 


“As put in S. 504 of Halsbury’s Laws of England, Vol. 2, 
page 303, “leave should be given as a rule if the question is one 
of principle and novel.” 


ee 








8. (1886) 17 Q.B.D. 521 at 528. 
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When an unrestricted right of appeal is conferred by Statute, 
an appeal would lie even on a “technical point.’’ How the Court 
of Appeal would eventually deal with the “technical point” is a 
question for that Court to consider. But the circumstance that 
“a technical point” arises in a second appeal is by itself not a 
sufficient ground which would entitle the appellant to leave to 
appeal. Substantial justice should not altogether be lost sight of 

in considering finality of decision, in cases where the Legislature 
“has thrown the duty of deciding whether the litigation should be 
continued further, on the Judge who decided the second appeal. 


If the question raised be one of frequent occurrence in which 
there is no authoritative decision, that would be a circumstance 
in favour of granting leave. 


Cases where the appeal was remanded to the Lower Appel- 
late Court for fresh disposal, on the ground that the existing judg- 
ment of the Appellate Court was not satisfactory—either because 
it did not satisfy the requirements of O. 41, R. 31, Civil Proce- 
dure Code, or because it omitted to consider the important items 
of evidence, or because the judgment proceeded under some mis- 
apprehension of fact—are ordinarily not cases for grant of leave. 
So also are cases where a similar procedure is adopted on the 
ground that parties had not proper opportunity to put forward 
their cases before the Lower Appellate Court, and the judgment 
accordingly proceeded in the absence of one of the parties, or in 
the absence of evidence on the side of one of the parties. 
Similarly, when it is found in second appeal that an important 
question arising in the case was not properly dealt with by the 
Lower Courts, and the Judge is of opinion that the attention of 
the parties had not been properly directed to it in the absence 
of specific issue on the point, and the appeal is accordingly re- 
manded for fresh disposal, after the framing of a proper issue, 
and after giving the parties an opportunity to adduce evidence 
on the same, leave to appeal should not ordinarily be given. 


If in any of the above cases, a question of principle, either 
of pleading or of practice of frequent occurrence, be raised, on 
which there is no authoritative ruling, then that would prima 
facie be a ground for granting leave. 


In cases arising under new Statutes, where ‘ambiguous ex- 
pressions’ are construed by the Court for the first time leave to 
appeal may be given, having regard to the importance of the 
question, till the construction put on the words‘of the statute has 
become so well known and have been followed in transactions 


R—50 


Bulliraju 
v. 
Satyanara- 
yanamaurthi. 


Bullira u 


A Sa sang 


yanamurthi, 


394 THE MADRAS LAW JOURNAL REPORTS. (VoL. 


of every-day occurrence that in public interestyit may be consi- 
dered not proper to have these matters unsettled. 


Some of these are probably considerations which should 
weigh with the final appellate authorities; but it seems to me 
that they would also be relevant, though by no means-conclu- 
sive, in considering the question of grant of leave. 


It may be possible to givt a_few more instances of cases 
where ordinarily leave to appeal should or should not be given. 


In cases where the question relates only ‘to exercise of 
discretion (not-point of law), leave should*generally be refused. 
See Ex parte East and West India Dock Company, In re 
Clarke,’ 


In Ex parte Wolverhampton Baking Co., In re Campbell” 
Stephen, J., held: e 
“We cannot give leave. The case is not one of any magnitude or of 
any general importance.’’ 
Cave, J., said: 
“T agree. There is not a large sum at stake, and the principle in- 
volved is one about which I do not entertain any doubt.’’ 


„Leave to appeal should be asked for under Rule 95 of the 
Appellate Side Rules, orally and immediately after the judgment 
has been delivered. This is also the English practice (2 Hals- 
bury’s Laws of England, page 303, section 504). No elaborate 
arguments on the point are contemplated as the facts and the 
circumstances of the case would be present to the mind of the 
Judge at the time. ' i 


It follows that where a single Judge only followed a ruling 
of an authority binding upon him, or applied it to cases clearly 
within the purview of the principles so laid down, no leave 
should be granted except in cases already mentioned where he 
himself felt doubt about the correctness of such ruling or thought 
that a reconsideration of the same was necessary. 


In cases relating to construction of ordinary documents, the 
Judge has got a greater discretion in declining to grant leave 
to appeal, -for it very rarely happens that two private docu- 
ments are generally exactly similar in terms. The circumstance 
that the decision of the Lower Appellate Court was reversed is 
not conclusįve for grant of leave, any more than the circum- 
stante that the decision of the Lower Appellate Court was con- 
firmed conclusive for its refusal; the circumstance that the 
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second appeal is,allowed or dismissed is by itself not a circum- 
stance conclusive either way. 

Provisions of the Civil Procedure Code relating to ‘appeals 
to the Privy Council impose a stricter test for granting leave 
to appeal. Under section 15 of the Letters Patent I am inclined 
to think that the Judge should not insist on such a strict test. 
Leave to appeal against the decisions of County Court Judges 
is granted if it is reasonable and proper that such appeals should 
be allowed. The circumstance that leave to appeal to the Privy 
Council would not be granted in a case is not conclusive that 
leave to appeal shotild not be granted under section 15 of the 
Letters Patent. 


Three decisions of Indian Courts were brought to my 
notice which contain some indications of principles which should 
guide me in deciding the question unde» section 15 of the Letters 
Patent of 1927; a similar provision already existed in the Letters 
Patent of the Rangoon High Court, as seen from clause 13 of 
the Letters Patent issued to the Rangoon High Court in 1922. 

In Madhava Aiyar v. Muthia Chettiar™ Ayling and Sesha- 
giri Aiyar, JJ., remarked that under the provisions of the Provin- 
aa Insolvency Act, ‘no leave to appeal could be claimed against 
an order which did not decide any substantial question of law 
or which did not directly or indirectly enunciate any proposition 
on which a pronouncement of a Court of Appeal is desirable’ 
(p. 170). In Radha Mohan v. M C. Whites leave was given 
under the Provincial Insolvency Act, “as the case was argued 
on principle and appeared to require a careful consideration in 
view of certain existing decisions” (p. 365). In Panachand v. 
Dobson” it was held that in cases arising under the Presidency 
Towns Insolvency Act, Appellate Court can grant leave to 
appeal if a question of principle be involved. ° 

It is not possible to lay down definite rules applicable to all 
cases. As has been remarked with reference to the exercise of 
the power of revision by the High Court, it is not advisable 
to crystallise into definite propositions the principles that should 
govern the Court in the exercise of its revisionad jurisdiction. 
Similar remarks would apply to the exercise of the jurisdiction 
vested in a single Judge under section 15 of the Letters Patent. 
The jurisdiction should not be exercised capriciously or arbitra- 
rily, but in a judicial manner and in the exercise of sourtd dis- 
cretion having regard to all the circttmstances of the case. 


‘11. (1916) 5 L.W. 168. 12. (1923) “I.L.R. 45 A. 364. 
13. (1922) 25 Bom. L.R. 161. 
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The Legislature has entrusted the duty of declaring whe- 
ther he considers the case a fit one for further appeal to the 
Judge himself. ` Before the amendment of the -Letters Patent 
in 1927, there was a right of further appeal to two Judges as a 
matter of course in such cases. It is clear that the object was 
to'restrict such unlimited right of appeal which: existed before. 
Right of appeal does not exist apart from statute. The statute 
has substituted a limited right of appeal in the place of unlimited 
right of appeal which existed before. Obviously, the Judge 
should be satisfied from all the circumstances that a further right 
of appeal shoùld be sanctioned. He is the sole authority charged 
with the duty of decitling the same, and in him full discretion has 
been vested in that respect. What I have stated above covers only 
certain aspects of the matter which have come before Courts 
and which would be useful in coming to a conclusion whether 
neve should’ be granted or not. 


“From ‘the very nature of the case, no hard and fast rule 
could be laid ‘down. It has also been said that “leave to appeal. 
may be limited to certain points.” (See Halsbury’s Laws of 
o Vol. 8, p. 604, para. 1452.) In Jones v. Biernstem™ 
A. L. Smith, LJ, addressing the appellant’s counsel, penwele 
said: 


‘You have dhina leave to appeal on one point and only one, and 
you are confined to that point.’? 


‘Collins, L.J., in his judgment at page 102, stated: 


E “We have no jurisdiction in this case except as to the point on which 
leave to appeal has been given by the Divisional Court.’’ 


Vaughan Williams, L.J., agreed. See also Sanderson v. 


Blyth Theatra Company" per Romer, L.J. 


In the case before me (Second Appeals 1315 and 1316 of 


1927),-1 had to construe a deed of adoption. executed in 1920, 


which contained certain peculiar provisions. I do not think I 
should be justified in declaring that these cases are fit for further 
‘appeal. 

x NG a Leave to appeal refused. 





* 14. (1900) 1 Q.B. 100 at 101. 
15, (1903) 2 K.B. 533 at 540, 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: — MR, Horace Owen Compton BEASLEY, Chief 
Justice AxD Mr. Justice KRISHNAN PANDALAI. 
Sankaralinga Tevan _. Prisoner*® (Accused). 


Evidence, Act (I of 1872), S. 157—Statements in the first information 
report—Purpose for which they can be used—IEhether can be used as sub- 
slantive evidence in the case. 

Statements in the first informatien report can only be used for the 
purpose of contradicténg or corroborating a witness and for no other pur- 
pose. If a witness in a sessions trial makes a statement different to that 
attributed to the witness in the first information report, that discredits the 
evidence of the witness to that extent in the Sessions Court but does not 
raake the statement in the first information report the evidence upon that 


matter in the case. 
Autor Singh v. Emperor, (1913) 17 C.W.N. 1213, Emperor v. Chittar 
Singh, (1924) I.L.R. 47 A. 280 and Azimaddy v. Emperor, (1926) +4 


C.L.J. 253 approved. 

Trial referred by the Court of Session of the Tinnevelly 
Division for confirmation of the sentence of death passed upon 
the said prisoner in Case No. 67 of the Calendar for 1929. 

K. S. Jayarama Aiyar for J. S. Vedamaltickam for 


accused. 
K. N. Ganapathi for The Public Prosecutor on behalf of 


the Crown. 

The judgment of the Court was delivered by 

= The Chief Justice-—The appellant was convicted 

by the learned Sessions Judge of Tinnevelly of the murder of 
his father Thandava Thevan and sentenced to death. 

Thandava Thevan was undoubtedly murdered on the night 
of the 2nd June last. He was stabbed on the chest and died of 
that stab. He was aged 55 years. The accused, aged 24, 15 his 
only son. The deceased had a second wife, P.W. 2, who is 
the. step-mother of the accused. Both the accused and his 
father owned a bandy and earned their livelihood by letting it on 
hire and the motive for the murder is alleged by the prosecu- 
tion to have been a quarrel between Thandava Thevan and his 
son on this night with regard to the collection of money due 
from persons who had hired the bandy. As a result of this 
quarrel it is alleged that the accused stabbed his father and ran 
away. He surrendered himself to the Magistrate of Srivaikun- 
tam on the 14th June. 

The evidence against the accused is purely circumstantial. 
There are no eye-witnesses to the occurrence. The evidence 
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ee against him is that of P.Ws. 2 and 3 coupled with his absconding 
Sankaralinga 


Tevan. from the village. 
Beasley, C. J. 





P.W. 2’s evidence is that after she had served the evening 
meal to the deceased and the accused in the house which they all 
three occupied, and the deceased and the accused had gone out- 
~ side the house on to the pial, she bolted the door and remained 

inside. Some time later she heard the father-and son quarrel- 
ling with each other about the collection of*bandy hire. The 
deceased was accusing the accused of not accounting for the 
money collected by him from persons who had hired the bandy 
and pointed out the difficulty this occasioned in his maintaining 
the ‘family. The accused retorted that he was not bound to 
account to him for the money, wheretipon the deceased said that 
the accused should not touch the bandy from the next day, that 
he would have no food 2t his house and that he must earn his 
own living. .Then, according to her evidence at the Sessions ` 
trial, there was a lull lasting about a “aligai. At the end of 
that time she heard the cry of the deceased “I have been stab- 
bed.” She.lighted a lamp, went outside and there found the de- 
ceased lying on the ground hofding his side where the wound 
was and she supported him inside the house. Her foot, ac- 
cording to her, struck against a knife and its sheath on the floor. 
This knife and sheath, however, have not been proved to be- 
long to the accused. Hearing the cries people came to the spot, 
amongst them being P. Ws. 3-and 4 and two others who did not 
“give evidence at the Sessions trial and some women. 


P.W. 3 lives in a house just to the south of the deceased 
only a few feet away, a lane separating the northern side of his 
house from that of the deceased. His evidence is that he saw 
the deceased and the accused sitting on the pials outside the house, 
deceased sitting on the eastern pial and the accused on the west- 
ern. He went inside his house and later on, having occasion to go 
outside, he heard the discussion spoken to by P.W. 2 going on 
between the deceased and his son. He says he recognised their 

voices. They he went inside and slept and after an interval which 
he states to be three naligais he woke up on hearing a cry “My son 
has stabbed,” opened the door and came out and there saw the de- 
ceased lying, wounded on the ground. P.W. 2 carried the 
deceased insille the house and put him on a cot. 


- Another witness P.W. 4 went to the scene of the occur- 
rence on hearingecries. He immediately went to the Village 
Magistrate to make a report, He reached the Village Magis- 


> 
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‘trate at about 2 A.M. and the Village Magistrate took a state- 
ment from hinf Exhibit B, and then proceeded to the house 
of the deceased where he took a statement from P.W. 2. The 
statements of P.Ws. 2 and 4 are incorporated in the first in- 
formation report. 


That is the whole of the evidence in the case and we have 
got to consider whether, it being purely circumstantial evidence, 
it is sufficient to shy that it proves the case against the accused 
beyond all reasonable doubt. The first point to be considered 
is, is it true that theye was this dispute between the deceased and 
the accused on the pial that night? With regard to this, we 
have the evidence of P.Ws. 2 and 3 and we are satisfied that 
the evidence of P.W. 2 on this point is to be accepted and also 
that of P.W. 3. The next thing to be considered is—and it 
is the most important matter—whether*there was any interval of 
time between the quarrel and the stabbing and, if so, what that 
interval was. P.W. 2 puts it at one “aligai and P.W. 3, on 
the other hand, puts it at 3 naltgats. Even if it was one xaligat, 
it is sufficiently long interval and the murder obviously could 
not have been in the heat of the moment. If the accused was 
the murderer, then he must have sat for at least a naligai think- 
ing about the matter giving himself time to cool down or have 
gone away from the house and returned. But at the same time 
that interval of time does make it possible—we do not say pro- 
' bable—that some one else may have come to the spot and have 
committed the murder. If, on the other hand, the stabbing had 
followed the quarrel immediately, that, together with the absence 
from the village of the accused pointing to flight, would, in our 
view, establish the case beyond al! reasonable doubt. The cir- 
cumstantial evidence would then be very strong indeed. It has 
been contended before us that P.W. 2 was trying to lighten the 
case against the accused at the Sessions trial and was giving 
incorrect evidence when she put this interval of one naligai be- 
tween the dispute and the stabbing and the learned Sessions Judge 
has taken that/view of her evidence. We have been asked to 
contrast that statement with the statement which was taken from 
her by the Village Magistrate, Exhibit E. After stating that 
the deceased told the accused that he should earn his living him- 
self she stated in Exhibit E that “at that time she heard the cry 
of ‘he.has stabbed,’ that she at once lighted the lamp frém in- 
side the house and came out with it.” That statement ob- 
viously means that the stabbing immediately sfollowed the quar- 
rel and, if we are entitled to treat that statement in the first in- 


Inve 
Sankaralinga 
Tevan. 





Peasley, C. J. 


inre 
Sankaralinga 
'Tevan. 





Beasley, C. J. 


400 THE MADRAS LAW JOURNAL REPORTS, [vor 


fortnation report as evidence upon this point of P.W- 2, then 
it is evidence of the very greatest importance.” But the ques- 
tion is, are we entitled to make use of that evidence at all as sub- 
stantive evidence? In our view, statements in the first informa- 
tion report can only be used for the purpose of contradicting or 
corroborating a witness and for no other purpose. If a witness 
in the Sessions trial makes a statement different to that attri- 
buted to the witness in the first information report, that dis- 
credits the evidence of the witness to that extent in the Sessions 


- Court but does not make the statement in the first information 


report the evidence upon that matter in the cise. We have been 


referred to three case$ upon this point. The first is Autor Sigh 


v. Emperor On a difference of opinion between two Judges 
on this precise point, it was decided that the first information, 
although a document of great importance which is in practice 
always and very rightly produced and proved in criminal trials, 
is not a piece of substantive evidence and it can be used only as 


-a previous statement admissible to corroborate or contradict the 


author of it. In Emperor v. Chittar Singh’ it was held that a re- 
port of the commission of an offence made at a thana or even 
the deposition of a witness previously made would be admissi- 
ble for the purpose of corroborating a witness or of throwing 
doubt on his statement in Court but would be inadmissible for 
the purpose of proving that the facts stated in it are correct. In’ 
Asimaddy v. Emperor? it was observed that first informations 
do not prove themselves but have to be tendered under one or 
other of the provisions of thie Evidence Act. The usual course 
is for the prosecution to call the informant and the first infor- 


< mation is to be tendered as corroboration under section 157 of 


the Evidence Act. In this view, with) which we agree, there is 
no evideyce that the stabbing took place immediately after the 
quarrel ended. On the contrary the only evidence is that it 
took place either one waligai afterwards as P.W. 2 says or 
three naligais afterwards as P.W. 3 says. With regard to the 
evidence of the latter, we think that his statement that he heard 
a cry of “My son has stabbed” is not to be accepted as in his 
previous statement he stated the cry to be “I have been stabbed.” ? 


The defence set up by the accused, of course, is not a very 
satisfactory qne because he has. pleaded that. he was at a place 
some 40 miles away collecting outstandings, having been sent 
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there by his father. He summoned five witnesses àt the Sessions 
trial but his plelder did not examine any of them. Previously 
these witnesses were summoned to support his defence of alibi 
but they did not go into the witness-box to do so. He, there- 
fore, set up an alibi which has not been supported by any 
evidence. 


This is a case of very grave suspicion but it still leaves a 
loophole and that,is the loophole provided by the interval of 
time between the end of the quarrel and the stabbing. It is 
during that time that some one else might have murdered the 
deceased. In cases*based only on circumstantial evidence, the 


circumstantial evidence should be so strong as to point very ° 


clearly to the guilt of the accused. 
The appeal is allowed and the conviction and sentence are 
set aside and the accused is ordered to de set at liberty. 


NS: Appeal allowed. 





PRIVY COUNCIL. 


[On appeal from the Chief Court of Oudh at Lucknow.] 


PRESENT:—Lorp SHAw, Lorp TOMLIN AND SIR LANCELOT 
SANDERSON. 


Lal Narsingh Partab Bahadur Singh .. Appellant* 
Ü: 
Mohammad Yaqub Khan and others .. Respondents. 


Mortgaye—Nature of—Auomalous mortgaye—Combination of simple 
and usufruciuary mortgage—lesi—Moriguge: of lalter kind—Default of 
morigagors to deliver possession to mortgagee—Remedy of latter in case 
of—kKight to sue for mortgage money and to decree for sale for realisa- 
tion of same—Transfer of Property Act, Ss. 67, 68, 98. 
~ On 8th April, 1923, a mortgage was executed to secure an advance of 
Ks. 30,000 carrying interest at the rate of 5 annas and 1 pie pere centi. per 
month, 


By clause 2 of the mortgage it was stated that an 8 annas share in 
certain villages had been hypothecated in lieu of the principal mortgage 
money and interest and in order to pay the annual interest on the mort- 
gage money possession over the hypothecated property had been delivered 
to the mortgagee, who, after paying the revenue, should appropriate the 
surplus profits to the extent of the annual interest. By clafise 3 the mort- 
gage money was promised to be repaid within 35 years and at the stipulated 
time when in Khali fast in the month of Jeth or at any other time the 
mortgagors should pay money to the mortgagee the mortgaged property 
should become redeemed. æ 


. = . . . 
The fourth clause of the mortgage contained a further provision, that 
the mortgagors should remain entitled to eject tenants to enhance rent, 
to cultivate land and to issue leases and after enhancement and 
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payment ,of interest if there be left any surplus or if the mortga- 
gors pay any year or each year any amount of moneb then that money 
should be deemed to have been paid towards the principal and interest on 
the money paid should be deéducted-and that the mortgagee like the mort- 
gagors, should possess all the remaining powers during the period ọf his 
possession. j 

By clause 5 it was provided that if the mortgagors fail to pay the mort-.. 
gage-money and fail to redeem the mortgage at the appointed time then 
the mortgagee should have power to realise the money due to him by 
sale of the mortgaged property and that if the mortgaged property should be 
found to be insufficient to-satisfy the full demand ther? the mortgagee should 
be entitled to recover the Lalance from the other properties of the morl- 
gagors, and by clause 7 it was provided that if on the claim of any person 
any part or whole of the mortgaged property wereeto go out of the mort- 


_ gagee’s possession or ify there were to arise any disturbance in the mort- - 


gagee’s possession then the liability therefor should rest with the mortga- 
gors. l 

-Held, reversing the Court below, that upon its true construction the 
mortgage was a combination of a simple mortgage and an usufructuary 
mortgage, and not an anomaléus mortgage to which the provisions of S. 98 
of the Transfer of Property Act applied. i 

The only clause in the mortgage which presents any difficulty is clause 4, 


‘but..that clause appears at most only to enable the mortgagors to act as 


manager without in any way detracting from the effect of cłause 2, which 
entitled the mortgagee to possession. a 

Held further that, the mortgagors having failed to discharge their 
obligation of making over possession to the mortgagee and having thereby 
deprived the mortgagee of part of his security, under S. 68 of the Transfer 
of Property Act the money became payable and the mortgagee was entitled 
to. a money decree for the same and under S. 67 a decree for sale could 
be made. 


Appeal No..112 of 1927 from the decree, of the Chief Court 
of Oudh varying a decree of the Subordinate Judge, Rae Bareli. 


A, M. Dunne and S. Hyam for appellant. 


15th March, 1929. Their Lordships’ judgment was deli- 
vered by 


Lord ToMLin.—This is an appeal by the plaintiff in the suit 
from a decree, dated the 26th October, 1926, of the Chief Court 
of Oudh which varied a decree, dated the 13th August, 1925, of 
the Court of the Subordinate Judge at Rae Bareli. 


On the 8th April, 1923, a mortgage, which was duly regis- 
tered, was executed by the first two defendants in favour of 
the third defendant to secure an advance of Rs. 30,000 carrying 
interest at the rate of 5 annas and 1 pie per cent. per month. 

‘By clause 2 of this mortgage it was stated that an 8 annas 
share’ in certain villages had been hypothecated in lieu of the 
principal mortgage money and interest and in order to pay the 
annual interest onsthe mortgage money possession over the hypo- 
thecated property had been delivered to the mortgagee, who, 
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after paying the revenue, should appropriate the surplus profits 
to the extent of the annual interest. 

By clause 3 the mortgage money was promised to be repaid 
within 35 years and at the stipulated time when in Khali fast in 
the month of Jeth or at any other time the mortgagors should 
pay money to the mortgagee the mortgaged property should 
become redeemed. | 

The fourth clause of the m&rtgage contained a further pro- 
vision that the mortgagors should remain entitled to eject 
tenants to enhance rent, to cultivate land and to issue leases and 
after enhancement and payment of interest if there be left any 
surplus or if the mortgagors pay any year or each year any 
amount of money then that money should be deemed to have 
been paid towards the principal and interest on the money paid 
should be deducted and that the mortgagee like the mortgagors, 
should possess all the remaining powers during the period of his 
possession. o 

By clause 5 it was provided that if the mortgagors fail to 
pay the mortgage-money and fail to redeem the mortgage at the 
appointed time then the mortgagee should have power to realise 
the money due to him by sale of the mortgaged property and that 
if the mortgaged property should be found to be insufficient to 
satisfy the full demand then the mortgagee should be entitled to 
recover the balance from the other properties of the mortgagors, 
and by clause 7 it was provided that if on the claim of any per- 
son any part or whole of the mortgaged property were to go out 
of the mortgagee’s possession or if there were to arise any dis- 
turbance in the mortgagee’s possession then the liability there- 
for should rest with the mortgagors. 

The money was duly advanced, but the two first defendants 
failed to deliver possession of the mortgaged propesty to the 
3rd defendant. By a deed of transfer, dated the 17th April, 
1924, and registered on the 22nd April, 1924, the 3rd defendant 
transferred the mortgage and her rights thereunder to the 
plaintiff. | 
On the 14th May, 1924, the plaintiff filed,a petition of 
plaint against the three defendants in the Court of the Subordi- 
nate Judge at Rae Bareli, claiming a decree for recovery of 
Rs. 30,000 and: Rs. 1,250-15-6 for interest by sale of the mort- 
gaged property and if for any reason a decree for sale could 
not be passed then a simple money decree for Rs. 31,250-15-6. 
= The first two defendants filed their wyitten statement on 
the 28th August, 1924, claiming that the suit ought to be dis- 
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missed (inter alta) for the following reasons—that the mortgag- 
ed-deed was not such as might legally, if the mdttgagee did not 
get possession, entitle him to obtain a simple money. decree or 
recover his money by sale of the mortgaged property before the 
time fixed (that is the expiration of 35 years) and was not one 
to which section 68 of the Transfer of Property Act applied and 
that in view of certain facts alleged in the written statement the 
plaintiff was estopped from britging the suit. 


By his judgment, dated the 13th August, 1925, the Subordi- 
nate Judge found on all issues of fact in favour of the plaintiff 
and in particular he found that the first two defendants had 
failed to put the mortgagee in possession and had remained in 
possession themselves, and as to the issue whether the plaintiff 
was entitled to sue for a sale or a money decree he held that the 
plaintiff was entitled to 3 sale decree under section 68 of the 
Act and passed a decree giving the.two first defendants till the 
13th February, 1926, to redeem the property at the amount for 
principal interest and costs mentioned in the decree and in de- 


-fault of payment on-or before that date a sale was ordered. 


On the 17th November, 1925, the first two defendants 
appealed to the Chief Court oi Oudh at Lucknow. 


The Court allowed the appeal, setting aside the decree of 
the Court below and in lieu thereof granting a decree for pos- 
session of the mortgaged property. 


The learned Judges of the Chief Court held that the mort- 
gage in question was an anomalous mortgage and not a combi- 
nation of a simple mortgage and an usufructuary mortgage and 
therefore that section 68 of the Act was excluded and section 
98 of the Act applied under which the plaintiff was only entitled 
to'a decree for possession in accordance with the terms of the 
mortgaged deed; their view of the mortgaged deed being that 
under it the mortgage-money Was not recoverable before the 
expiry of 35 years and therefore that the mortgagee’s right to 
enter into possession and the mortgagors’ obligation to deliver 
possession must be given effect to. 

The plaisetiff obtained leave to appeal to His Majesty in 
Council and appealed accordingly On the appeal none of the 
defendants appeared. 

In order to appreciate the point to be determined it is neces- 
sary t@ refer to the relevant sections of the Transfer of Property 
Act. 

A simple morgage and an usufructuary mortgage are de- 
fined in sèction 58 ( b) and (d) of the Act, as follows:—- 


a 
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“58 (b). Where, without delivering possession of the mortgaged pro- 
perty, the mortgag@r binds himself personally to pay the mortgage-money, 
and agrees, expressly or impliedly, that, in the event of his failing to pay 
according to his contract, the mortgagee shall have a right to cause the 


mortgaged property to be sold and the proceeds of sale to be applied, so 


far as may be necessary, in payment of the mortgage-money, the transaction 
is called a simple mortgage and the mortgagee a simple mortgagee. 


‘58 (d). Where the mortgagor delivers possession of the mortgaged 
property to the mortgagee, and authorizes him to retain such possession 
until payment of the mortgage-money, and to receive the rents and profits 
accruing from the property and to appropriate them in lieu of interest, or 
in payment of the mortgage-money, or partly in lieu of interest and partly 
in payment of the mortgage-money, the transaction is called an usufruc- 
tuary mortgage and the®mortgagee an usulfructuary mortgagee.’ 


Section 67 of the Act provides as follows: 


“In the absence of a contract to the contrary, the mortgagee has at 
any time after the mortgage-money has become payable to him, and before 
a decree has been made for the redemption of the mortgaged property, or 
the mortgage-money has been paid or deposited as hereinafter provided. 
a right to obtain from the Court an order that the mortgagor shall be 
absolutely debarred of his right to redeem the property, or an order that 
the property be sold.’’ 


Section 68 of the Act is as follows:— 


“The mortgagee has a right to, sue the mortgagor for the mort- 
gage-money in the following cases only :— 

(a) where the mortgagor binds himself to repay the same; 

(b) where the mortgagee is deprived of the whole or part of his 
security by or in consequence of the wrongful act or default of the 
mortgagor; 

(c) where, the mortgagee being entitled to possession of the property, 
the mortgagor fails to deliver the same to him, or to secure the possession 
thereof to him without disturbance by the mortgagor or any other 
person.’ 


- Section 98 of the Act is headed “Anomalous mortgages’’ 
and is in the following terms:— 


‘Tn the case of a mortgage not being a simple mortgage, a mortgage 
by conditional sale, an usufructuary mortgage or an English moftgage, or 
a combination of the first and third, or the second and third, of such forms, 
the rights and-liabilities of the parties shall be determined by their con- 
tract as evidenced in the mortgage-deed, and, so far as such contract does 
not extend, by local usage.” 


The first question is whether upon its true construction the 


mortgage is one which is outside the scope of section 98 and’ 


secondly if it is outside the scope of that section to what remedy 
the plaintiff is entitled having regard to the provisions of sec- 
tions 67 and 68. . 

In their Lordships’ opinion the mortgage is a combination 
of a simple mortgage and an usufructuary mortgage. The only 
clause in the mortgage which presents any difficulty is clause 4, 
but that clause appears in their Lordships’ view at most only 
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to enable the mortgagors to act as manager without in any way 
detracting from the effect of clause 2, which ebtitled the mort- 
gagee to possession. On this view. of the construction of the 
mortgage deed section 98 of the Act has no application to the 
case. i 


It is plain according to the findings of the Subordinate 
Judge that the first two defendants have failed to discharge their 
obligation of making over possession to the mortgagee and have 
thereby deprived the mortgagee of part of his security and in 
these circumstances their Lordships are of opinion that under 
section 68 the money has become payablesand the plaintiff is 
entitled to a money “decree for -the same, but if the money has 
become payable under section 68 their Lordships are further of 
opinion that under section 67 a decree for sale can be made. 
It would indeed be a staçtling result of the legislation if in such 
a case as' this where a default has been made by the mortgagors 
of a kind which materially affects the mortgagee’s security there 
existed no remedy for the immediate enforcement of the 
mortgage. ; 

In the result, therefore, their Lordships are of opinion that 
the appeal should be allowed with costs and the order of the Sub- 
ordinate Judge restored with the date for redemption extended 
for 6 calendar months from the date of His Majesty’s Order 
thereon and their Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for appellant: Barrow, Rogers & Nevill. 

Solicitor for respondent: H. S. L. Polak. 


 K.J.R. m Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


& A 
PRESENT; —MR. JUSTICE VENKATASUBBA Rao AND MR. 
Justice MADHAVAN NAR. 


Vappu Rowther .. Petitioner” 
(Deft.-Counter-petitioner) 

We. 22 
Sivakataksham Pillai .. Respondent 
“3 (Plainitff-Petittoner ). 
Limitation Act (IX of 1908), Art. 182 (5)—Slep-in-aid of execution— 


Application byedecree-holder for leave to bid and lo set off the purchase 
money against the decree amount—A pplication for mere leave to bid. 


' An application by the decree-holder for leave to bid at the execution 
sale and to set off the purchase money against the decrece amount is one 








- ¥C:R.P. No. 876 of 1928. : 19th July, 1929. 
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to take a step-in-aid of execution within the meaning of Article 182 (5) 
of the Limitation ct. 

Nabadip Chandra Maiti v. Bepin Chandra Pat, (1908) 12 C.W.N. 621 
followed. 


Per Venkatasubba Rao, J. (obiter)—An application by the decree- 
holder for leave to bid at the execution sale would be one to take a step- 
in-aid of execution within the meaning of Article 182 (5) of the Limi- 
tation Act. 


Dalel Singh v. Umrao Singh, (1900) I.L.R. 22 All. 399 relied on. 


Petition under section 115 of Act V of 1908 praying the 
High Court to revise the order of the District Court of East 
Tanjore at Negapafam in A.S. No. 278 of 1926 preferred 
against the order of the Court of the Distrfct Munsif of Maya- 
varam in E.P. No. 387 of 1926 in S.C. No. 1907 of 1914, Sub- 
Court, Mayavaram. 


V. K. John and S. Panchapakesa Sastri for petitioner. 
The Court delivered the following 


Jupements. Venkatasubba Rao, J.—The point to decide 
is, is the execution application in time? That would depend 
upon whether the previous application was for taking some step 
in aid of execution. The present application was within three 
years of the previous one and we are, therefore, to determine 
whether the latter was an application to take some step within 
the meaning of Article 182 of the Limitation Act. 


The Lower Gourts have held in favour of the decree-holder. 
‘He is not here represented, but Dr. V. K. John who appears 
for the judgment-debtor has drawn our attention to numerous 
authorities on the point. I may mention that it was in a pend- 
ing execution petition that the previous application was made. 
That application was for leave to bid and to set off the price 
against the decree amount. The question is, does such an ap- 
plication fall within the Art. 182 (5) of the Limitation Act? 


On this point there is no decided case of the Madras High 
Court. The test in such cases has been laid down in Kuppu- 
swami Chettiar v. Rajagopala Aiyar’ and it has béen approved 
in the subsequent decisions Krishna Pattar v. Seetharama Pat- 
tar? and Hamidudin Sahib v. Ghouse Sahib. The Article says 
that the application must be to the proper Court to take some 
step in aid of execution. First, is the step in furtherance of 
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execution? In other words, ioe it advance execution? Secondly, 
is the Court asked to take that step? In apblying this test, 
there has been great difficulty and divergence of opinion. Let 
us examine if an application for mere leave to bid is a step 
within the meaning of the Article. Our attention has not been 
drawn to any Madras case on the point: but it has been held by 
the Allahabad and Bombay High Courts that an application. of 
that kind is such a step. See ee v. Sikree Mal," Dalel Singh 
v. Umrao Singh’ and Vinayakrao Gopal Deshmukh v. Vina- 
yak Krishna.® In the second of these cases, the learned Judges 


observe thus: y 

“The fact that a décree-holder is prepared to bid for property and is 
anxious to purchase . . . . brings the decree within nearer distance 
of complete execution and satisfaction . . . .’. . . There are 


indeed three steps. There is the step of the application which 
the decree-holder makes; éhere is the step taken by the Court of 
granting permission, and there is the further step which the decree-holder 
again takes of availing himself of such permission by bidding at the sale.” 


This view is also shared by some Judges of the Calcutta 
High Court. In Troylokya Nath Bose v. Jyoti Prokash Nandi," 
Banerjee, J., thus states his reason for that view: 


“TAn application to the Court by the decree-holder to give him leave 
to bid is to my mind an application to the Court to take some step, that 
is, to do something which would aid execution, that 1s, make it effective 
by securing a higher price for the property to be sold.’’ 


In Hira Lal Bose v. Dwija Charan Base? Mookerjee, J., 
while also being of the opinion that such an application may be 


a step in aid, observes that the rule is not an inflexible one and 
it may depend upon circumstances whether an application for 


‘leave to bid is or is not a step within the meaning of the Article. 


While I am disposed to agree with the decision in Dalel Singh v. 
Umrao Singh,” the point does not now really arise in that form. 
In the present case, the application for leave to bid is coupled 
with that for leave to set off. Such an application, it has been 
held in Nabadip Chandra Mati v. Bepin Chandra Pal? fulfils 
the requirements of the Article. This is the only decided case 
on the precigg point involved in this petition and I see no reason 
to dissent from it. Dr. John contends that the Court in such 
cases is merely invited to make an order and not to take some 
step. In one sense, this is perfectly true. The learned Coun- 
sel contend that the step which the Court is asked to take 


4, (1890) LL.R. 13 A. 211. 5, (1900) LL.R. 22 A, 399, 
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8, (1905) 10 C.W.N. 209. 9, (1908) 12 C:W.N. 621, 
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must be something like attaching or selling property. I am not 
preparel to plé&e this restricted view upon the words. In 
Desireddy Yellamandar v. Sikakolli Chinna Pitchayya’ Oldfield 
and Napier, JJ., have held that a wide construction must be 
placed on the words “step in aid of execution” in Article 182. 
Indeed, to accept Dr. John's contention would be against the 
ratio decidendi adopted in several cases including those of our 
own High Court. | The Civil Revision Petition fails and is 
dismissed. 


Before closing, 1 may remark that the decided cases on 
the subject reveal an extreme conflict of yiew while they fail 
to: disclose even a principle of general or uniform application. 
The wording is so uncertain that it leads to the spending of 
efforts in ee and fruitless disctission and a good deal of time 
_ of. the Court is thus wasted. Such a*large body of case-law 
has now grown up on the point, that the Legislature may well, 
with the, aa of the decided cases, catalogue the Kan ANA 
which, in its opinion, ought to serve as steps in aid of execu- 
tion. This is a suggestion I venture to make with a view to 
make the law more certain, for ‘certainty especially in the law 
relating to execution is essential. 


Madhavan Nair, J—I do not desire in this case to ex- 
press any opinion on the question whether an application for 
leave to bid at an auction will be a step in aid of execution with- 
in the meaning of Article 182 (5) of the Limitation Act. It 
“ may be possible to argue on the strength of the decisions of this 
Court and according to the principles mentioned in Kuppuswami 
Chettiar v. Rajagopala Atyar? and in Krishna Pattar v. Seetha- 
rama Pattar? and Hamdudin Sahib v. Ghouse Sahib? that such 
an application is not an application asking the Court te take a 
definite step in furtherance of execution. In this case, what- 
ever view we may hold about the nature of such an application, 
it is clear that the execution application contained a request that 
the decree-holder should be permitted to set off the purchase 
money against the decree amount. This, in my @pinion, is a 
request to the Court to take a step effectively furthering the exe- 
cution of the decree. The precise point has not been de- 
cided in this Court, but it has been decided in Nabadip Chandra 
Maiti v. Bepin Chandra Pal’ that such an application is aestep 


—_—_—— re ee ma ara —— — —— s 


1. (1921) I.L.R. 45 M. 466: 42 M.L.J., 303. 
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in aid of execution. I am prepared to follow this decision. I 
would therefore agree with the opinion of tlt Lower Courts 
that the application in question is a step in aid of execution and 


dismiss this. Civil Revision Petition. 


N.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT; —MR, Justice VENKATASUBBA ne AND MR.. 
JUSTICE MADHAVAN NAIR. : ° 


Narayanaswami Mutiali and ethers ; A pre mre 
e (Defts. 1 and 2 and 5 to E 

P U es, 

The President of the Board of Commissioners for 
the Hindu Religious Endowments, Madras and 

another .. Respondents 

| : and Party Respondent (Plff. and 4th defendant). 

Civil Baja Code (V of. 1908), Order 23, Rule 3—Suit relat- 
lity to a public trust—Compromise sacrificing the wierests of the trust— 
If lawful—Court, if bound to record such a camproitse. ; 

A compromise in a suit relating to a public trust cannot be said to be 
“lawful”? within the meaning of Order 23, Rule 3 of the Civil Proce- 
dure Code, if it sacrifices the interests of the trust, and, consequently, the 
Court should not record a compromise which is detrimental to the trust. 


Appeal against the order of the District Court of South 


‘Arcot, dated the 12th February, 1929 and made in I.A. No. 70 


of- 1929-in Q.S. No. 16 of 1928. 
M. Patanjali Sastri for appellants. 
P. Venkaiaramana Row for respondents. 
Tht judgment of the Court was delivered by 


. Venkaiasubba Rao, J—This suit has been brought 
by the Board. of. Comtnissioners for the modification of 
a scheme under the Madras Religious Endowments Act. The 
plaintiff compromised the suit with certain of the defendants 
and asked the Court to recognise the compromise and pass a 
decree accordingly. The learned District Judge refused to com- 
ply with the request on the „ground that the compromise was not 
in the intereæts.of the temple in question. ‘The reasons for the 
step ‘taken: by the learned Judge are to be gathered from two 
orders made by him on the same date. 


we ee ee 


*C.M.A. No. 108 of 1929, 6th. November, 1929. 


m + 
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-This appeal is filed by defendants 1, 2, 5, 6 and 7. The 
presérit attitude Sf the Board is diftesent from what it was in 
the Lower Court. It now says that the compromise was enter- 
ed into under a certain misapprehension and ought not there- 
fore to be recognised. In the plaint, serious charges were made 
against defendants 1 and 2 who were alleged to have misappro- 
priated sums amounting to about Rs. 60 to 70 thousands. 
There is one very definite allegation with which we are directly 
concerned. It is asserted that the 1st defendant sold his own 
property worth about Rs. 2,500 to the trust for about Rs. 10,000 
and received the purehase money from the funds of the temple. 
It 1s similarly asserted that the 2nd defendant selling his own 
property worth about Rs. 3,000 to the institution for Rs. 12,000, 
received that sum. In the last mentioned case, it is also alleged 
that the property is subject to a usufryctuary mortgage which 
was never disclosed. 


That the trustees sold their own properties to the trust is 
not denied. Nor is it disputed that there is a mortgage out- 
standing in respect of the property sold by the 2nd defendant. 
In the circumstances, the learned*District Judge observes thus: 

“Unless the defendants 1 and 2 are prepared to take back thcir lands 


and pay to the plaint temple Rs. 10,000 and Rs. 12,000 respectively, I find it 
impossible to give leave to the plaintiff to enter into any compromise. ”? 


- This brings us to the question, what are the terms of the 
compromise? It is unnecessary to state them in detail, but their 
effect may be shortly stated. The two sales mentioned ahove 
are. adopted. The charges against defendants 1 and 2 
wholly ' withdrawn. The scheme under the compromise- pro- 
vides for the appointment of new trustees, defendants 6 and 7 


(alleged-to be'the partisans of defendants 1 and 2 heing among: 


the first trustees to be so appointed. 


One Venkatachala, before the compromise was Ta 
effected, presented to the Court an application asking that he 
should be made a party plaintiff. He alleged that the Board 
was intending to compromise the suit on terms not favourable 
to the trust, that he was himself interested in the tefnple, that it 
was titer alia at his instance that the suit was filed and that, 


therefore, it was just that he should be added as a party. In. 


spite of this warning, the Board entered into the ¢ompromise. 
It now recognises that it was not prudent on its part to have 
entered and the District Judge says that it was due to an error 
of judgment that it compromised the suit. Asea matter of fact, 
when the Judge refused to recognise the compromise, defend- 
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Narayana: ants 1 and 2 by their pleader offered, if sufficient time was grant- 


Mudali ed, to bring into Court, the entire sum of Rs. 24000. Incident- 
The President lly we may mention that it was by suppressing this fact, they 
of the Board obtained an interim order from a learned Judge of this Court 
O omen t, _ staying the trial of the suit. The temple gets no advantage from 

the Hindu the compromise, on the contrary, the defaulting trustees obtain 


Religi 
TE every possible benefit. We-mgy also remark that some of the 





Madras. defendants were not parties to the compromise. The 4th de- 
Venkatasubba fendant is opposed to it. We do not wish to prejudge the case, 
Rao, J. but it is obvious that the right of none of the defendants to re- 


present the temple is admitted. How, then, can the objection 
of the 4th defendant be ignored if it is well founded? 


Mr. Patanjali Sastri for the appellants contends that if 1s 
incumbent upon a Court, under Order 23, Rule 3, to-pass a de- - 
cree in terms of the compromise, unless it comes to the conclu- 
sion that it is not a lawful agreement. He in effect argues that 
in suits relating to public institutions (for example, in what are 
known as suits by relators) the powers of a Court in- this 
respect are exactly those as in suits between private individuals. 
With this proposition we are unable to agree. When a compro- 
mise in a suit like the present is submitted to a Court, it not 
only has the power, but is under a duty, to scrutinise its terms 
with a view to make sure, that the interests of the public trust 
are properly safeguarded. In the case of private individuals, 
the only question the Court asks itself is, has there been-in fact 
a compromise and, if so, is the adjustment a lawful one? Even 
if it sees reason to think that one of the parties was foolish in 
agreeing to certain terms, it has no option but to recognise and 
give effect to the compromise voluntarily made. But does this 
rule apply to the case of public or charitable trusts? The Court 
cannot shirk its duty by simply saying that the agreement is law- 
ful in the narrow sense of the term. Cases of collusion between 
the relators filing the suit and the defaulting trustees are not 
infrequent. Then, owing to gross negligence, the interests of 
the trust may be sacrificed. We are somewhat surprised that 
Mr. Patanjali. Sastri has contended with persistence that in such 
cases the Court is powerless. There is nothing to prevent cases 

s of this kind from being compromised like other cases; but it 
seems to useplain, that the Court has plenary power to subject 
the terms to scrutiny and reject the compromise for valid rea- 
sons. We would go further and say that if any party opposes 
a compromise frem sordid motives or on improper grounds, the 
Court, even then, has a right to take suitable action. These, in 


> 
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our opinion, are the principles that should guide the Courts. But 
we may rest ofr judgment on narrower grounds. In the case 
of a public trust, no compromise can be said to be lawful which 
sacrifices its interests; on the ground, therefore, that a com- 
promise entered into without due regard to the trust, 15, under 
Order 23, Rule 3, an unlawful agreement, our conclusion may be 
supported. It matters little how the question is viewed; the 
same result follows. i 

This seems to rest on principle and reason. Apart from 
that, the cases on the point clearly show that Mr. Patanjali 
Sastri’s contention®is entirely untenable. 

In Sundarambal Ammal v. YVogavata Gurukkal’ the suit 
was in respect of a half share in the archaka miras in a Saivite 
temple. The parties entered into a compromise by which one 
of them alienated a portion of his riglat to the office for a pecu- 
niary benefit. The learned Judges refused to pass a decree in 
accordance with the compromise. Mr. Justice Sadasiva Atyar 
points out that the primary right is that of the deity to have 
certain services performed and the right of the office-holder to 
receive emoluments is but subsidiary. The observations made 
‘by him seem to be very pertinent to this case. 

‘The Court itself has certain duties in connection with a case in 
which’ a judgment in rem has to be pronounced, or in a case which in- 
volves the right of the public or the right to a religious and charitable office, 
or the right of a minor or other incapacitated person.’’ 

It is noteworthy that the learned Judge treats for this purpose 
a public trust as on the same footing as a minor or other in- 
capacitated person. In Gyanattanda Asram v. Kristo Chandra 
Mukherji? a compromise was refused to be recognised which 
affected prejudicially the interests of a Hindu temple. The 
judgment of Maclean, C. J ., furnishes a conclusive answer to the 
contention urged in this case for the appellant. Tlfe learned 
Chief Justice points out that section 355 of the Code (corre- 
sponding to Order 23, rule 3) does not apply to the case of a 
religious endowment at all; he then adds, that even if it does, 
an agreement made in disregard of its interests is an unlawful 
one within the section. In Abdul Karim Abu Ahmed Khan v. 
Abdus Sobhan Choudry? the principle enunciated in this case 
was referred to as being in accordance with common sense. 

In Muthukrishna Natcken v. Ramachandra Naicken * it is 
assumed, without discussion, that the Court can reject a com- 
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promise detrimental to a trust. (See page 492.) In the well- 
known Kamudi case, Satkaralinga Nadan v. Rabeswara Dorai,’ 
the Judicial Committee acted on the same principle. Admitting 
Nadars and Shanars into a Hindu temple. is, of course, not 
strictly illegal; the rejection of the compromise recognising such 
a right could be only on the ground that the trustee betrayed his 
trust and was not acting in its interests. 


The point is clear beyond doubt and the Courts ought not 
to give countenance to the doctrine so strenuously contended for 
in this case, that their duty consists in merely registering a com- 
promise, however detrimental it may be to & public trust. 


It only remains to add that there is no substance in the argu- 
ment that the. Lower Court’s finding is not borne out by evi- 
dence. It is idle to contend that a Court cannot act upon affi- 
davits in a case of this kind and that it is bound to call on the 
parties to adduce oral evidence. The order of the Lower Court 
ig confirmed and the appeal is dismissed with costs. _ 


N.S.. Appeal dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. HORACE Owen Compton Brastey, Chief 
Justice AND MR. JUSTICE KRISHNAN PANDALAI. 


V. Seeniah Naidu .. Petitioner 
(Complainant) 

DE 
Abdul Wahab Sahib .. Respondent 
(Accused). 


Criminad Procedure Code (V of 1898), Ss. 250, 407 and 428—Order direct- 
ing compensation to be paid to the accused by the com plainant—A p peal— 
Power of Appellate Court to take additional evidence—Séction 537—Osmission 
to record reasons for taking additional ewidence—Absence of failure of 
justice—Proceedings, if invalidated. , 


An appeal from an order under section 250 of the Criminal Procedure 
Code directing the complainant to pay compensation to the accused is by 
virtue of bóth sections 250 and 407 and, consequently, the Appellate Court 
hearing such an appeal has power to take additional evidence under section 
428: 


Sami Vannia Nainar v. Penasami Naidu, (1927) I.L.R. 51 Mad. 603: 
55 M.LeJ. 218 distinguished. 


pe aa, 
— 





*Cr. R.C. No. 156 of 1929. 25th October, 1929. 
(Cr. R.P. No. 13% of 1929). | 
p. (1908) L.R. 35 LA. 176: L.R. 31 M. 236: 18 M.L.J. 387 CPC): 
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The mere omission by an Appellate Court to record reasons for 
taking additional gvidence in appeal does not invalidate the proceedings in 
that Court, unless such omission has occasioned a failure of justice. 

Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
judgment, dated 13th August, 1928, of the Court of the Sub- 
divisional First Class Magistrate of Chittoor in Criminal Appeal 
No. 18 of 1928, preferred against the judgment of the Court of 
the Diakoni Sub-Magistrate of Chittoor in C.C. No. 55 of 
1928. 


K. S. Jayaranig Aiyar and S. Nagaraja Aiyar for petitioner. 


K. Venkatoraghavachari for The Public Prosecutor on be 
half of the Crown. i 


The Court made the following 


ORDER. Krishnan Pandalat, J. = ian isa petition to revise 
the order of the Sub-divisional Magistrate of Chittoor dismiss- 
ing the appeal to him from an order of the Stationary Sub-Magis- 
trate of Chittoor whereby the petitioner who was the complai- 
nant in a case of assault before that Magistrate was ordered to 

say under section 250 of the Criminal Procedure Code Rs. 100 
by way of compensation to the accused as, in his opinion, the 
complaint was false and vexatious. 


Two points are taken in this petition, viz., (1) that the 
Appellate Magistrate acted without jurisdiction in taking further 
evidence purporting to act under section 428 of the Criminal 
Procedure Code, because, according to the appellant’s advocate, 
the appeal was not one under Chapter XX XI of the Criminal 
Procedure Code to which alone section 428 applies, and (2) that 
the Appellate Magistrate acted illegally in omitting to record 
reasons for taking further evidence as he was required to do 
under section 428. 


As to the first objection reliance is placed upon the decision 
of Mr. Justice Devadoss in Sami Vannia Nainar v. Penasami 
Naidu? in which that learned Judge held, that in an appeal under 
section 476 (b), Criminal Procedure Code, the Appellate Court 


has no jurisdiction to take additional evidence whether the party ; 


objected to the reception of such evidence or not. I do not think 
that that decision is applicable to this case. The ground of that 


decision was that an appeal under section 476 (b) of the Crimi- 


nal Racal Code was not one under Chapter XXXI of that 


ee an ey EE ee 
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Code. That decision was itself based upon an earlier decision 
in Krishna Reddi v. Emperor? to the same effet. The reason 
of that decision is seen from the terms of section 476 (b) itself 
which says that any person on whose application a Court has 
refused to make complaint under section 476 or against whom 
such a complaint has been made may appeal to the Court to 
which such Court is subordinate. Upon the terms of that sec- 
tion it is clear that not only the right of appeal but the forum 
to which the appeal should be preferred are ‘clearly prescribed. 
That section is, in other words, self-sufficient and any appeal 
under that section is not one under Chapter, XXXI. In this 
case, however, that is not so. Section 250 (3) says that com- 
plainant or informant who has been ordered by a Magistrate of 
the second or third class to pay compensation or has been so 
ordered by any other Magistrate to pay compensation exceeding 
hity rupees may appeal from that order as if such complainant 
or informant had been convicted on a trial held by such Magis- 
trate. Now it is contended, on those words, that the appeal is 
under that section on the analogy of the decision above referred 
to. But the analogy is not complete because all that section 
250 (3) says is that a complainant against whom an order for 
compensation is made is, so far as the right to appeal is con- 
cerned, put on the same footing as if he had been convicted and 
sentenced to pay a fine, by that Magistrate. To find out to 
what Court the appeal is to be filed, we have to resort to the 
general chapter on appeals and that is Chapter XXXI and the 
section applicable to. this case is section 407. It follows, there- 
fore, that it is incomplete to say that an appeal from an order 


“under section 250 is an appeal under that section; for, to make 


the statement complete it must be said that the appeal is by 
virtue of sections 250 and 407. I am, therefore, of the opinion 
that this particular appeal was none the less under Chapter 
XXXI of the Criminal Procedure Code because the right of ap- 
peal was generally conferred by an earlier section not within 
that chapter. If the appeal was in the terms: of section 428 
“under this chapter,” all the powers conferred by. that section 
were immediately attracted to this appeal and the Sub-divisional 
Magistrate had ample power to take additional evidence. That 
disposes of the first contention. 


‘Fhe second ob jection is also not supportable. It is no doubt 
the case that the Sub-divisional Magistrate omitted to record 
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reasons as he ought to have done when he thought it necessary to 
take further evfdence but that by no means invalidate his pro- 
ceedings because, by section 537 of the Criminal Procedure Code, 
an omission of that character will invalidate the proceedings 
cnly if the omission has occasioned a failure of justice. There 
is nothing to show that any failure of justice was caused in this 
case by the omission to record, reasons by the Sub-divisional 
Magistrate. i 


Both the objections in this petition, therefore, fail and the 
petition must be dismissed. 


The Chief Justice —I agree. j 


N.S. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE CURGENVEN. 


Karri Adeyya and others Appellanis* 


(Defendants 2 to 6) 


U. 
Tammalampudi Govindu and others .. Respondents 
(Plaintiffs 1 to 3 and Defendants 1, 7 and 8). 


Limitation Act (IX of 1908), sirt. 125—Mortgage by Hindu widow’s 
mother—Later mortgage by the widow herself after her attaining majority, 
in renewal of it—Suit by reversioners for declaration that the alienation 
is mvalid after ihe widow’s life-time—Suit filed more than twelve years 
after the first mortgage but within twelve years of the later mortgage— 
Lf barred—Hindu Law—M inor—Alienation by de facto guardian—Void or 
voidable. 


An alienation by a de facto guardian of a Hindu minor which is un- 
supported by necessity is not void ab initio Lut only voidable. 

Thayammal v. Kuppanna Koundan, (1914) 1.L.R. 38 Mađ. 1125: 27 
M.L.J. 285 doubted. 

Seetharamanma v. Appiah, (1925) I.L.R. 49 Mad. 768: 50 M.L.J. 
689 and Tapassi Ram v. Raja Ram, (1929) 115 I.C. 417 referred to. 

Observations to the contrary in Chinna Alagumperumal Karayalar v., 
Vinayagathammal, (1928) 29 L.W. 6 not approved. 


Where a mortgage had been executed over the properties of a Hindu 
widow during her minority by her mother who was her de facto guardian 
in 1906, and, subsequently, the widow herself, after she came of age, exe- 
cuted a mortgage over the same properties in renewal of the prior mort- 
gage in 1913, and the reversioners brought a suit in 1921, for declaration 
that the widow’s alienation is not binding on them after her lifetime, 


Held, that the mortgage of the year 1906 executed by the widow’s 
mother was only voidable and not void, and the plajntifis must seek their 
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declaration with regard to it just as though it had been executed by the 
widow herself and that, as the suit was brought mor@ than twelve years 
after 1906, it was bar red under Article 125 of the Limitation Act. 
Second Appeal against the decree of the Court of the Sub- 
" ordinate Judge of Narsapur in Appeal Suit No. 137 of 1924 
preferred against the decree of the Court of the Principal Dis-- 
trict Munsif of Tanuku in O.S. No. 84 of 1923 (O.S. No. 766 


_ of 1921 on the file of the Prificipal District Munsif’s Court of 


Narsapur ). 
-K. Kameswara Rao for appellants. 
V. Govindarajachari for respondents. * 
The Court delivered the following 


JUDGMENT. —The question primarily arising in this second 
appeal is one of limitation. : The reversioners sue for a decla- 
-ration that the widow’s alienation is not binding on them after 
her life-time. There were two mortgages of the same property. 
The “first was effected during the widow’s minority by her 
mother,, admittedly a guardian de facto, by Exhibit II in 1906. 
The. second. (Exhibit I) in renewal, was by the widow herself, 
after she came of age, in 1913. I think that if Exhibit II is 
only voidable,. and not-void, the plaintiffs must seek their de- 


-claration with regard to it, wast as though it had been executed ~ 


by the widow herself, and that it is not enough to obtain a de- 


claration only with regard to the later mortgage. Their learned 


Advocate has endeavoured to reason that, even if so, time will 
not run against his clients until either the widow ratifies or the 
time allowed her to avoid her guardian’s act has expired, but 
neither on principle nor upon any authority shown to me do I 
feel disposed to accept this view. If Exhibit II evidences a valid 
transfer until avoided, the reversioners had a cause of action, 
irrespective of what the widow might do, as soon as it came 
into existence. 


‘ 


The case mainly relied on as authority for dies view that 
an alienation by a de facto guardian, and unsupported by ne- 
cessity, is void, is Thayammal v. Kuppatina Koundan* After 
holding that a paternal aunt is not a natural guardian, Sada- 
siva Aiyar, J., observes that, therefore, her alienation need not 
be set aside, and that Article 44 of the Limitation Act does not 
apply I infer that he would regard such an alienation as void, 
but the view is unsupported either by discussion or by reference 
to case-law. The observation with regard ‘to Article 44 is 
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derived from the Privy Council judgment in Mata Din v. Ahmad 
Alt, but that cate was decided upon Muhammadan Law, which 
unlike Hindu Law does not recognise a de facto guardian. It 
appears doubtful, therefore, whether it is good authority for the 
proposition, and in any case it does not follow that because 
Article 44 may be inapplicable, the transaction would be void. 
Its applicability depends in the first place upon the construction 
to be placed upon the word ‘guardian’ in it. The cases relating 
to Muhammadans have received some notice in Seetharamamma 
v. Appiah’ where it was held that an alienation by the de facto 
guardian of a Hindu minor was valid if for necessity, and 
` if not for necessity was voidable only, 60 that it could be 
ratihed by the minor on attaining majority. It has been said 
that this was not really the question before the Bench, but that 
is not so, because both the learned Judges hold that apart from 
necessity there was ratification by the minor on attaining age in 
the case of one of the sales. The case is, therefore, clear autho- 
rity for the propositions It was followed by Odgers, J., in 
Erulandi Thevan v. Subramanta Atyar* In Chinna Alagum- 
perumal Karayalar v. Vitayagathammal’ it was found that the 
alienation was effected by a person who was not even a de facto 
guardian so that it was void ab initio. There is an obiter dictum 
that it is well settled that the powers of a de facto guardian are 
the same as those of a lawful guardian under the Hindu Law 
and authority is cited for the proposition: The same judgment, 
however, contains the remarks that the unauthorised or impro- 
per alienation of a minor’s property by a de facto guardian need 
not be set aside, which I cannot reconcile with the other view. 
The question in Ramasaanu v. Kasitatha,® to which P was a 
party, was rather the effeet of an alienation by a deg facto guard- 
ian which was stipported by necessity, and we held that, in such 
a case the de facto guardian was in the same position. as a 
de jure guardian. We reached this conclusion on ‘a- general 
survey of the de facto guardian’s powers, though it is true that 
the effect of an alienation unsupported by NGGE had not to 
be pronounced upon. 


It appears to me that such authority as is furnished by de- 
cisions of this Court is perceptibly in favour of the view that 
such an alienation is voidable and not -void. Two cases decided 
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by` the Judicial Commissioner, Nagpur (Husein v. Rajaram" 
and Mahadeo v. Somaji?) are against it, but they do not take 
into consideration the difference between Muhammadan and 
Hindu Law upon this subject. In a Lahore case, Tapassi Ram 
v. Raja Ram, it was held that under Hindu Law a de facto 
guardian’s alienation was not void. 


If a de facto guardian, eqyally with a de jure guardian, can 
alienate for necessity, it is not very easy to perceive why, if not 
so supported, the one should be only voidable and the other void. 
Even to alienate for necessity connotes some power to deal with 
the property, and indeed not only is such a*power recognised in 
a de facto guardian But the view seems to be that in all such deal- 
ings no distinction can be drawn between the powers of the two 


- classes of guardians. I am at least justified, I think, in laying it 


upon the party assertingethat an alienation while voidable in the 
one case is void in the other, to establish his proposition, and this 
he has not succeeded in doing to my satisfaction. I conclude 
accordingly that the plaintiffs had to attack the prior mortgage 
of 1906, and, therefore, that their suit is time-barred. 


The" Second Appeal is allowed and the plaintiffs suit dis- 
missed with costs to defendants 2 to 6 throughout. 


N.S. ; Second appeal allowed. 





[FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice IKUMARASWAMI SASTRI, MR. 
JUSTICE CURGENVEN AND Mr. JUSTICE PAKENHAM WALSH. 
Thirumulu Subbu Chetti : .. Appellant* 

Í (3rd defendant) 


Uv 


-Arunachalam Chettiar .. Respondent 


(Plaintiff). 

Contract—Third party—Right to sue on the contract—Stipulation in a 
transfer deed that transferee should pay a creditor of the transferor—Right 
of the creditoreto enforce this stipulation by suit—Transferor also impleaded 
as a party to the sut—If makes any difference—Cases of express or implied 
trust, novation, estoppel, family settlement and provisions for maintenance— 
Distinction. 

Where a person transfers property to another and the deed of transfer 
contafhs a stipulation that the transferee should pay a certain sum of money 
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te a creditor of the transferor, the creditor of the transferor is not en- 
titled to institute 4 suit against the transferee to enforce this stipulation, as 
he is a stranger to the contract between the transferor and the transferee, 
and the fact that the transferor also is impleaded as a party to the suit 
and is before the Court does not make any difference. 


Ramaswamit Aiyar v. Deivasigamani Pillai, (1922) 43 M.L.J. 129, Singa- 
rayya v. Subbayva, (1924) 47 M.L.J. 517 and Krishnaswani Batter v. 
Gopalakrishna Reddiar, (1926) 25 L.W. 190 overruled. 


Cases where a trust, express or implied, has been created in favour of 
such a creditor of the transferor, or where there has been a novation or 
obligation undertaken by the transferee to the creditor or where the trans- 
feree is estopped owing to transactions between him and the creditor stand 
on a different footing, as also cases of family settlement or cases where 
on a partition a benefft is secured to the female members of the family 
who would be entitled in law to maintenance. e 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Dindigul in A.S. No. 99 of 1923 preferred 
against the decree of the Court of the District Munsif of Peria- 
kulam in O.S. No. 425 of 1923. 


B. Satyanarayana for appellant—The question is whether a 
third party to a contract*can sue on it. I submit he cannot. The 
general rule is laid down in the case of Jamna Das v. Ram Autar 
Pande* and Khwaja Muhammad Khan v. Husaini Begam? which 
is used against me is the case of a minor who cannot be a party 
to a contract but to whom a benefit was secured. What was decid- 
ed was only that the rule in Tweddle v. Atkinson? was not appli- 
cable to the circumstances of the above case as the party, a minor, 
was the beneficiary under the contract. Even in England persons 
who are beneficiaries have the right to sue though not parties. In 
Itti Panku Menon v. Dharman Achan* two Judges out of the 
three held that the rule in Tweddle. v. Atkinson? applied in India 
and that a third party could not sue. Ramaswanui Aiyar v. Deiva- 
sigamani Pilla is a case of an assignee of the whole of the pro- 
perty of the assignor subject to the payment of all the latter’s debts. 


The only exceptions to the rule that a third party eannot sue 
on a contract are contained in section 93 of the Trusts Act and 
section 23 of the Specific Relief Act. Even if the third party is 
impleaded in the suit, the suit cannot be sustained, for the Court 
can in every case implead a party, and this would in effect set at 
naught the rule in Tweddle v. Atkinson.’ 


e 
Debnarayan Dutt v. Chunilal Ghose? is a different case. 
Though it lends support to the opposite view, it has not been fol- 
lowed in later cases, namely, Jiban Krishna Mullik v. Nirupama 


_— 
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Gupta’ and Krishna Lal Sadhu v. Pramila Bala Dasi® Balamba 
v. Krishnayya® is dissented from in Krishna Lal Sadhu v. Pramila 
Bala Dasi. See also The Chesterfield, etc., Colliery Co. v. Hawkinst? 
and Raju Chettiar v. Shukoor and Co.™ A case to the contrary is 


‘Areti Singarayya v. Areti Subbayya! decided by Devadoss, J. 


That is adopted by Odgers, J., in Subramania Atyar v. Ratnam 
Pillai.” 


TK. Rajah Atyar (with V. Ramaswami Aiyar) for respondent.— 
The rule in Tweddle v. Atkinson? is not applicable to India. The 
trend of decisions in Madras is in favour of that view, and a 
third party can sue especially where all the parties are hefore the 
Court: Iswaram-Pillai v. Sonnivaveru Taraĝan™* and Peria Thi- 
ruvadı Atyangar v. P&kutti Janaki. 


[Kumaraswanu Sastri, J—The statement in. Peria Thirwvadi 
Aiyangar v.Pokuttt Janaki* is only an obiter.The decision, if correct, 
would take the right of sui from the region of law to the region of 
procedure; unless there is a trust, fiduciary. relation, or an ageñcy, 
there cannot be a right of suit.] 


: I rely on Areti Singarayya v. Areti “Subbayyal? by Devadoss, 
Ja A 
[Kumaraswami Sastri, J—That case is one of agency and not 
one of trust. ] 


I rely also on Raghunatha v. S a and Komu Kutti v. 
Kumara Menon." Even if it be held that a third party cannot sue 
in India, then there are exceptions. In this case, property is trans- 
ferred with an obligation to pay the third party. That gives the 
third party a right to sue. Other cases of this High Court follow 
Areti Smgarayya v. Areti Subbayya,® Krishnaswami Batter v. 
Gopalakrishna Reddiar’® follows Ramaswant Atyar v. Deivasiga- 
mani Pillai.” ” Jackson, `J., puts it on trust. Benefit under the con- 
tract is in the nature of trust. 


[Kumaraswami Sasiri, J—It is only a revocable agency.! 


- I rely on S ubramania Aiyar v. Ratnam Pillai! (Odgers, J.). 
Sundararaja Atyangar v. Lakshmi Ammal” is the case of partition 
deed. 

3. (1861) 1 B. & S. 393: 121 E.R. 762. 
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[Kumaraswami Sastri, J—It is a family settlement and differ- 
ent. ] s 


But family settlements are also contracts, no more, no less. 
The minority view in Itti Panku Menon v. Dharman Achan* and 
Debnarayani Dutt v. Chunilal Ghose® and Dwarika Nath Ash v. 
Priya Nath Malki?? which is on all fours with the present case sup- 
port my view. Dwarika Nath Ash v. Priya Nath Malki? follows 
Gregory v. Williams?! and refers to Jahandar Baksh Mallik v. 
Ram Hazrah.? I may also refer to the decision of Spencer, J., 
in Murugappa Chettiar v. L.K.S.S. Firm,® Page v. Cox,2* Touche 
v. Metropohtan Rayway Warehousing Company, In re Flavell, 
Murray v. Flavell?’ and Gandy v. Gandy.” The ground of decision 
in Tweddle v. Atkinson? has been knocked down and it cannot be 
binding now. In re Empress Engineering Company® explains 
Gregory v. Williams.21 The case is one of transfer with a declara- 
tion of trust. . 


[Kumaraswami Sastri, J—A direction to pay is not a declara- 
tion of trust. | 


Gandy v. Gandy?" governs the present case. 

[| Kumaraswanu Sastri, J—The latest decision of this Court in 
O.S.A. No. 95 of 1927, by Coatts Trotter, C.J. and Pakenham 
Walsh, J., confirming the decision of Beasley, J., clearly lays down 
that a third party cannot sue.] 

B. Satyanarayana in reply.—In In re Empress Engineering 
Company® there was an express clear trust, which was part of 
the contract itself. In this case there is no trust. The finding of 


the Judge is to that effect. | submit that Jamna Das v. Ram Autar 
Pande’ is clear. 


The Court (Wallace and Sundaram Chetty, JJ.) made the 
following 


4 


ORDER OF REFERENCE TO A FULL BeENcH.—In view of 
` a E te . e. 
the conflicting decisions on the point of law, we consider that 


there ought to be an authoritative decision by a Full Bench on 
it. 


B. Satyanarayana for appellant. 
K. Rajah Aiyar and V. Ramaswami Aiyar fer respondent. 
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The opinion of. the Full Bench was delivered by 


Kumaraswanu Sastri, J—The facts ladie to this re- 
ference are these:—The Ist defendant executed a sale-deed, 
dated the 21st of December, 1922, in favour of the 3rd defend- 
ant for Rs. 3,500 and he directed the vendee to pay the plaint- 
iff Rs. 1,200 which he, the 1st defendant, owed the plaintiff. The 
plaintiff sued to recover the sm of Rs. 1,574-10-3 the balance 
which was due on a promissory note executed*by the 1st and 2nd 
defendants, dated the 25th of June, 1921. He made the 3rd de- 
fendant a party on the ground that he wag a vendee from the 
Ist defendant under, an obligation to pay the debt due by the 
Ist defendant to the plaintiff. 


The sale-deed has been: filed as Exhibit D in the case. It 
purports to be for Rs. 3,500. After reciting that the vendee 
had undertaken to pay Rs. 1,500 due to one Viswanatham Chetti- 
and another sum of Ks. 500 due to the same creditor the mate- 
rial portion continues as follows:— e 


‘t Whereas you have consented to pay on my behaif to P.L.M. Paiani- 
appa Chettiar nrm carrying on tloncy-lending business at Thenkarai, 
reriyakulam Town, the amount due*by me to him, and oLtain a receipt, I 
am in receipt of Ks. 1,200.7’ 

Then it proceeds to state the other creditors who were to be 
paid and the consideration is said to have been received in that 


manner, 


The 3rd defendant pleaded that there was no TEN be- 
tween him and the plaintiff and that there was no cause of 
action. 

The District Munsif dismissed the suit against the 3rd de- 
fendant and passed a decree against the ist and 2nd defendants. 


On*appeal the Subordinate Judge reversed the judgment of 
the District Munsif and remanded the case for trial. 

On appeal against this order of remand the High Court set 
aside the order of remand and directed the Subordinate Judge 
to dispose of the case in the light of the observatiòns made by 
the High C8urt. One of the questions which the High Court 
wanted the Sub-Judge to decide was whether the. 3rd defendant 
undertook orally to pay the money to the. plaintiff and pointed 
out that if the oral agreement was proved, the plaintiff would 
be entitled to a decree against ‘the 3rd defendant, but if it was 
not proved, then the question whether the principle in Tweddle 
v. Aikmson” wold apply v would have to be considered. 


` 1, (1861) 1 R. & S, 393: 121 E.R. 762, 
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The Subordinate Judge found on the evidence that the oral 
agreement was®not proved and that the 3rd defendant did not 
apart from the obligation under Exhibit A orally agree to pay 
the sum to the plaintiff. He, however, held following the deci- 
sions in- Itti Panku Menon v. Dharman. Achan? Debnarayan 
Dutt v. Chumlal Ghosè and Areti Singarayya v. Areti Sub- 
baya* that the principle in Tweddle v. Atkinson! did not apply 
and passed a decree against the 3rd defendant also. 


Against that judgment this second appeal was filed which 

camé on before Wallace and Sundaram Chetty, JJ., and they 
were of opinion that in view of the conflict of decisions on the 
point of law it was desirable to have the decision of a Full 
Bench on the question. 


On the findings of facts of the Courts below the only ques- 
tion for ‘decision is. whether a contract between 4 and B to pay 
C who is a creditor of 4 would without more entitle C ‘to sue 
B. We have already set, out the sale-deed and we think that on 
the terms of the sale-deed there is no trust express or implied 
created and that the sale-deed merely constitutes the vendee the 
agent of the vendor to pay sonie of his creditors. 


The law in England is that the mere payment of money by 
A to B with a direction to pay it to C in cases where B is not C’s 
agent is revocable and confers nő right of action. A distinc- 
tion has been drawn between cases where the defendant has 
constituted himself the agent of plaintiff to pay him a particu- 
lar sum of money received from a third person and cases where 
there is no such agency or trust express or implied. 


A similar view has been taken in India in Raghwtatha- 
chariar v. Sadagopachariar.® There it was -held that where 
A transferred his property to B in consideration of B agreeing 
to pay certain sums to third persons, 4 was himself entitled to 
sue B for the recovery of those sums as if they were due to him 
in case of B’s failure to pay the creditors within a reasonable 
time. The learned Judges have referred to all-the cases bearing 
on the point. We may also refer to Komu Kut® v. Kumara 
Menon." l 
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The question has therefore to be decided on the footing 
that no trust has been created, that the 3rd defendant was not 
plaintiff ’s agent and that there was no novation or obligation 
undertaken by the 3rd defendant to the plaintiff. 


The rule of common law laid down in Tweddle v. Atkinson! 
is that a stranger to the consideration cannot sustain an action 
on the promise made between two persons unless he has in some 
way intervened in the agreement. o 


As regards relief given by Courts of Equity, Gandy v. 
Gandy” gives a right of action to the third person only when 
the person with whom the contract is made is a trustee express 
or implied for the third person for whom the benefit is in- 
tended. The conditions necessary to be fulfilled before a person 
not a party to a contract can enforce any claim under it in a 
Court of Equity are laid down in Gandy v. Gandy,” in In re 
Emprass Engineertng Company® and in In re Rotherham Alum 
and Chemical Company’. The observations of Lord Hatherley 
in Touche v. Metropolitan Railway Warehousing Company” 
have been dissented from as stating the rule too widely. 


Section 23 of the Specific Relief Act deals with the persons 
for whom contracts may be specifically enforced and clause (c) 
of that section enacts that specific performance may be obtained 
where the contract is a settlement on marriage, or a compromise 
of doubtful rights between members of the same family by any 
person beneficially entitled thereunder. 


There has been great divergence of opinion in Courts in 
India as to how far a stranger to a consideration can enforce the 
contract and how far the rule in Tweddle v. AtkinsoW is appli- 
cable in India. There are decisions which decide that the rule 
of English law as laid down in Tweddle v. Atkinsom and Gandy 
v. Gandy’ will apply to cases in India. There are other deci- 
sions which are to the effect that the principle in Tweddle v. 
Atkinson’ founded as it is on English Law on the form of action 
known as Assumpsit is not applicable to contracts in India gov- 
erned by the ¢ndian Contract Act where all the parties are before 
the Court and the Court can do complete justice between them. 
There are other decisions which take a middle course and decide 


è 
NE KENE, a a a E ENG BEN E TEN ee A 


1, (1861) 1 B. & S. 393: 121 E.R. 762. 
7. (1885) 30 CheD. 57. 8. (1880) 16 Ch. D. 125. 
9. (1883) 25 Ch. D. 103. 10. (1871) L.R. 6 Ch. App. 671. 


- 


LVII] THE MADRAS LAW JOURNAL REPORTS. 427 


that the rule in Tweddle v. Atkinson’ is applicable subject to 
certain specified exceptions which we shall refer to later on. 


It is difficult to reconcile the various views and we think the 
balance of authority is in favour of the view that.a stranger to 
a contract cannot without more sue to enforce it. 


In Jamnadas v. Ram Autar Pandela A mortgaged certain 


properties to B. He sold the property to C and left with him. 


sufficient money „out of tha consideration to redeem B. B 
obtained a decree on his mortgage and as the sale-proceeds were 
insufficient to meet his claim he applied for a personal decree 
against C on the ground that C was liable as he retained part 
of the consideration payable to A agreeirfe to pay it to B. It 
was held by Richards and Griffin, JJ., that C did not become 
liable to B. The learned Judges observed: 

‘‘Tt is contended that by retaining in hie hands part of the purchase 
money and expressly or impliedly agreeing to pay the amount to Jamna 
Das, the respondent became personally liable. In our opinion this conten- 
tion is not sound. Jamna Das was no party to the contract between Mus- 
sammat Lakhpati Kuar and Pandit Ram Autar Pande. No Indian or English 
case has been cited to us in which it has been ever. held or suggested that 
the transferee of the equity of redemption in mortgaged property becomes 
personally liable to the mortgagee.’’ 6 

The case was carried in appeal to the Privy Council and the 
decision of their Lordships of the Privy Council is reported in 
Jamna Das v. Ram Autar Pande,“ and the decision of the Alla- 
habad High Court was upheld. Lord Macnaghten observed: 


“This is a perfectly plain case. The action is brought by a mortgagee 
to enforce against a purchaser of the mortgaged property an undertaking 
that he entered into with his vendor. The mortgagee has no right to avail 
himself of that. He was no party to the sale. The purchaser entered into 
no contract with him, and the purchaser is not personally bound to pay 
this mortgage debt.?? 

In Itti Panku Menon v. Dharman Achan? the PET 
arose as to a third party’s right to sue on a contract. ir John 
Wallis, C.J., and Bakewell, J., were of opinion that a Jenmi 
was not entitled to sue on an assignment by a Melkanomdar 
to a Kanomdar whereby as between them the Kanomdar agreed 
to pay the rent due by the Melkanomdar to the Jenmi. The 
case arose out of a difference of opinion between Abdur Rahim 
and Phillips, JJ., Phillips, J., held that the Jenmi can sue, where- 
as Abdur Rahim, J., differed. Sir John Wallis, C.J., observed: 
“One of the questions argued before us was whether the plaint- 
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iff is entitled to sue on this contract made between the lst de- 
fendant and 2nd defendant.- As regards this I agree with 
Abdur. Rahim, J., that he cannot, and that the question i is con- 
cluded by the recent decision of the Privy Council in Jamna Das 
v. Ram Autar Panda,” where Lord Macnaghten in delivering: 
their Lordships’ judgment held that a purchaser’s contract with 
his vendor to pay off a mortgage on the property sold could not 
be enforced by the mortgagee.” e Then the learned Chief Justice 
refers to Khwaja Muhammad Khan v. Husaini Begam” and dis- 
tinguishes the case on the ground that it was a contract made by 
a guardian for the benefit of a minor in contemplation of her 
marriage. 


The guestion hasbeen elaborately considered by Ayling and 
Tyabji, JJ., in Iswaram Pillai v. Sonnivaveru Taragan. That 
was a case where 4 mortgaged his lands to B and part of the 
consideration was Bs promise to discharge a debt of 4 to C. C 
sued B and it was held that C who was a stranger to the con- 
tract cannot sue B for the payment of his debt without joining 
4 asa party. The learned Judges deal exhaustively with the 
cases and lay down the general rule of law to be that a party 
who is a stranger to a contract cannot sue on the contract. The 
exceptions which the learned Judges enunciate are (@) the crea- 
tion of a trust in favour of the plaintiff in respect of the amount 
sued for; (b) the creation of a charge on immoveable property 
by the promisor or allocation by the promisor of the specific 
money in suit in favour of the plaintiff; (c) the creation of a 
settlement on marriage in which the plaintiff may be beneficially 
entitled as provided by section 23 of the Specific Relief Act, and 
‘(d) estoppel as against the promisor owing to transactions be- 
tween the plaintiff and the promisor. 

. „This question again arose in C.S. No. 328 of 1926 on the 
Original Side of the High Court. Beasley, J; after an exhaust- 
ive review of the authorities came to the conclusion that a 
second mortgagee who retained in his hands sufficient portion 
of the consideration to discharge the first mortgage and who 
does not discharge the first mortgage cannot be sued by the 
first mortgagte on the covenant between the mortgagor and the 
second mortgagee. This case was carried in appeal (O.S.A. 
No, 95 of 1927) where Sir Murray Coutts Trotter, C.J. and 
Pakenham Walsh, J., upheld the decision of. Beasley, J. The 


11. (1911) L.R. 39 I.A. 7: I.L.R. 34 A. 63: 21 M.L.J. 1158 (P.C.). 
12. (1910) L.R. 37 I.A. 152: I.L.R. 32 A. 410: 20 M.L.J. 614 en 
13, (1913) I.L.R. 38 Me 753: 26 M.L.J. 127, 
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learned Judges observed : 


‘The learned Judge held that as there was no privity between the plaint- 
iff and 2nd defenMant with regard to the mortgage Exhibit A (1), the 
plaintiff could not claim any benefit under it. . . . . The point of law 
has been fully discussed by the learned Judge and he has considered all 
the important authorities. It is not disputed as a general rule of law that 
only those who are parties to a contract can sue on it. The Privy Council 
decision in Jamna Das v. Ram Autar Pande and in Nanku Prasad Singh 
v. Kamta Prasad Singh®4 are conclusive that the reservation of part of 
- the purchase money to pay a previous mortgagee does not of itself create 
a trust in favour of that previous mortgagee nor can the prior mortgagee 
make the purchaser personally liable. The case of such a reservation in a 
mortgage is indistinguishable from its reservation in a sale-deed.’’ 


This decision was given on the lst of May this year. In 
view of this decision af Beasley, J., whigh was confirmed in 
appeal we think we may take it as settled law in Madras 
that a stranger to a contract cannot without more sue to en- 
force it. It is unnecessary, therefore, to refer with detail to 
cases in Madras which took the opposite view. This view was 
based upon a decision of their Lordships of the Privy Council 
in Khwaja Muhammad Khan v. Husaini Begam.” In that case 
there was an arrangement made between the defendant and the 
father of the plaintiff who was then a minor on the occasion 
and in-consideration of her mafriage with the defendant’s son 
who was. also a minor that a certain sum should be paid to the 
plaintiff for her betel nut expenses, etc., from the date of the 
marriage. A suit was filed to recover the arrears of allowance 
and the contention was that the plaintiff being a stranger to the 
contract could not sue on it, and reliance was placed on Tweddle 
y.. Atkinson.” Their Lordships of the Privy Council distin- 
guished the case and said that the rule in Tweddle v. Atkinson! 
had no application to the circumstances of the case which they 
were trying in which the agreement specifically charged immove- 
able property for the payment of the allowance and the plaintiff 
was the only person beneficially entitled under it. Their Lord- 
ships pointed out that in India where marriages were arranged 
during minority and contracts for the benefits of the minors 
were entered into by parents and guardians, it would cause 
serious injustice if the strict rule of English law were applied. 
Their Lordships in dealing with the contention ‘based on the 
rule laid down in Tweddle v. Atkinson’ observed: 


‘*First it is contended, on the authority of Tweddle v. Atkinson,’ that 
as plaintiff was no garty to the agreement, she cannot take advantage of 


1. (1861) 1 B. & S. 393: 121 E.R. 762. 
11. (1911) L.R. 39 I.A. 7: I.L.R. 34 A. 63: 21 M.L.J. 1158 (P.C.). 
12. (1910) L.R. 37 I.A. 152: I.L.R. 32 A. 410: 20eM.L.J. 614 (P.C.). 
14. (1922) 26 C.W.N. 771 (P.C.). 
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F. B. its provisions. With reference to this, it is enough to say that the case 
Thiramulu relied upon was an action of assumpsit, and that the rule of Common Law 
Subba Chetti OD the basis of which it was dismissed is not, in their Lordships’ opinion 


applicable to the facts and circumstances of the present case. Here the 
Karan NAK agreement executed by the defendant specifically charges immoveable pro- 





Chettiar. perty for the allowance which he binds himself to pay to the plaintiff. 
She is the only person beneficially entitled under it. In their Lordships’ 
Kumara: judgment, although no party to the document, she is clearly entitled to 


swami 


Sastri, J proceed i in equity to enforce her claim. Their Lordships desire to observe 


that in India and among communities circumstanced as the Muhammadans, 
among whom marriages are contracte for minors by parents and guardians, 
it might occasion serious injustice if the common lawe doctrine was applied 
to OE eDi or arrangements entered into in connection with such - con- 
tracts.’ j 


This case has in some decisions of this Court been taken as 
laying down the rule that Indian Courts are not bound by the 
common law doctrine laid down in Tweddle v. Atkinson? In 
Itti Panku Menon v. Dharman Achan? one of us, (Kumara- 
swami Sastri, J.) took his view while Sir John Wallis, C.J. 
and Bakewell, J., took the opposite view. He referred to the 
numerous cases on the subject. The view he was inclined to 
take was that having regard to the definition of the word “con- 
tract” in the Indian Contract Act and the observations of their 
Lordships of the Privy Council, the ruling in Tweddle v. Atkin- 
som has no application and it was open to us to follow the rule 
laid down in Dutton v. Poole and earlier cases. We may also 
refer to Ramaswami Atyar v. Deivasigamam Pillai.” 

In Singarayya v. Subbayyat and in Krishnaswami Batter 
v. Gopalakrishna Reddiar™ the same view was taken by Jack- 
son, J., and Devadoss, J. 

A similar view-was taken in Debtarayan Dutt v. Chunilal 
Ghose,? but it was not followed in Jiban Krishna Mullik v. 
Nirupama Gupia® and Krishna Lal Sadhu v. Pramila Bala 
Dasi,” 
© Weto not think that in view of the current of authority in 
Madras which we have referred to and especially the last pro- 
nouncement by Beasley, J., confirmed on appeal by Sir Murray 

` Coutts Trotter, C.J., and Pakenham Walsh, J., the view which 
some of our learned brothers took can be followed. 


eo = 1, = | ee E Tg 
1. (1861) 1 B. & S. 393: 121 E.R. 762. 
2. (1917) I.L.R. 41 M. 488: 34 M.L.J. 193 
3. (1913) I.L.R. 41 C. 137. 
4. (1924) 47 M.L.J. 517. 
° 15. (1793) 2 Lev. 210. 
16. (1922) 43 M.L.J. 129. 
17. (1926) 25 L.W. 190. 
, 18. (1926) I.L.R. 53 C. 922. 
19. (1928) I,L.R. 55 C. 1315, 
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Cases where on a partition a benefit is secured to the female 
members of the family who would be entitled in law to main- 
tenance or cases of family settlement stand on a different foot- 
ing. 

In Shuppu Ammal v. Subramaniyan™ there was a deed of 
partition whereby provision was made for the plaintiff ’s main- 
tenance and it was held that although the plaintiff was no party 
to the document she was entitled to sue. The learned Judges 
held that a person who was not a party to a document but in 
whose favour a charge was created by such document was en- 
titled to maintain asuit to enforce its terms, either as the actual 
beneficiary or as the charge-holder, and referred to Rakhmabat 
v. Govind" and Husaini Begam v. Khwaja Muhammad Kha.” 

In Sundararaja Aiyatgar v. Lakshmi Ammal” Oldfield, 
J., held that a person though not a paréy to a contract could sue 
to enforce its terms if it was a settlement by which some provi- 
sion was made for him as a member of the family, e.g., for main- 
tenance or marriage thofigh the same was not made a charge. 


We may also in this connection refer to Sudalat v. Goma- 
thi, Arunugha v. Chintammal? and Rajagopala v. Radhayya.”° 
Reference has been made by the respondent’s advocate to the 
observations of Coutts Trotter, C.J., in Muniswami Natcken v. 
Vedachella Naicken." All that was decided was that the 
case fell within the rule in Khwaja Muhammad's case.” After 
referring to that case and to the provisions of Hindu Law he 
observes : | 


“ All I desire to say is that I think that in view of that the provisions of 
law in such matters should be applied with greater flexibility than they 
would be applied in England and that it is quite possible to argue that such 
a case as this if it occurred in England would be covered by the general 
principle I have referred to.’? 

Cases of estoppel or of novation obviously stand orf a differ- 
ent footing and have nothing to do with the principle laid down 
in Tweddle v. Atkinson,* 


We may point out in this connection that the view taken 
in Debnarayan Dutt v. Chuntlal Ghose,’ by Jenkins, C.J., and 
Mookerji, J., which lays down broadly, that tĦe doctrine in 


_ 
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1. (1861) 1 B. & S. 393: 121 E.R. 762. 
3. (1913) I.L.R. 41 C 137, 
12, (1910) L.R. 37 4A. 152: I.L.R. 32 A. 410: 20 M.LeJ. 614 (P.C.). 
20. (1909) I.L.R. 33 M. 238: 19 M.L.J. 739. 


21. (1904) 6 Bom. L.R. 421. 22. (1906) I.L.R. 29 A. 151. 
23. (1914) I.L.R. 38 M. 788. 24. (1912) M.W.N. 908. 
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Tweddle v. Atkinson! is inapplicable to British Courts in India 
and that the aim of the Mofussil Courts of Jwstice in British 
India is to do complete justice in one suit according to the gene 
ral principles of justice, equity and good conscience, has not 
been followed in later cases. We may refer to Jiban Krishna 
Mulltk v. Nirupama Gupta. In that case a patnidar created . 
a darpatni and the darpatnidar created a sepatni in favour of 
another : person. The sepatnid%r was to pay certain sums due 
both, to the patnidar and darpatnidar. The patnidar sued the 
sepatnidar for the rent due. It was held that he could not sue. 
Page, J., referred to and discussed the English cases and was 
of. opinion that the gule laid down by Jenkins, C.J., was too 
wide, and the learned Judge was inclined to support the decision 
in Debnarayan Dutt v. Chunilal Ghose® on the ground that it 
came within the ruling of Cotton, L.J., in Gandy v. Gandy,” 


In Krishna Lal Sadhu v. Pramila Bala Dasi? it was held 
that where a life policy was expressed to be for the benefit of the 
wife.of the assured, she was not entitled to sue as no trust was 
created in her favour and she was a third party to the contract. 
So: far as.the decision that no ¢rust was created in her favour 
was concerned, the learned Judges dissented from the view taken 
in Balamba v. Krishnayya** and to that extent this case may not 
be authority binding on us, but the view of Rankin, Č.J., and 
Ghose, J., on the general question of the legal consequences fol- 
lowing .from that view supports the view taken in the Madras 
cases which we have already referred to. Ghose, J., at page 1321 
refers.to the rule of English Law that if A contracts with B 
for a’ benefit to be given to C although that was the object and 
purpose of the contract, C may not sue on that contract unless in 
certain excepted cases and then refers to the excepted cases. 
After referring to Khwaja Muhammad Khan v. Husaini 
Begam? the learned Judge deals with Debnarayan Dutt v. 
Chunilal Ghose? and attempts to bring that case within the ex- 
ceptions laid down in the English cases on the ground of the 
special. facts of that case. The learned Judge, however, agrees 
with, ‘the critkism passed on that case by Page, J., in Jiban 
Krishna “Malik v. Nirupama Gupta.® Rankin, C.J., took the 


1, (1861) 1 B. & S. 393: 121 E.R. 762. 
. 3. (1913) I.L.R. 41 C. 137. 4 
f . 7. (1885) 30 Ch. D. 57. | 
12, (1910) L.R. 37 I.A. 152: I.L.R. 32 A. 410: 20 M.L.J. 614 (P.C.). 
18. (1926) I.L.R. 53 C. 922.- 
eG Be wee 719, (1028), a C 1315. 
28, (1913) I.L.R: 37 M. 483: 25 M.L J. 65 (F.B.). 
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view that it was wrong on the authority of either Khwaja 
Muhammad haws case? or Debnarayan Dutts case? 
to suppose that in India persons who were not parties to a 
contract could be admitted to sue thereon except where there 
was an obligation in equity amounting to a trust arising out 
of the contract or in case of communities where marriages 
were contracted for monies by parents and guardians. The 
learned Chief Justice observed:” 


“But putting aside such cases, 1 see no reason to think that the law 
in India contains a series of exceptions to the principle that a contract can 
only be sued upon as such by a party thereto. A trust may be founded 
on the contract and is tapable of being enforced by a party to the trust in 
appropriate proceedings as was pointed out in Page v. Cox.2® It is another 
matter altogether to say that a person not a party to a contract may bring 
a suit upon the contract by reason of near relationship to the promisee. 
Nearness of relationship is a fact which, like many other facts, cannot be 
disregarded in determining the question whether or not a trust arises out 
of or is founded on a contract, but it has no other importance. Cases such 
as the present can be decided and ought to be decided on the settled prin- 
ciples of equity. In Cleaver’s case?° the Court considered whether the 
policy amounted to a trust efor the widow and, having found that it did 
not, determined the matter by the ordinary. law of contract. This, in my 
judgment, is the only method which can be justified in principle. To hark 
back to such cases as Dutton v. Poole and Bourne v. Masont is, in my 
judgment, a clear mistake, and the mistake is not cured by the circumstance 
that, under the Contract Act, the definition of ‘consideration’ is wider 
than in English Law.’’ 


A similar view was taken in Shankar Vishvatath v. Uma- 
bat, where after holding that though the policy of insurance 
effected by the assured upon his own life was for the benefit 
of his wife, it did not create any trust in her favour, the learned 
Judges dealt with the question whether she could sue on the 


contract apart from any trust and observed: 

“Tt was, however, argued that as under section 2, clause (d) of the 
Contract Act the consideration might be provided by some other person, 
the plaintiff could sue on a policy the consideration for which was pro- 
vided by her husband. There is, however, nothing in the present case to 
‘show that the plaintiff was either the promisor or the promisee and 
therefore a party to the agreement. There is nothing in the Act to show 
an intention that a person not a party to the contract can sue on it. So 
far as it goes,-section (2) (4) is an indication to the contrary.”’ 


The learned Judges distinguish Samuel v. Ananthanatha* 
and Chitnaya Rau v. Verkataramayya Garu™ on the ground that 
there was a contract between the parties in those cases. This 


| (1913) I.L'R. 41 C. 137. 
12, (1910) L.R. wage 152: I.L.R. 32 A. 410: 20 M.LeJ. 614 (P. Cj; 
15. (1793) 2 Lev. 210: 83 E.R. 523. 
29, (1852) 10 Hare 163: 68 E.R. 882. 
30. (1892) 1 Q.B. 147. 31. 86 E.R. 5. 
32, (1913) I.L.R. 37 B: 471. 33. (1883) T.L.R. 6 M. 351, 
34. (1881) I.L.R. 4 M. 137. 
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decision was referred to with pe in Rose Fernandes v. 
Lasep Gonsalves : 6 


In Achuta Ram v. Jainandan Tewary*° it was held that a 
person who was not a party or privy to a contract could not 
maintain an action. to secure any benefit conferred on him by 


‘it. In that case 4 executed a mortgage in favour of the plain- — 


tiff and subsequently sold the property to B. In the recital in 
the sale-deed B agreed to pay off the mortgage and the plain, 
tiff sued B. It was held that the plaintiff cannot avail himself | 
of the stipulation in the sale-deed between the mortgagor and 
the vendee that the vendee was to redeem the mortgage. Buck- 
nill, J., in the course*of the judgment refers to Nanku Prasad 
Singh v. Kamta Prasad Sittgh* where their Lordships of the 
Privy Council held that a recital in a sale by A to B that B is to 
pay off a mortgage avould give no cause of action to 
the mortgagee to sue B. The learned Judge quotes the judg- 
ment of Lord Atkinson who dismissed the appeal with the 
following remark: 

‘Their Lordships have considered this case and they think it is clear 
that no personal liability was incurred by the purchasers of the equity 
of redemption. Their Lordships, therefore, think that the decree of the 
High Court was right and that the point made by the appellant failed.’’ 

It is argued that where all the parties to a contract are 
before the Court and complete justice can be done between 
them, there is nothing to prevent the Court from giving a decree 
to a person although he is not a party to the contract and that 
this is one of the exceptions that should be grafted on the rule 
in Tweddle v. Atkinson and reliance was placed on the obser-\ 
vations of Tyabji, J., in Iswaram Pillat v. Sonmvaveru Tara- 
gan,” where the learned Judge deals with the question as to 
how far the rule in Tweddle v. AtkiMson* can be said to be a 
rule of ‘procedure. There is nothing in the observations of 
Tyabji, J., to indicate that the mere presence of parties would 
make the rule in Tweddle v. Atkinson" inapplicable. 


Reliance has also been placed on the judgment of Deva- 
doss, J., in Singarayya v. Subbayya* where the learned Judge 
after referring to Iswaram Pillai v. Somnivaveru Taragan™ 
and the observations of Sir Lawrence Jenkins, C.J., in | Deb- 
narayan Dutt v. Chumlal Ghosë, observed : 


—_ Se -r | 


A ° 1. (1861) 1 B. & S. 393: 121 E.R. 762. 
3 (1913) I LR- 4t C. 197, 4. (1924) 47 M.L.J. 517. 
13, (1913) I.L.R. 38 M. 753 at 763: 26 M.L.J. 127. 
7 14, (1922)e26 C.W.N. 771: 3 Pat. L.T. 637 (P.C.). 
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“But apart from that ‘where a Court has before it all persons and is 
in a position to dẹ complete justice to the case, it would be straining the 
law to hold that the suit should fail on the ground that the defendant 
did not contract with the plaintifi to pay the amount which he contracted 
to pay on his behalf.’’ 


The learned Judge also refers to the observations of Ven- 
katasubba Rao, J., in Peria Thirnvadi Atyaligar v. Pokutti 
Janaki.” 


o 

With respect įt seems to us that if the law is that a person 
not a party to a contract cannot sue on the contract though a 
benefit is secured to him and unless the case falls within the 
exceptions indicated in the cases above referred to the plaintiff 
has no cause of action, it is no answer to say that all the 
parties are before the Court. : 

“Order 1, Rule 3 of the Civil Procedure Code is very clear. 
There should be a right to relief in respect of the transaction 
set out in the plaint before a party can be added as defendant. 
The addition of others would not so far as he is concerned 
alter his rights. We do not think that there is any legal basis for 
holding that the mere joinder of the original parties to the con- 
tract would give the plaintiff ascause of action which does not 
exist. before the suit. 

We are of opinion that where all that appears is that a 
person transfers property to another and stipulates for the pay- 
ment of money to a third person a suit to enforce that stipula- 
tion by the third party will not lie. 


N.S. Reference answered, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE RAMESAM AND MR. JUSTICE 
JACKSON. ; 


P. C. Muthu Chettiar A Appellant” 
(Plaintiff) 

U. 
Maruthanayagam Pillai and others .. Respondents 
t Defendants). 


Indian Contract Act (IX of 1872), S. 74—Document providing for 
simple interest and, on default, compound interest at enhanced rate—Com- 
pensation—Court, ifygbound to award compound interest at a rate higher 
than the original rate of simple interest—Compound interest at the original 
rate proper compensation in general. 
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Where a document provides for simple interest at a certain rate and, 
on default, compound interest at an enhanced rate, the Court is not bound 
to award compound interest at a rate higher than the original rate of 
simple interest as compensation under S. 74 of the Indian Contract Act 
but the Court should, in general, award compound interest only at the 
original rate of simple interest as compound interest gives ample com- 
pensation for any kind of default. 


Annamalai Chétti v. Veerabadram Chetti, (1902) I.L.R. 26 Mad. 111 
dissented from. 

Sundar Koer v. Rai Sham KrisRen, (1906) L.R. 34 I.A. 9: L.L.R. 
34 Cal. 150: 17 M.L.J. 43 (P.C.) explained. ° 


Appeal against the decree of the Court of the Subordinate 
Judge of Madura in O.S. No. 38 of 1927. 

M. Patanjali Sastri and C. S. Rama Rao Saheb ‘for appel- 
Jant. 

K. V. Sesha Atyangar and T. R. Ramachandran for 
respondents. 

The Court delivered’ the following 

JUDGMENTS. Ramesam, J.—The learned Advocate for 
the appellant has relied on Anayala Chetti yv. Veera- 
badram Chetty’ and Sundar Koer v. Rai Sham Krishen® and 
asked us to award compound interest at some enhanced rate 
after default. In the first of ‘these cases, the learned Judges 
considered that compound interest was compensation for‘ non- 
payment of interest only and there must be some compensation 
for non-payment of principal. Under the latter heading they in- 


. creased the rate from 15 to 24. I am not aware of any case in 


which this method has been adopted or in which the decision has 
been followed.. Though the decision has been frequently cited be- 
fore me, I have never followed it. I now think it is necessary 
to state my dissent from that decision. All that the Act wants 
us to do is to award a reasonable compensation not exceeding 
the penalty named. It does not require us to separate the process 
into two “parts. 


The case in Sundar Koer v. Rat Sham Krishen® is a pecu- 
liar case. It contains two stipulations by way of penalty and 
two enhanced rates. The High Court awarded compound in- 
terest at the lower enhanced rate and the Privy Council confirm- 
ed the decisién. The remarks of the Privy Council are not 
in favour of the appellant. 

I do not mean to say that if the Court wishes to award 
compound - interest at an enhanced rate, it i$ precluded from 
doing ‘so. All that I am saying is that it is not bound to do so. 








"4, (1902) I,L.R. 26 M. 111. 
2 (1906) L.R, 34 LA, Ni PER. 34 © 150: 17 M.L.J. 43 (PC), | 
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In my opinion, when the parties themselves have contem- 
` plated compound interest that may be made a ground of award- 
ing compound interest, but, in general, only at the contract rate, 
for, compound interest gives ample compensation for any kind 
of default. 


I award compound interest at 10% per cent. (the contract 
rate) throughout. Even if thiseworks out at more than what 
the Lower Court las awarded, I would not give costs in appeal. 
Cases of this kind are not matters for appeal unless the decision 
of the first Court is very perverse. In appeal each party will 


bear its own costs. 
8 


Jackson, J.—I agree. 
N.S. Decree modified. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice WALLACE. 


Sivanu Thevar and others ° ee Appellanis* 
(Plaittiffs Nos. 2 to 8) 

v. 
Omaiyorubhagam Pillai and others ©- 1. Respondents 
(Defendants Nos. 1 to 6, 8, 9, 11 and 13 to 15). 


Tree palla—Riglits of tree paltadars on occupied lands ay the Dis- 
irict of Tinnevelly—Resettlement of 1909—Cancellation of tree patta—LEffcct 
Standing Orders of the Board of Revenue, Rule 18. 

The right which tree pattadars possessed in the trees on occupied lands 
in the District of Tinnevelly before the resettlement of 1909 was a perma- 
nent right to the ustifruct so long as they paid the tree patta kist. They 
were not full’owners of the trees in the sense that they could cut them 
down but the Government retained the right to the timber. The treg pattadars 
were not liable to be ejected from the use of the trees except upon failure 
to pay the kist. The cancellation of the tree patta on occupied lands by 
the Government at the resettlement had not the effect of putting an end to 
the right of the tree pattadar, but the effect of it was that the land patta- 
dar must either arrange to buy out the tree pattadar or to collect the 
tree patta kist from him. | 


Second appeal against the decree of the Court*of the Addi- 
tional Subordinate Judge of Tinnevelly in A.S. No. 39 of 
1925 (A.S. No. 7 of 1925, District Court, Tinnevelly) pre- 
ferred against thé decree of the Court of the Additional Dis- 
trict Munsif of Tinnevelly in O.S. No. 129 of 1922 (0.5. 
No. 171 of 1921, District Munsif’s Court, Srivaikuntam ). 


ne as 


*S.A, No, 408 of 1926, l 18th October, 1929, 
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C. A. Seshagiri Sastri for T. M. Ramas wami Atyar for 
appellants. è < 


K. Rajah Atyar and V. Panam Aiyar for respondents. 
The Court delivered the following 


JupGMENT.—The plaintiffs in this case sued originally for 
a declaration of title to Survey No. 353 with the palmyra trees 
standing thereon and to 39 palmyra trees standing on Survey 
No. 352 and for a perpetual injunction restraining the defendants 
from interfering with their enjoyment. The original Court 
decreed the suit but the Lower Appellate Court dismissed it. 
The plaintiffs appeal regarding their title tò the trees only and 
have given up the claim to the land, Survey No. 353. : 


The facts are as follows:—Up to the resettlement of 1909 
in this District of Tinnevelly there were separate pattahs for 
the suit land and for the suit trees thereon. Such separate 
pattahs were a common feature in that District before the re- 
settlement. The defendants in this case held the land pattahs 
and the plaintiffs the tree pattahs. At the resettlement the 
general Government policy of getting rid of tree pattahs 
was carried out, and in pursudnce of that policy, the plaintiffs’ 
tree pattahs were cancelled. Since then it is found that the 
defendants have been in possession of the trees, but since twelve 
years have not elapsed on the date of the suit from the can- 
cellation of the tree pattahs, the plaintiffs’ title to sue is not 
extinguished unless by the cancellation of the tree pattahs their 
title was taken away. The general question for decision there- 
fore is, what right did the plaintiffs ‘possess in the trees by 
virtue of the tree pattahs and what was the effect on that 
right of the cancellation of the tree pattahs. 

The. sort of right which tree pattadars possessed in the 
trees is’ somewhat indefinite. But it appears to have been a 
permanent right to the usufruct so long as they paid the tree 
pattah kist. They were not full owners of the trees in the sense 
that they could cut them down. The Government retained the 
right to the timber. But they were permanent occupancy hold- 
ers—if the phrase may be used—of the right to the usufruct; 
that is, they were not liable to be ejected from that use except 
upon failure to pay the kist. Now when the Government de- 


‘cided to abolish the double holding of land And tree. pattahs, it 


laid “down rules for the purpose which are embodied in the 
Board’s Standing Orders, Rule 18. The rule applicable to the 
present case is S.O. No. 18 (1) dealing with trees on occupied 
lands. It is to this effect; 


L i e 


ma 
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“ea No, claim should ordinarily be made on behalf of the Gov- 
ernment 6: any tights over trees growing on land held on ryotwari pattah 
.:....Separate patfahs should not be issued for the trees, and where such 
pattahs now exist, the tree pattah should be cancelled and the tree pattadar 
left to make his own arrangements with the land pattadar, if the two are 
different persons.’’ 


At the same time the assessment on the tree pattah was 
added to the assessment on the land pattah, and the Govern- 
ment in future looked to the land pattadar for the combined 
assgssment. The erespondents argue from that fact that the 
cancellation of tree pattahs put an end to the right of the tree 
-pattadar to the trees and conveyed it to the land patta- 
dar. This is directly contrary to the ruling of this Court 
in Sengoda Goundan v. Varadappan.: If’ respondents’ view is 
‘accepted, there is no point in directing the tree pattadar to 
make his own arrangements with the land pattadar, since there 
was nothing left with him to arrange “bout. The meaning of 
the rule clearly is that the land pattadar must either arrange to 
buy out the tree pattadar or to collect the tree pattah kist from 
him. It is suggested by the respondents that the rule was that 
the party to be bought out was not the tree pattadar but the 
Government, and the resettlement pattahs, Exhibits A and A-1, 
are referred to. But there is certainly nothing in these 
to show that the respondents paid Government for the trees and 
there is no evidence to that effect. If the respondents had done 
‘so, there ought to be available evidence. Besides, that such an 
idea is erroneous seems quite clear from the District Gazetteer, 


which was compiled by a Tinnevelly Settlement Officer and may 


therefore be regarded as authoritative on this point. In Vol. 1 
at page 309 it says: 

; ““In respect of all palmyras standing on pattah oo Government 

waived their right to the timber,’’ 

and further down on the same page ° 


“In order to induce the ryots to cffect by mutual arrangement a transfer of 
rights and to terminate the system of ‘mixed holdings’ special officers 
were at the resettlement appointed to act as mediators,’’ 


and again: 
‘As a rule, the land pattadar bought the make from the tree 
pattadars.’’ 


The Lower Appellate Court has Gaai misunder- 
stood the position. It has applied Standing Order No. 18 (2) 
which is not the Standing Order applicable to the case; for it 
relates to trees on unoccupied lands. That rule no doubtestates 
that the ownership of the trees continues to vest in the Govern- 
ment, but since that rule has no application tp the present case, 


1, (1911) IL.L.R. 36 M. 148: 22 M.L.J. 201, 
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the Lower Appellate Court made an error in applying it. It 
has inferred that the cancellation of the tree pgttah amounts to 
the defeasance of the rights of the tree pattadar, which, as I 
have said, is directly opposed to the ruling in Sengoda Goundan 
v. Varadappa and is clearly opposed to the principles of the 
resettlement as set out in the Gazetteer. The right to the 
usufruct\ did not vest in the Government and, therefore, the 
Government could not have transferred it from the tree patta- 
dar to the land pattadar. The Lower Appellate Court has also 
misquoted Exhibits A and A-1 when it says that they show 
that the Resettlement Officer directed the plaintiffs to sue for 
the trees. On the gontrary the Resettlement Officer directed 
the plaintiffs to sue for the land for which they were then also 
making a claim. The Lower Appellate Court’s decree cannot 
therefore be supported., The plaintiffs’ title to the trees—the 
Government having surrendered their right to the timber—is 
now absolute and they have not lost it by adverse possession. 

I must, therefore, modify the decree of the Lower Appel- 
late Court as regards the claim to the trees on land Nos. 353 and 
352 and declare the plaintiffs’ title to the plaint trees, and grant 
an injunction that the defendants are restrained from interfer- 
ing with the plaintiffs’ possession of these. The appellants will 
get their costs here and each party will pay his own costs in 
the Lower Courts. 


N.S. Decrea of the Lower Appellate Court modified. 


PRIVY COUNCIL. 
[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT:—Lorp Carson, LORD DARLING, SIR LANCELOT 
SANDER§ON, SIR GEORGE LOWNDES AND Sir BINOD MITTER. 


Bijai Saran Sahi alias Bijai Bahadur Sahi and 


others .. Appellants* 
v. 
Rudra Bageshwari Prasad Bahadur Sahi and 
others e .. Respondents, 


Mortgage—Mortgaged property—Possession of—Suit for, by purchaser 
of equty of redemption—Mortgagee’s right to resist—Mortgage not 
usufructuary, 

Mortgageesy who are ‘not usufructuary mortgagee, cannot resist a suit 
for possession of the mortgaged property brought by the purchasers of the 
equity of redemption therein by setting up their mortgages as shields. 


SS a a a GG E TEN pap || A NG GAN 


*P.C. Appeal Nb. 50 of 1928. 29th July, 1929, 
1. (1911) I.L.R. 36 M. 148: 22 M.L.J. 201- 
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Appeal No. 50 of 1928 from a judgment and decree; dated 
the 28th May, 61926, of the High Court, Allahabad (Kanhaiya 
Lal and Ashworth, JJ.), affirming a judgment and decree, dated 
the lst November, 1922, of the Subordinate Judge of Gorakh- 
pur. 
One Karya Bharthi, being the owner of two villages Kanchan- 
pur and Patkoli, executed the following three mortgages. of the 
said villages in fayour of Sant Baksh Sahai (the predecessor-in- 
title of the present defendants) :— 

1. A mortgage by conditional sale, dated 15th March, 1904, 
| for Rs. 20,000. 

2. A mortgage, dated 22nd March, 1904, for Rs. 6,000. 

3. A mortgage, dated 26th April, 1904, for Rs. 1,999, 

On the 19th November, 1908, the said Karya Bharthi executed 
a sale-deed in favour of Bishen Prasad and Raghunath Prasad 
(the sons of the mortgagee, Sant Baksh Sahai, deceased), in re- 
spect of both the aforesaid villages for Rs. 58,220, the sum then due 
on the three mortgages of 1904. l 

Meanwhile, in 1907, Kamta Prasad (the plaintiff’s predeces- 
sor-in-title) sued Karya Bharthi for the recovery of sums due to 
him under certain simple money bonds. He obtained decrees 
on the 30th June, 1908 and in execution of these decrees the two 
villages aforesaid were attached on 14th September, 1908, and the 
decree-holder, Kamta Prasad bought them (with the permission of 
the Court) at the auction sale on the Z0th August, 1909. 

The present suit was brought on the 17th November, 1920, by 
the plaintiffs to recover possession of the two villages from the 
defendants, on the strength of the auction purchase by the plaint- 
iffs’ predecessor (Kamta Prasad) on the 20th August, 1909. The 
plaintiffs’ case was that the sale-deed, dated the 19th November, 
1908 in favour of Bishen Prasad and Raghunath Prasad (the 
sons of Sant Baksh Sahai, predecessor-in-title of the defendants) 
was invalid in view of the attachment and auction pufchase by 
Kamta Prasad (wide the provisions of section 64, Civil Proce- 
dure Code, 1908). 

The main defences (so far as material for purposes of the 
present report) were:—(1) that the defendants were entitled to 
set up the three mortgages of 1904 as shields againste the plaintiffs’ 
claim, and (2) that the plaintiffs could not claim possession with- 
out offering to redeem the mortgages. 

The Trial Coyet framed ‘issue No. 5 as follows :— ` 


| “Is the suit for possession without a prayer for the retlemption,of the 
conditional sale and the mortgages mentioned above maintainable??? 


The decision-of the Subordinate Judge on this issue was in 
favour of the plaintiffs, whose suit for possessidh was, accordingly, 
decreed. A a. & 
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In disposing of issue No. 5 the learned Trial Judge observed 
as follows :— . . 


“Issue 5.—I have said above that before the attachment in favour of 
the plaintiffs the predecessor of the defendants had acquired a conditional 
sale and two simple mortgages in 1904 in his favour. In norie of these 
he was entitled to possession. For the plaintiffs it is contended that the 
mortgagee cannot claim a better right in this case than they had at the 
date of attachment. That is, their right is to sue for foreclosure or sale, 
as the case may be, and they have no*right to resist the claim for possession 
which they did not enjoy. In Mulla Veetil ve Achywthan NGWI it 
was laid down that ‘redemption is an equitable claim, or in 
India, a legal right, which he may séek to enforce and not a liability which 
he may be compelled to discharge.’ Therefore, the defendants cannot 
compel the plaintiffs to redeem their mortgages in this case. There is 
the judgment of an uSreported case on record. It is S.A. No. 14 ef 
1918 -Rama Charm v. Gola. There a simple mortgagee purchased the 
property in his-(?) execution of a decree on foot of his mortgage in which 
a subsequent vendee of his: property was not a party. He then dispossessed 
the vendee who sued for posgession. It was held that the vendee could not 
be compelled to pay the mortgagee and that the latter had no right to resist 
the vendees’ right to possession. The same principle is deducible from 
Jangu Singh v. Ganesh Rani. I, therefore, hold that the suit is main- 
tainable.’’ 


On appeal, the High Court (Kanhaiya Lal and Ashworth, 
JJ.) affirmed the judgment of the Trial Court, and held that 
the decree for possession in plaintiffs’ favour could not be made 
conditional on the payment of the amounts due to the defend- 
ants on the three mortgages of 1904. They said in the course 
of their judgment: : 


“The defendants-appellants claim the protection of their mortgagee 
rights under the mortgages of 1904 as against the plaintiffs-respondents, tut 
as those mortgages were not usufructuary mortgages and the plaintiffs have 
purchased the equity of redemption, it is not open to them (defendants) 
to resist the claim of the plaintiffs to possession. The right to possession 
goes with the purchase of the equity of redemption. The defendants-ap- 
pellants. were not entitled to possession by virtue of their mortgages of 
1904. They got possession by virtue of, the sale of 19th November, 1908, 
which is fnenforceable as against the claims arising out of the attachment, 
under section 64 of the Civil Procedure Code. If the sale is invalid, they 
(defendants) must surrendér possession of the same, because their mort- 


gages did not give them any right to possession. They may have a right 


to sue on their mortgages but the decree for possession cannot be made 
conditional on the payment of the moneys due on those mortgages because 
the right of the plaintiffs to claim possession arises—out of the auction 
sale of the equity of redemption and is independent of the right of the 
defendants-appellants to enforce their mortgages which gave them no right 
to the possession of the disputed properties. ?? 


Against, this decision, the defendants y appealed to His 
Majesty in Council, contending (1) that the defendants were 
entitled to set up their mortgages as shields against the plain- 











1. (1911) 21 M.L.J. 213 at 226 (F.B.). 
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tiffs’ claim for possession, and (2) that the plaintiffs could not 


obtain a decree for possession without redeeming the mort- 
gages of 1904. 


Dunne, K.C. and Wallach for appellants. 
De Gruyther, K.C. and Dube for respondents. 


Dunne, K.C., for appellants. —FEven if the sale-deed, dated 
the 19th November, 1908, is invajid as against the planets: the 
defendants are newertheless entitled to set up the mortgages of 
1904 as a shield. Before the plaintiffs can get possession, 
they should redeem the mortgages. 


[Lord Carson, ‘addressing De Gruyther, K.C., counsel for 
réspondents.—“Do you contend that you could get possession 
without redeeming?” | 


De Gruyther, K. C.—Yes. 


~Dunne, K.C.—It is obvious that no decree for possession 
ought to be made except subject to our mortgages. We were 
in possession. The morfgages were treated throughout as usu- 
fructuary. We bought in November, 1908, having been in pos- 
session previously under the mortgages. From 1908, the date 
of the sale in our favour, we were in possession, and the plain- 
tiffs brought the present suit on 17th November, 1920, just two 
days before the expiry of the period of limitation. We con- 
tend that the defendants’ are owners under the sale-deed of 
November, 1908, but even if they are not owners, they are in 
any event mortgagees, and the plaintiffs cannot succeed without 
paying off the defendants. These mortgages are perfectly valid 
and subsisting. The plaintiffs’ contention that the defendants 
should bring a separate suit to establish their mortgages is not 
correct. All questions should be disposed of in the present 
litigation. l ° ~ 
[Sir George Lowndes— The plaintiffs’ case is that your 


purchase of November, 1908, is bad and so you are relegated 


to the position of a mortgagee. ] 

I am treating the plaintiff as a mortgagor. It is his duty 
to so frame his suit as to dispose off all questions 4rising there- 
in: see Order 2, Rule 1, Civil Procedure Code. The plaintiff 
says that my mortgages are fraudulent, but he has not estab- 
lished his allegatién. : 

[Sir George.Lowndes—Are there findings of fact that 
the mortgages are valid and duly established ? | 

Yes. l 
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[Sir Lancelot Satderso™.—Is it your case that the validity 
of the mortgages has not been impugned ? | 

The mortgages have been treated as valid and subsisting. 
These mortgages were never questioned. We are entitled to 
set up our mortgages as an answer to the plaintiffs’ suit for pos- 
session. We are entitled to protect our rights on the basis of 
our mortgages. 

; [Lord Carson.—The judgment of the High Court shows 
that your mortgages gave you. no ‘right to possession, and that 
you are only in possession under the sale, and the sale turning 
out invalid, you have no right to keep possession. | 

I submit that tle plaintiffs were bound to so frame their 
suit as to raise this question of mortgage. If relief can be given 
in one suit, why should parties have recourse to another ac- 
tion? We contend that his is a mortgage suit in substance, and 
a Court of Equity is bound to give us appropriate relief under 
our mortgages. 


[Sir George Lowndes—The plaintiff has a right to say 
that he is entitled to be put in possession, until the defendant 
sues to foreclose. | . 

[Sir Lancelot S anderson. —lIs it really your EUa that 
the plaintiff should have sued for redemption?] 
` -© We contend that the plaintiffs’ suit should be treated as 
one for redemption. The issue raised (issue No. 5) was whe- 
ther, he could in this suit get possession without asking for 
redemption. The Court ought to have disposed of that issue 
in this very suit and not relegated us to a separate suit. 

[Lord Carson—What decree did the plaintiff ask for?) 

: He prayed for possession simply. He does not state that 
he seeks possession subject to our mortgage being invalid. 

[Lord Carson.—He sues for possession, alleging that the 
defendant is not a mortgagee at all. ] 

The defendant ought not to be driven to another suit. 

[Sir Lancelot Sanderson.—What right have you to compel 
the plaintiff to redeem in this suit?) 

Under the Civil Procedure Code the suit should be so fram- 
ed as to give an opportunity to the parties to have all questions 
determined im that suit: see Order 2, Rule 1! The Court must 
give complete relief in the suit to all the parties. 

[Lord Carson.—Do you want us in this suit to go into 
the accounts as to the amount due to the defendants?]- - 
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That would be the right procedure adopted by Courts ac- 
customed to deal with mortgage suits. The Indian Courts 
are Courts of Equity and must give complete relief to all parties 
and not drive them to separate: proceedings. 

[Sir George Lowndes——Do you want to be treated as a 
mortgagee in possession? The accounts as a mortgagee in 
possession are very strictly taken: see section 76, Transfer of 
‘Property Act. | ° 

We would submit to any order the Court may make. 

[Lord Carson, referring to the judgment of the Trial 
Court, that “redemption is an equitable claim, or in India, a 
legal right, which he may seek to enforge and not a liability 
which he may be compelled to discharge,’ observed: “That 
seems to me to be a very accurate view’’.] 

Dunne, K. C., cites the observations of Lord Sinha in 
Ramarayanimgar v. Maharaja of Venkatagiri.” In principle, that 
judgment is applicable to the present case. In substance, the 
plaintiff here sues as a mortgagor. 

Counsel for the respondents were not called upon. 

29th July, 1929. Their Lardships’ judgment was delivered 
by . 

Lorp Carson.—The present suit was brought in the Court 
of the Subordinate Judge of Gorakhpur by the plaintiffs (first 
three respondents) to recover possession from the defendants 
(appellants) of certain villages known as Kanchanpur and Pat- 
koli with mesne profits and costs. The Subordinate Judge 
made a decree for possession and on appeal the High Court of 
Judicature at Allahabad by a decree, dated the 28th May, 1926, 
affirmed the decree of the Subordinate Judge. At the hearing 
before the Courts respectively the defendants (appellants) re- 
lied upon their possession under a certain purchase déed, dated 
the 19th November, 1908, of the equity of redemption of one 
Mahant Karya Bharthi in the said villages, whilst the plaintiffs 
(respondents) claimed a superior title through certain sale certi- 
ficates in respect of each of the villages eventuating out of suits 
filed by the predecessor of the plaintiffs (resportdents). It is 
unnecessary to go into any detail as to this branch of the con- 
troversy between the parties, as the decisions upon this matter 
in the Courts below have not been challenged in, argument be- 
fore this Board when the only question was whether thé plain- 
tiffs (respondents) were entitled to oust the possession of the 


= 
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defendants (appellants) without redeeming certain mortgages, 
dated respectively the 22nd March, 1904, and 26th April, 1904, 
and which the Trial Court had held were valid’ and subsisting 
mortgages. Now admittedly these mortgages were not usufruc- 
tuary mortgages, and as the plaintiffs (respondents) have been 
held to be and are the owners of the equity of redemption it is 
impossible to see under what title the defendants (appellants) 
can claim to resist the decree fer possession. As stated in the 
judgment of the High Court, “They,” t.e, the defendants. 
(appellants) “got possession by virtue of the sale of the 19th 
November, 1908. If the sale is invalid they must sur- 
render possession of the same because their “mortgages did not 
give them any right tô possession.’? Whatever rights (if any) 
they have under their mortgages they can no doubt enforce in 
proper proceedings taken for the purpose, but there is no prin- 
ciple or authority which’ enables the defendants (appellants), 
as contended by them, “to set up their mortgages as Shields 
against the plaintiff-respondents’ claim, for possession.” 

Their Lordships will, therefore, humbly advise His Majesty _ 
that this appeal should be dismissed with costs. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitor for respondents: H. S. L. Polak. 

K.J.R. Appeal dismissed. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. | 


PRESENT :—Lorp BUCKMASTER, VISCOUNT DUNEDIN, LORD 
TOMLIN, Sir GEORGE LOWNDES AND SIR Brnon MITTER. 


Dal Bahadur Singh and others ‘Appellants 
| ee ce: 

Bijai Bahadur Singh and others Respondents, 

Hindu Law—Adoption—Authority to adopt—Evidence of—Widow 


adopting—Statement of deceased, in mutation proceedings to obtain muta- 
tion of names in favour of adopted son—Admuissibility of, under S. 32 (3) or 
S. 33 of Evidence Act, against reversioner—Cross-examination om that 
point by reversioger disallowed in mutation proceedings—Effect—Authority 
to adopt—Proof of—Onus—Quantwm—Lapse of time—Authority exercised 
after long—Question as to it also raised after long lapse of time—Evidence 
of old man who had no particular reason to recollect—Sufficiency of. 

The principle upon which a statement made by a Ylead person against 
his pecuniary or proprietary interest is regarded as admissible in evidence 
is that in the ordinary course of affairs a person is not likely to make a 
statement to his own detriment unless it is true. But this sanction is 
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manifestly wanting in the case of a Hindu widow who, after a life-long 
enjoyment of hey husband’s property, desires at the end to pass it on 
to her own relations, and for this purpose goes through the form of adopt- 
ing her brother’s grandson, to effectuate which she is bound to allege 
authority from her husband. 

Held, accordingly, that a statement made bya deceased Hindu widow 
in proceedings to obtain a mutation of names in the register in favour of 
a boy whom she had adopted to her deceased husband that she had autho- 
rity to adopt to him was not against her pecuniary or proprietary interest 
within the meaning of S. 32 (3) of the Evidence Act and was not admissi- 
ble in evidence unde? that sub-section. 

Held further, that the widow’s statement was not admissible in evi- 
dence under S. 33 of the Evidence Act also, inasmuch as the Commissioner 
in the mutation procegdings definitely ruled, and rightly, that the question 
as to the power to adopt was not in issue in those proceedings and dis- 
allowed all cross-examination on that point by®’the reversioners (against 
whom the statement was sought to be used in evidence in the suit out of 
which the appeal arose), and the reversioners, therefore, never had the 
opportunity or right to cross-examine upon it. 

The true reading of S. 33 is that the #lverse party in the first pro- 
ceeding had both the right and the opportunity of cross-examining, and 
not “the right or opportunity to cross-examine.’’ 

A very grave and serigus onus rests upon any person who seeks to 
displace the natural succession of property by the act of an adoption. In 
such a case the proof requires strict and almost severe scrutiny, and the 
longer the time goes back from the date when the power was given to the 
time when it comes to be examined, fhe more necessary it is having regard 
to the fallibility of human memory and the uncertainty of evidence given 
after the lapse of such time, to see that the evidence is sufhcient and 
strong. 

Where the only evidence of an alleged authority to adopt, not 
attempted to be exercised, and not referred to or acted upon, by the widow 
until some 50 years after the death of her husband was that of an old man, 
and there was no exact reason given as to why he should have re- 
collected except the circumstances that he gave, vis., that he found the 
widow unhappy and weeping, because she was to be left utterly helpless, 
and that she was consequently told by her husband to adopt, held that it 
was impossible to rely upon that piece of evidence and that piece of evi- 
dence alone for the purpose of satisfying the very grave and serious onus 
that rested on the adopted son of proving the alleged authority to adopt. 


Consolidated Appeals No. 105 of 1928 from two decrees, 
dated the 23rd December, 1926, of the High Court, Allahabad 
(Dalal and Pullan, JJ.), which reversed a judgment and decree, 
dated the 7th July, 1923, of the Subordinate Judge of Allaha- 
bad, and dismissed the plaintiffs-appellants’ suit in its entirety. 

The material facts of the case, for purposes of the present 
report, are sufficiently fully stated in their Lordships’ judgment. 

The Trial Court, in holding that the statement of the 
‘widow made durthg the course of the mutation proceedings, was 
inadmissible in evidence in the present suit, observed as 
follows :— 

“As regards the question whether Ajit Singh had permitted 
Musammat Sultan Kunwar to adopt, the only evidence on the re- 
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cord is that of a witness Mata Badal Singh and the statement of 


Musammat Sultan Kunwar made in mutation preceedings started 
on the application filed by Musammat Sultan Kunwar for the sub- 


‘stitution of the name of defendant No. 6 in place of her own 


name. As regards the statement of Musammat Sultan Kunwar 
I am satisfied that it is not admissible against the plaintiffs. It 
was no doubt taken in the presence of Alopi Din Singh who put one 
or two questions to her, but heredetailed examination on the ques- 
tion of the adoption was not allowed to other parties to the muta- 


tion proceedings which probably led Alopi Din not to put any ques- 


tion to her on that point. Moreover the question of -possession 
was the only question material in that proceeding and the ques- 
tion of validity of the adoption was not in issue in that proceed- 
ing which is in issue in the present suit.” 

The High Court took the opposite view and held that the 
deposition of Musammat, Sultan Kunwar made in the mutation 
proceedings that she had authority from. her husband to adopt 
a son to him was admissible in evidence under sections 33 and 
32, sub-section (3) of the Evidence Att, 1872. In the course 
of their judgment they said: 

“The reason given by the Lower Court for holding that the 
statement of Musammat Sultan Kunwar in the mutation proceed- 
ings is inadmissible is that she was not fully cross-examined on 


“the question of adoption and also that the question of the validity 


of the adoption was not in issue iri that proceeding. It is evident 
that the Lower Court only had in mind section 33 of the Evidence 
Act, but even so we do not agree with the view taken by him as to 
this statement. There is no doubt that the statement was made by 
a witness, who is now dead, before a person authorized by law to 
take it and that the proceeding was between the same parties. 
Although, no doubt, mutation proceedings are decided primarily 
on the question of possession, this was a case in which the only 
ground, which was or could be alleged, for the entry of this boy’s 
name was his adoption, and the question of the validity ọf adop- 
tion can never be left out of sight at the time of making an entry 
in the revenue papers, because an invalid adoption conveys no 
tights. Moreover, we find from a perusal of the statement that 
Musammat Sultan Kunwar was cross-examined at length by the 
pleader repregenting the present defendants Nos. 1 to 5 whose 
interests in contesting the adoption were at that time identical with 
those of ‘the plaintiff’s father, Alopi Din Singh (who also resisted 
the mutation application) and it was in answey to a question by. 
the -pleader in cross-examination and not in examination-in-chief 
that she stated: “I have made the adoption at the dictation of 
my husband. He had directed me before, as well as five or six 
days before his death, to make an adoption.” Thus in our opinion 
all the provisions of section 33 are present to secure the admissi- 
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bility of this statement, We are also of the opinion that it would 
not be stretching the language of section 32, clause (3) too far to 
hold that a statement whereby a person renounces all right to a 
property enjoyed for over fifty years, is a statement against the 
pecuniary or proprietary interest of the person making it. We, 
therefore, admit in evidence the statement of Sultan Kunwar.” 

On the merits, the learned Judges considered that the state- 
ment of Sultan Kunwar (that ske had her husband’s authority to 
make an adoption) was truthful. They concluded their judgment 
in the following words: 
_ “The Lower Court thinks that had Ajit Singh wished to 
make an adoption he would have made one himself or if he had not 
done so the widow would have made the, adoption immediately. 
We are unable to agree with the Lower Court on either point. We 
have to consider the facts of the case. Ajit Singh was a man who 
at the age of 75 married a young girl, presumably in the 
hope that she might bear him a son. Such a man would put off 
making an adoption until the last moment, and seeing that he was 
leaving behind him a widow of not more than 20 years of age it is 
likely enough that he would wish to leave her as free as possible, 
and not throw her at once at the mercy of her brother by adopt- 
ing her brother’s son. As to the delay by Sultan Kunwar herself 
we consider that she has herself explained it. The moment she 
made the adoption she would lose her own control over the pro- 
perty and would precipitate a suit on the part of the reversioners. 
By keeping the adoption in abeyance she preserved the property in 
her own hands while her brother and his son managed it for 
her, in the hope that she would ultimately convey it to them or 
their descendants by making this adoption. It is not, therefore, 
surprising to find that she should wait until she was herself on 
the brink of the grave to adopt her brother’s grandson; that she 
made an adoption is certain and it is equally certain that she her- 
self stated that she did so on the direction of her husband. We 
see no reason to disbelieve her statement.” s 

Against the above judgment of the High Court the present 
appeal was preferred to His Majesty in Council. 

De Gruyther, K.C. and Dube for appellants. 

S. Hyam for respondents. 

31st October, 1929. Their Lordships’ judgment was deli- 
vered by 

LORD BUCKMASTER.— Their Lordships do not desire to hear 
the appellants fyrther, for, in their opinion, this appeal must 
succeed. It is brought against two decrees of the High Court 
of Judicature at Allahabad, dated the 23rd December, 1926, 
both of which involve the only point that ig now open for con- 
sideration, namely, whether or not power was conferred upon 
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Musammat Sultan Kunwar by her husband Ajit Singh, to make 
an adoption to him. 9 

The facts of the case are these: Ajit Singh died in 1860, 
leaving Musammat Sultan Kunwar his widow. It is stated 
that he had anxiously hoped for heirs, but that hope had been 
disappointed, and his widow was left without any son or daugh- 
ter to comfort her. She continued in her loneliness until 1914, 
and on the 6tH October of that year she purported to adopt to 
her husband one Amar Bahadur Singh. It is that adoption 
that is in dispute. So far as the documents and ceremonies are 
concerned it is not now impeached, the challenge is against the 
power to adopt and not the process by which the adoption was 
carried out. Consequent on the adoption the widow proceeded 
to obtain a mutation of names in the register, and for that 
purpose, of course, the dact of the adoption was a necessary 
piece of evidence. These proceedings were opposed by the re- 
versioners, but the officer before whom they took place had to 
decide the dispute on the basis of possession and if he was un- 
able to satisfy himself on this point then he was under an 
obligation to ascertain by Summary enquiry as to which of the 
parties was best entitled to the property. 

Musammat Sultan Kunwar died in or about October, 1915, 
and litigation ensued. Finally, the present suit was instituted 
by the reversioners against, among others, the adopted son in 
the Court of the Subord aie Judge of Allahabad. The Sub- 
ordinate Judge on the 7th July, 1923, decided against the adop- 
tion; that decision was reversed by the High Court of Judica- 
ture at Allahabad, from which Court the present appeal pro- 
ceeds, 

The only point now left for consideration is as to the na- 
ture and” value of the evidence that has been put forward in 
support of the power of adoption. It consists of two elements, 
and two elements alone: one is contained in a statement made 
by Musammat Sultan Kunwar on the mutation proceedings, and 
the other is a statement by an old man properly given and 
received in evidence. The learned Subordinate Judge thought 
that the evidence of the lady was not admissible, and the High 
Court have taken a different view upon that point. 


Now, there are two sections, and two secÑons alone, of the 
Indian Evidence Act, by virtue of which the respondents claim 
that the widow’s siatement could be properly received. The 
first is section 32, tlause 3. Under that section a statement of 
a dead person can be admitted when it is against the pecuniary 


~ 
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or proprietary interest of the person making it. The principlé 
upon which suck statements are regarded as admissible in evi- 
dence is that in the ordinary course of affairs a person is not 
likely to make a statement to his own detriment unless it is true. 
But this sanction is manifestly wanting in the case of a Hindu 
widow who, after a lifelong enjoyment of her husband's pro- 
perty, desires at the end to pass if on to her own relations, and 
for this purpose goes through the form of adopting her brother's 
grandson, to effectuate which she is bound to allege authority 
from her husband. 
Section 33 is of a different character. It provides that— 


‘‘Eyidence given by a witness in a judicial pfoceeding or before any 
person authorised by law to take it, is relevant for the purpose of proving 
in a subsequent judicial proceeding, or in a later stage of the same judicial 
proceeding, the truth of the facts which it states, when the witness is 
dead’’—as is the case here—‘‘or cannot be ffund; . . . Provided that 
the proceeding was between the same parties or their representatives in 
interest, that the adverse party in the first proceeding had the right and 
opportunity to cross-examine, and that the questions in issue were substan- 
tially the same in the first as in the second proceeding. ”’ 


It is suggested that there is some change in the language 
of the first of those provisions that have been read, and that 
the words should be “that the adverse party in the first proceed- 
ing had the right or opportunity to cross-examine.” Their 
Lordships are not prepared to accept that modification. They 
think that the true reading of the section is that the party had 
both the right and the opportunity of cross-examining. In this 
particular case the reversioners sought to cross-examine with 
regard to the creation of the power, and objection was promptly 
taken that it was not the real issue in the mutation proceedings 
at all, and that, therefore, the cross-examination was irrelevant. 
That objection was sustained, but, in spite of this, the cross- 
examination appeared still to filter through the objectién, as it 
not infrequently does in some cases here. In the end there was 
no doubt that the Commissioner definitely ruled, and it is not 
disputed that his ruling was right, that the question as to the 
power to adopt was not in issue. The party, therefore, never 


had the opportunity or the’ right to cross-examfhe upon it. 


Therefore, under section 33 again the evidence is not admissible. 


It further follows from what has been said that the issue in 
the mutation procéedings was not substantially the same as in 
the present case, and accordingly under neither of these sections 
was the evidence properly admitted. That throws us back on 
the evidence of a person who is said to have Been present when 
the power to adopt was conferred. He is an old man. No one 
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knows quite how old he is, and there is no exact reason given 
as to why he should have recollected except the circurnstances 
that he gives, viz., that he found Musammat Sultan Kunwar 
unhappy and weeping, because she was to be left utterly help- 
less, and that she was consequently told to adopt. It is, of 
course, possible that the unhappiness from which she then 
suffered “through her’ sense of loneliness might swiftly have 
passed away; but it 15 certainly remarkable that if she was given 
power to adopt as some solace for her sense of desolation, that 
she did not attempt to exercise that power, or, as far as one can 
see, refer to or act upon it in any way uatil some fifty years 
had elapsed. ` 

Their Lordships’ Board think it would be ‘nipossible to rely 
on this piece of evidence and this piece of evidence alone for 
the purpose of satisfying the very grave and serious onus that 
rests upon any person who seeks to displace the natural succes- 
sion of property by the act of an adoption. In such a case the 
proof requires strict and almost severé scrutiny, and the longer 
the time goes back from the date_when the power was given to 
the-time when. it comes to be examined, the more-necessary.it is 
having regard to the fallibility of human memory and the un- 
certainty of evidence given after the lapse of such time, to see 
that the evidence is sufficient and strong. . 

“ Their Lordships are unable to find that the evidence of this 
old man alone`can be relied upon as evidence sufficient. for that 
purpose. It is at least important to notice that when a similar 
issue had arisen in which the guardian of the adopted son com- 
promised a dispute on his behalf, the guardian states in plain 
terms ‘that Ajit Singh “had given no permission. in writing to 
his -widow to make any adoption.”: That is not in dispute. 
“There ‘is no witness of that time except an old man, and even 
he is not-in his proper senses. I cannot say whether or not Ajit 
Singh had given any permission before the said witness. But 
the said witness is of that time. There is no -evidence as re- 
gards verbal permission or permission in writing. ” Tet is per- 
fectly true that there is nothing to-identify the witnéss referred 
to-as this particular witness; but it certainly is remarkable that 
if.there. were other witnesses they. were not produced, and if this 
iS- the witness, there is at least some indic$tion given by the | 
guardian of fhe minor that he was a witness whose evidence was 
not sufficiently firm to be relied upon for this purpose. 

_It.must be remembered in that case that the statement was 
being. made on behalf of the adopted son, and that the guardian 
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was compromising a claim made against him in respect of pre- 
cisely the same matter. 


There is no reason to support the suggestion that the guar- 
dian dishonestly gave away the rights of his ward, and, in the 
face of such a warning, their Lordships think it would be im- 
possible to place that reliance upon the evidence of the old man 
which it is essential should be placed upon it if the respondents’ 
contention in thig case were to prevail. 


The High Court has undoubtedly based its judgment upon 
a view of the Evidence Act which their Lordships are unable 
to accept. They ¢vill accordingly humbly advise His Majesty 
that this appeal must be allowed and the decree of the Sub- 
ordinate Judge restored, with costs here and below. 


Solicitors for appellants: Barrow, Rogers & Nevill. 
Solicitors for respondents: Dottglas, Grant & Dold. 


KJoR: < Appeal allowed. 


PRIVY COUNCIL. 


[On appeal from the. Chief Court of Oudh at Lucknow. ] 


PRESENT:—Lorp ATKIN, SIR JOHN WALLIS AND SIR 
LANCEEOT SANDERSON. 4 


Sir Hukumchand Kasliwal, Kt., and another .. Appellants* 
Uv. ; 
Radha Kishen Moti Lal Chamaria (a firm) and 
others .. Respondents. 


Mortgage—Deed constituling a—Deed merely creating right to obtain 
regular deed of mortgage—Test—Construction of deed—Transfer of Pro- 
perty Act, Ss. 58 and 100. 


By an agreement, dated 14th F ebruary, 1920, made between,the Pioneer 
Mills, Ltd. (hereinafter called the Company) and the plaintiffs, the 
plaintiffs were appointed Banians to the Mills and agreed to finance them 
to the extent of Rs. 1,500,000 receiving interest on the daily balances at 
8 per cent. per annum and commission of 2 annas in the maund on certain 
purchases and manufactured goods. 

The agreement further provided :— 

‘*That all stock-in-trade . . . shall be under hygothecation to the 
Banians and in their charge and control . . . . and all deliveries shall 
be made upon delivery orders from the company and upon payment to the 
Banians of the price of the quantity to be delivered upon the delivery 
orders.’’ ¢ F 

Clause 7 provided :— : 

“That the company shall as soon as possible after the execution of 
these presents execute in favour of the Banians a regular deed of mort- 





*P,C. Appeal No. 100 of 1928. 12th December, 1929, 


PoC: 





Dal Bahadur 
Singh 
a: 
Bijai Bahadur 
Singh, 


Lord. | 
Buckmaster, 


PCG, 





Sir 
Hukumchand 
Kasliwal 
7, 
Radha 
Kishen Moti 
Lal Chamaria. 


< 


Pa a 





Sir 
Hukumchand 
Kasliwal 
| v, ‘ 
Radha 
Kishen Moti 
Lal Chamaria. 


454 THE MADRAS LAW JOURNAL REPORTS. [ vor. 


gage of the land, refinery, factory, plants, machineries, implements, struc- 
tures and buildings at Unao for the sum of Rs. 5 lacs fo meet any deficit 
that may be due to the Banians for the advances made by them after avail- 
ing of the stock under hypothecation to them as aforesaid.’ 


Held, that the terms of the said agreement of 14th February, 1920, 
which related to the immoveable property of the Company, did not consti- 
tute a mortgage or charge upon such property within the meaning of 
Ss. 58 and 100 of the Transfer of Property Act in respect of the sums 
‘advanced thereunder. g l 

So far as the immoveable property was concerned, the said agreement 
merely created a right in the ‘plaintiffs to obtain another document, viz.. 
a regular deed òf mortgage of the said immoveable property which was 
te be executed by the Company. 


Appeal No. 100 of 1928 from a decree ofthe Chief Court of 
Oudh (Stuart, C.J. afd Wazir Hasan, J.), dated the 29th Nov- 
ember, 1926, which varied a decree of the Court of the Sub- 
ordinate Judge of Unao, dated the 30th April, 1925. 

The material facts*of the case appear sufficiently fullv 
from their Lordships’ judgment. 

As the decision of the Privy Coungil turned solely upon a 
correct interpretation of the agreement of 14th February, 1920, 
it 15 set out below verbatim : ; 

“Memorandum of agreement” made this 14th February, 1920, 
between the Pioneer Mills, Limited, a joint-stock company with 
limited liability registered under the Indian Companies Act, 1913, 
having its registered office at Grosvenor House, Old Court House 
Street. Calcutta (hereinafter called the company) of the one part 
and Sir Hukumchand Kasliwal, Knight and Harkishen Das 
Bhuttar (both hereinafter called the Banias) of the other part. 
Whereas the company desires to obtain advances from the Banias 
for the conduct of its business and the work of its refinery and 
factory at Unao and Whereas the Banias have agreed to make 
advances subject to the security and to the terms and conditions 
hereinafter mentioned and Whereas the company has at present 
a cash credit account with the Tata Industrial Bank, Limited, on 
the security of the stock-in-trade of the company, and ‘Whereas 
the factory of the company including the land. machinery, plant 
and structures belonging to it is under mortgage executed in favour 
of Baldeodas Kedarnath and Whereas it has been agreed between 
the parties thatethe stock and block under hypothecation and mort- 
gage as aforesaid should be released from the existing encumbran- 
ces and should form part of the securitv in favour of the Banias, 
Now this memorandum witnesseth as follows om | 

l. .That tle Banias shall from time to time make advances 
on account current to the company on its cheques or drafts pro- 
vided :— 

(a) that such advances are requisitioned up to the limit of 
the value of the stock-in-trade (other than the block) under hypo- 


(ows 
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thecation to the Banias and in their custody, control and charge 
and also providegl 


(b) that such advances shall ordinarily be required from time 
to time during the season for the purchase of gur and also 
throughout the year for the establishment and working expenses. 


(c) That the aggregate amount due for such advances to the 
Banias shall not at any one time exceed the sum of rupees fifteen 
lacs which shall include the sums*required to be paid to the said 
Bank and to the mértgagee holding under the mortgage of Baldeo- 
das Kedarnath on their mortgages. 


2. That all stock-in- trade including sugar and gur whether 
in raw condition or ih process of manufacture or in a finished con- 
dition shall be under hypothecation to the*Banias and in their 
charge and control, but the Banias shall not be liable for any dete- 
rioration or loss. 

3. That the company shall keep the stock insured to the full 
value thereof and shall also keep the factory (including the land, 
machinery, plant and structures) insured to the extent of at least 
rupees seven lacs, the safd insurance being effected with a well- 
known company in Calcutta. The policies of insurance: shall be 
made over by the company to the Banias duly assigned and trans- 
ferred. 

4. That the company shall every day furnish to the Banias 

a return showing purchases, sales and stock during the previous 
week. 
ı 3. That the stock shall be in the custody and control of the 
Banias, and all deliveries shall be made upon delivery orders from 
the company and upon payment to the Banias of the price of the 
quantity to be delivered under the delivery orders. All earnest 
money coming from customers for the purchase of sugar shall 
be paid into the hands of the Banias to be credited to the account 
of the company. 


i 6. That the amount now due by the company to the Tata 
Industrial Bank shall be deemed to be an advance by the Bank 
to the company. The Banias shall be entitled to the security now 
with the said Bank and shall meet the liability due by thé company 
to the said Bank. The company shall have no liability to pay the 
moneys due to, the said Bank, the lability of the cgmpany being 
to the Banias for the amount now due to the said Bank. 

7. That the company shall, as soon as possible after the exe- 
cution of these pregents, execute in favour of the Banias a regular 
deed of mortgage of the land, refinery, factory, plants, machinery, 
implements, structures and building at Unao for the sum of rupees 
five lacs to meet any deficit that may be due to the Banias for the 
advances made by them after availing of the stêck under hypothe- 
ication to them as aforesaid. 
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8. That the company shall pay to the Banias interest on all 
the daily balances against the company at the sate of eight per 
cent. ‘per annum, 


9. (A) That in addition to the interest the company shall 
pay to the Banias a commission at two annas per maund on 


(a) all purchases of gur, and 
(b) on all manufactured sugar and molasses. 


(B) That the company shall pay for the establishment up 
to a limit of Tupees one hundred per mensem employed by the 
Banias for custody of the stock and factory and for deliveries. 
Quarters shall be provided by the company for such staff. ` 

10. That the actounts of interest commission advances shall 
be made up and adjusted up to the 30th day of June and the 3lst 
day of December in every year, and shall be credited and debited 
in the said account currant and shall be signed on behalf of both 
parties and interest shall run on all balances found due on the 
making of such debit and credit. 

11. That if on the making up and*the adjustment of the ac- 
counts as aforesaid every six months the stock is found to be of 
larger value than the amount due to the Banias the company will 
be at liberty to withdraw the surplus stock from the security for 
its own purposes. 

12. That if by reason of depreciation of prices, deterioration, 
loss or any other reason the value of the security falls below the 
amount due for’ the time being to the Banias for advances, the 
Banias shall be at liberty to call for from the company further 
security to make up the amount due for the advances. If the 
margin so required is not made up within one month of the 
requisition from the ‘Banias then the Banias will be at liberty 
forthwith to call in their advances and to enforce their security 
though the time hereinafter provided for the continuance of the 
agreemegit shall not have expired. 

13. That if on proper requisition being made by the company 
for advances under the terms and conditions herein contained the 
Banias shall fail to make such advances the company will be at 
liberty by. giving two weeks’ registered notice to the Banias to 
rescind this agreement if payment is not made in the interval though 
the period fdr the continuance thereof shall not have expired. 

14. That subject to the provisions hereinbefore contained this 
agreement shall be deemed to have commenced from the Ist 
January, 192), the Banias shall be entitled tŷ commission on all 
.purchases and manufactured goods from that date. This agree- 
ment shall continue for five years until the 3lst December, 1924. 


15. That in the event of the determination-of this agreement 
the rights and liabilities of the parties hereto shall continue until 
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the accounts between them are finally adjusted and closed and all P. C. 
moneys found gue by either party fully paid up. Sir 
16. That in the event of any dispute or difference between ar ran 


the parties in any matter relating to these presents or to any tran- v. 
saction thereunder, such dispute or difference shall be referred for ore ae 
final decision to two arbitrators one to be nominated by each party, Lal Chamaria. 
and the decision of the arbitrators shall be final and finding. If 

there is a difference between the arbitrators such difference shall. 

be decided by an umpire to be nominated by the arbitrators and the 

decision of the umpire shall be final and binding in the matter of 

the difference referred to him. | 


d 
17. That until the mortgage debt dug on the mortgage ori- 
ginally in favour of Baldeodas Kedarnath are (?) not paid off 
the company shall keep a margin in the hands of the Banias of 
stock of the value of rupees three lacs over and above the amount 
that may be due to the Banias. if 


In witness whereof the parties to these presents have here- 
unto set and subscribedetheir respective hands and seals the day 
and year first above written.” 


The main questions for determination on the appeal to the 
Privy Council were (a) whether the appellants (plaintiffs) had 
a charge on the immoveable properties of the Pioneer Mills, 
Limited, defendant No. 1 (hereinafter called the company) under 
the terms of the above agreement of 14th February, 1920, and 
were secured creditors of the company; and, if so, (b) whether 
they (the plaintiffs) were entitled to priority over the secured 
debts of (1) the Tata Industrial Bank, (2) Bilas Rai Hurdut 
Rai, and (3) Radha Kishen Chamaria and Moti Lal Chamaria, 
-defendants Nos. 2 to 4- (hereinafter referred to, for sake of 
brevity, as A, B and C, respectively), who were creditors of the 
company holding registered mortgages over the company’s im- 
moveable property executed subsequent to the date of the said 
agreement of the 14th February, 1920. (It may here be men- 
tioned that the prior incumbrances in favour of the Tata Indus- 
trial Bank and Baldeodas Kedarnath, referred to in the “recital” 
and in clauses 6 and 17 of the agreement of lth February, 
1920, quoted above, had been wiped off since, and no question 
arose in the appeal in respect thereto). : 
On an applichtion made to the High Court, Galcutta, on the 
Oth April, 1923 (a date subsequent to the institution ‘of the 
plaintiffs’ suit), the Pioneer Mills, Limited, went into liquidation 
under the orders of that Court, dated the. 4th June, 1923. 
~ During the liquidation proceedings in the High Court at 
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Calcutta, the entire assets of the company were sold by public 
auction on the 6th August, 1923, and the esale proceeds 
(Rs. 9,85,000) held by the liquidators. 


The substance of the claim put forward by the plaintiffs was 
that they were entitled to a declaration that they held a charge 
for a sum of Rs. 1,50,000 and interest thereon on the sale 
proceeds in the hands of the liquidators. The question of the 
charge as against the sale proceeds in so far as they represented 
the value of the moveable assets of the company, was of minor 
importance. The learned Judges of the Chief Court, Oudh, 
were informed by the liquidators at the hearing of the appeal 
in that Court that out*of the total amount of Rs. 9,85,000, the 
sale proceeds held by them, only Rs. 9,000 represented the value 
of the moveables. The serious question for -decision therefore 
was the claim of charge as against the sale proceeds of the 
intmoveable assets of the company. 


The Subordinate Judge framed (inter alia) the following 
issues for trial: 

4. (a) Does the agreement, dated 14th February, 1920, create 
a charge on the immoveable property? 


| l (b) If so, how does it affect the defendants Nos. 2 to 4 
(A, B and C)? 
(c) If so, what is its effect‘on the suit? 


5. Did plaintiffs advance Rs. 1,50, 000 to the defendant No. 1 
(the company) as alleged? 


6. If so, is that a charge on the immoveable property? 


8. Can the plaintiffs claim priority for the amount advanced 
against the defendants Nos. 2 to 4 (A, B and C)? 

The Subordinate Judge delivered judgment on the 30th April, 
1925. Inedealing with issues Nos. 4 and 6, which related only 
to immoveable property, he referred to the Registration Act, 1908 
and held that “not being registered, it (the plaintiffs’ agreement) 
cannot affect the immoveable property, 1f any, comprised therein, 
‘or be received as~evidence of any transaction affecting such .pro- 
perty (vide section 49 of the said Act).” The learned Judge also 
referred to settion 109 of the Indian Companies Act, 1913, and 
held that the plaintiffs’: agreement “not being registered with the 
Registrar of Joint Stock Companies as required, by section 109 of 
the Indian Companies Act, is void as against the liquidators and 
any creditors of the company and is therefore of no effect as 
against the defendants.” 


‘In dealing with an argument based on the provisions of 
section 17, sub-section (2) of the Registration Act, and its ap- 
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plication to clause 7 of the plaintiffs’ agreement (quoted above), 
the learned Sųbordinate Judge observed as follows:— 


“If it does not by itself create any interest in immoveable 
property, but contemplates the creation of an interest by a subse- 
quent document, then it comes within the exception of section 
17 (2), and, being a bargain paper only, its registration, no doubt, 
is not compulsory. The last position had to be accepted, and ap- 
pears to have been taken under “the present circumstances by the 
learned counsel fcr the plaintiffs, and he admitted in clear words 
that the agreement deed did not by itself create an interest in im- 
moveable property, but merely created a right in the plaintiffs to 
obtain a deed of m®rtgage from the defendant company. 


“Thus, from the wording of the deed of agreement, and the 
admission of the learned counsel for the plaintiffs, it is plain that 
no charge was created under the deed itself, or on the day it was 
executed. All that the document does, if to create a possibility of a 
charge. In India, such a charge is not recognised.” 


The learned Subordinate Judge, therefore, found the fourth 
and sixth issues against the plaintiffs in the following terms:— 


“I, therefore, hold that no charge is created on any immove- 
able property either by the agreement deed, or by the subsequent 
advance of Rs. 1,50,000, and they do not affect the defendants 2 to 
4 (A, B and C) in any way. The issues are decided accordingly.” 

He also held on the eighth issue that “when there is no charge, 
no question of priority arises as against the defendants 2 to 4 
(A, B and C), and the issue is decided accordingly.” 

In the result, the learned Subordinate Judge held that the 
plaintiffs were unsecured creditors of the company. 


The plaintiffs appealed from the decision of the Subordi- 
nate Judge on (inter alia) the following grounds:— 


(14) That the Court below altogether misconceived the im- 
port of sections 58, 59 and 100 of the Transfer of Property Act, 
` and section 109 of the Indian Companies Act, and is wrong in in- 
terpreting the same, and in applying the same to the plaintiffs’ case. 

(15) That the Court below altogether misconceived the im- 
port of sections 17 and 49 of the Registration Act, and is wrong 
in interpreting the same, and in applying the same 10 the plaintiffs’ 
case, 

(29) That the Court below is wrong in holding that the 
charge had to be fegistered with the Registrar of Joint Stock Com- 
panies, and that the same not being so registered is invalid. 

(32) That the Court below is wrong in holding that there 


is no charge, and no question of priority againat defendants Nos. 2 
to 4 (A, B and C). 
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The plaintiffs’ appeal came before the Chief Court of Oudh 
on the 12th November, 1926, and after setting aside the decree 
of the Subordinate Judge, the learned Judges (Stuart, C.J. 
and Wazir Hasan, J.) directed the parties to produce before 
them such additional evidence as the parties desired. 


The further hearing came before the same Bench accord- 
ingly onthe 29th November, 4926. At that hearing the de- 
fendants Nos. 2 to 4 (A, B and C) admitted knowledge of the 
plaintiffs’ agreement of 14th February, 1920 and of the advance 
of Rs. 1,50,000 previous to the execution of the mortgages in 
their favour. The Appellate Court then delivered judgment on 


_ the same date, giving*full effect to the provisions of the Regis- 
“tration Act, and holding that the promise by the company to 


effect a mortgage in favour of the plaintiffs did not create any 
charge or lien in India, Raving regard to the provisions of the 
Transfer of Property Act, 1882, and the Indian Registration 
Act, 1908, which, they held, provided that no interest by way 
of mortgage or charge could he created in immoveable property 
without a formal registered deed. In the result, they made a 
decree that the plaintiffs be declared secured creditors of the 
company, but that their claim had no priority over the mort- 
gages of defendants Nos. 2 to 4 (A, B and C). 


_ As pointed out, however, by the Privy Council (in their 
judgment in the present appeal) the above judgment of the 
Chief Court, dated the 29th November, 1926, appears to be 
somewhat inconsistent with the former judgment delivered by 
them on the 12th November, 1926. 

In the earlier judgment (of 12th November), the Appellate 
Court first dealt with the question of registration, observing that 


“the plaiptiffs’ agreement of 14th February, 1920, was not 


registered”, and then set out the provisions of clause 7 of the 
agreement (quoted above). Then, apparently dealing with the 
argument that if the agreement created a charge, it fell within 
section 17, sub-section 1 (b) and required registration; but if 
it did not create a charge, it fell within section 17, sub-section 
2 (v), and did not require registration, the Appellate Court 
stated its conclusion in the following words :— 

“The plaintiffs’ case is, that the agreement qn question entitles 
them tp.a chatge, in the event of delivery, over the moveable as- 
sets of the Pioneer Mills, Limited, and contains a promise to exe- 
cute a mortgage in respect of immoveables, in consideration of 
any sum or sums aflvanced by the plaintiffs, to the Pioneer Mills, 
Limited, within the maximum limit of 15 lacs of rupees. This 
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case, as just now stated, raises the question of the interpretation of 
the agreement of the 14th February, 1920, and to that extent it is 
a valid agreement even without registration. Neither the inter- 
pretation which the plaintiffs place on that agreement, nor the 
argument that the agreement interpreted as such does not require 
registration, was contested by the respondents (defendants) be- 
fore us. On the construction of.the agreement, therefore, we 
hold that it does create a charge iņ favour of the plaintiffs as re- 
gards the moveable assets, in the event of delivery, of the Pioneer 
‘Mills, Limited; and further it contains a promise on the part of 
the Pioneer Mills, Limited, to execute a mortgage in favour of the 
plaintiffs in respect of the immoveables of the Pioneer Mills, 
Limited, for the consideration of Rs. 1,50 000 which the Pioneer 
Mills, Limited, have received from the plaintiffs.” 


The learned Judges during the course of the same judg- 
ment (of 12th November ) then dealt, with the argument on 


section 109 of the Indian Companies Act, 1913, observing as 
follows :— 


“As regards the argtiment advanced on the side of the de- 
fendants-respondents and based on the provisions of section 109 
of the Indian Companies Act, 1913, much need not be said. Those 
-provisions are only applicable to a ‘mortgage, or charge created . 


by a company’. The charge arising in favour of the plaintiffs in’ 


the circumstances of this case is a charge by operation of law and 
not by a contract. Further, if the decree which we propose to 
pass in favour of the plaintiffs is regarded as an instrument by 
which the ‘charge is created or evidenced’, it will be open to the 


plaintiffs to take such steps as are provided for by section 109 to 
make the charge effective.” 


The Appellate Court concluded its judgment (of 12th Nov 
ember) in the following words:— 


“On the above grounds, we would grant a declaration to the 
plaintiffs that they are secured creditors to the extent of the sum 
of Rs. 1,50,000 plus interest, as indicated above, in relation to the 
sale proceeds in the hands of the liquidator. The decree of the 
Lower Court is, therefore, set aside, and a declaration in terms 
stated above is granted to the plaintiffs.” 


The reasoning of the appellate judgment (of 42th Novem- 
ber) on both the above points, so far as it applies to the im- 
moveable property of the company, appears to be inconsistent 
with the supplenfentary judgment pronounced by the same 
Court on the 29th November, 1926, in dealing with issue No. 8. 
The latter judgment concludes as follows: — 


“As regards issue No. 8, the plaintiffs’ comtention is that the 
agreement of the 14th February, 1920, coupled with the fact that 
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the plaintiffs did perform their part of the agreement, creates a 
charge in equity in their favour as against the immoveable pro- 
perty of the Pioneer Mills, Limited, as from the date of the per- 
formance, in other words, from the date of the advance of 
Rs. 1,50,000 made by them, and inasmuch as the defendants (i.e, 
‘defendants Nos. 2 to 4) had notice, the plaintiffs’ claim has 
priority over the mortgages of the defendants (Nos. 2 to 4). We 
are unable to accept this contegtion. On the part of the Pioneer 
Mills, Limited, there was a promise to effect a mortgage in favour 
of the plaintiffs for the advance or advances that they might make 
under the terms of the agreement, as we have already held in con- 
struing the agreement. We are of opinion that such a contract 
does not create any charge or lien in India, whatever might be the 
tule in England ‘founded on the principle that equity considers 
that done which ought to be done. In India, under the combined 
effect of the Transfer of Property Act, 1882, and the Indian Re- 
gistration Act, 1908, no énterest by way of mortgage or charge in 
immoveable property could be created without a formal regis- 
tered deed between the parties. The application of the rule of 
equity to the present case will contraverte the rules of law as they . 
exist in this country. We, therefore, reject the argument, and 
hold that the plaintiffs are secured creditors of the Pioneer Mills, — 
Limited, as we have already held; but their claim as such has no 
priority against the mortgages of the three defendants mentioned 
above. (t.e., defendants Nos. 2 to 4). To the declaration which 
we have already granted to the plaintiffs (wide their first judg- 
ment of 12th November, quoted above—K.J.R.); will be added 
the further declaration that they have no priority against the mort- 
gages of the three defendants (i.e., defendants Nos. 2 to 4).” 

The judgments of the Chief Court, dated the 12th and 29th 
November, 1926, are reported in I.L.R. 2 Luck. 299 and 99 
Indian Cases 483. mg 

From the decree of the Chief Court, dated the 29h Nov- 
ember, 1926, the plaintiffs appealed to His Majesty in Council, 
and contended (1) that the agreement of 14th February, 1920, 
created a valid charge in their favour, and (2) that as the subse- 
quent mortgages executed in favour of the defendants Nos. 2 
to 4 (A, B and C) were made with notice of the plaintiffs’ agree- 
ment, the plaintiffs were entitled to priority of payment. 

Sir Gerald Hurst, K.C., Leslie de Gruyther, K.C. and G. 
Douglas MacNair for appellants. . 

A. M. Dunne, K.C. and W. F. Swords for respondent 
No. 1. , 

W. H. Upjohn, K.C. and Bhugwandin Dube for respond- 
ent No. 2, 
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12th December, 1929. Their Lordship? judgment was 
delivered by e 

SIR LANCELOT SANDERSON.—This is an appeal by Sir 
Hukumchand Kasliwal, who was one of the plaintiffs in the 
suit, and Deokissen Bhattar, who was brought on the record on 
the death of his father, Harkissondas Bhattar, the other plain- 
tiff in the suit, against a decree of the Chief Court of Oudh, 
dated the 29th November, 1926, “which varied a decree, dated 
the 30th April, 1925, of the Subordinate Judge of Unao. 


The suit was brought against four defendants, vis.: (1) 
The Pioneer Mills, I,td.; (2) The Tata Industrial Bank, Ltd. ; 
(3) Bilas Rai Hurdut Rai, a firm which isenow represented by 
the respondents Lala Ram Narain, Lala Radha Kissen, Lala 
Ganga Prasad and Lala Hari Prasad, and (4) the firm of Radha 
Kishen Moti Lal Chamaria. í 


The suit was brought on the 10th February, 1923, in the 
Court of the Subordinate Judge of Unao. 


By an order of the 4th June, 1923, the High Court of 
Calcutta directed the Pioneer Mills, Ltd., (hereinafter called 
the company) to be wound up, and by a subsequent order the 
High Court granted sanction for the continuance of the suit at 
Unao against the liquidators of the company. All the assets 
of the company were sold by public guction and the sale pro- 
ceeds amounting to Rs. 9,85,000 are now held by the liquida- 
tors. 


The plaintiffs, by their plaint, prayed as follows:— 


“(1) For a declaration that the defendant Company’s factory at 
Unao, together with the land, plants, machineries, implements, structures 
‘ and buildings and its stock-in-trade at Unao stood charged with the repay- 
ment of the amount which might be found due to the plaintiffs for the 
advances made to the defendant Company as aforesaid. 


‘<(2) For a declaration that the plaintiffs’ claim herein was entitled 
to priority over the alleged claims of the defendants, the Tata Industrial 
Bank, Radha Kishen Moti Lal Chamaria and Bilas Rai Hurdut Rai. 

“*(3) That in default of payment the said mortgaged properties or a 
sufficient part thereof be sold by and under the direction of the Honourable 
Court, and the sale proceeds, after deducting thereout the costs of such 

sale, be first applied towards the payment of the amounts ofethe plaintiffs’ 
‘claim, and the balance, if any, be held subject to the further order of the 
Honourable Court. 


“ (4) For the costs of the suit.” 
The plaint was later amended and the following prayer 
added :— 


‘‘From the amount of sale proceeds amounting to Rs. 9,85,000 in the 
hands of the High Court of Calcutta the money due to the plaintiffs may 
be awarded,”’ 
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The plaintiffs and the defendants, other than the company, 
are creditors of the company, and the questiogs which arise in 
the present appeal are (1) whether the plaintiffs have a charge 
on the immoveable properties of the company or the proceeds of 
sale thereof by reason of the terms of an agreement, dated the 
14th February, 1920, hereinafter mentioned, and are secured 
creditors of the Company, and (2) if so, whether the plaintiffs 
are entitled to a priority over the secured debts of the above- 
mentioned defendants. 


Many issues were raised at the trial, to which tt is not ne- 
cessary to refer, inasmuch as no question now arises in respect 
thereof. The learned Subordinate Judge decided that the agree- 
ment of the 14th February, 1920, did not create a charge on 
the immoveable property of the company, and that in any event 
no charge could be enforced owing to lack of registration. For 
these and other reasons set out in his judgment the learned 
Judge dismissed the suit with costs. 


The plaintiffs appealed to the Chief Court of Oudh. The 


learned Judges of the Chief Court made the following decree :— 

“(It is ordered and decreed that this appeal be allowed, the decree of 
the Lower Court be set aside, the plaintiffs be declared secured creditors 
oí the Pioneer Mills, Ltd., but their claim as such has no priority over the 
mortgages mentioned below, and the plaintiffs be and they are hereby 
granted a decree for Rs. 1,50,000 (rupees one lakh and fifty thousand) 
only with 8 per cent., per annum “interest on Rs. 1,00,000 from 16th Feb- 
ruary, 1920, and on Rs. 50,000 from 4th March, 1920, to the date of reali- 
sation as against the liquidators, subject to the mortgages— 

(J) of the 31st August, 1922, in favour of Radhakishen Motilal 
Chamaria, and : 

(2) of the 10th August, 1922, in favour of Bilas Rai Hurdut Rat: 
and. as it will serve no useful purpose, this decree is not declared subject 
to the mortgage of the 10th August, 1922, in favour of the Tata Industrial 
Bank, Ltd., being of no practical consequence now in view of the fact 
appearing in First’ Civil Appeal No. 73 of 1925 that that mortgage has 
come to be merged in, or at any rate no claim can be made on its basis 
independently of the mortgage of 3lst August, 1922, in favour of Radha- 
kishen Motilal Chamaria to which this decree has been made subject.’’ 


- The learned Judges held that the said agreement created a 
charge in favour of the plaintiffs as regards the moveable assets 
of the Company in the event of delivery. No question in this 
appeal arises in connection with that decision. 


‘The matters in issue, as already stated, are confined to the 
allegations that the plaintiffs have a charge nee the immovelable 
properties of the company, and the proceeds of sale of such pro- . 
perties, and that they are entitled to priority in respect thereof. 

As regards the immoveable property, it is not clear what 
was the Jean of the learned Judges of the Chief Court, 
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because they delivered two judgments which do not appear to 
be entirely consigtent. 


Apparently they held that the plaintiffs had a charge over 
the immoveable property of the company by operation of law 
and not “by contract” but decided that the plaintiffs had no 
priority over the mortgages of the above-mentioned creditor 
defendants. It is from the said decree that the plaintiffs have 
appealed. , 


The material facts relating to the questions arising in their 
appeal ard as follows. The plaintiffs’ claim depends upon an 
agreement, dated tHe 14th February, 1920, made between the 
company and the plaintiffs. The plaintiffs were thereby appoint- 
ed Banians to the Mills and agreed to finance them to the extent 
of Rs. 1,500,000, receiving interest on the daily balances at 
8 per cent. per annum and commission 6f 2 annas in the maund 
on certain purchases and manufactured goods. 


The agreement further provided :— 


That all stock-in-trade . . . shall be under hypothecation to the 
Banians and in their charge and control . . . and all deliveries shall be 
made upon delivery orders from the*company and upon payment to the 
Banians of the price of the quantity to be delivered upon the delivery 
orders.’’ g 


Clause 7 provided:— 


‘That the company shall as soon as possible after the execution of 
these presents execute in favour of the Banians a regular deed of mortgage 
of the land, refinery, factory, plants, machineries, implements, structures 
and buildings at Unao for the sum of Rs. 5 lacs to meet any deficit that 
may be due to the Banians for the advances made by them after availing 
of the stock under hypothecation to them as aforesaid.’’ 

The plaintiffs in pursuance of the agreement advanced to 
the company Rs. 1,00,000 on the 16th February, 1920, and 
Rs. 50,000 on the 4th March, 1920, and it is these sums together 


with interest which they now seek to recover. 


The claims of the above-mentioned defendants are as 
follows :— 


The company executed the following mortgages:— 


(t) On the 10th August, 1922, in favour of the Tata In- 
dustrial Bank to secure loans on a cash credit account up to 
Rs. 5,00,000. 4 

(ii) On the 10th August, 1922, in favour ‘of Bilas Rai 
Hurdut Rai for Rs. 4,00,000. 

(iii) On the 31st August, 1922, in favous of Radha Kishen 
Chamaria and Moti Lal Chamaria for Rs. 5,00,000. 
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‘The. said mortgages in favour of the said three defendants 
Were upon cortain immoveable properties of the company and 
the deed of the 10th of August, 1922, in favour of the Tata 
Bank ‘included a charge on the stock-in-trade of the company. 
The property camped in the said mortgage in favour of the 
Bank and the debt secured thereby were assigned by the Bank 
to the firm of Radha Kishen Moti Lal Chamaria, in consequence 
of an agreement made between the parties thereto in April, 1923, 
which brought into operation a deed of transfer, dated the 2nd 
January, 1923. 


- The mortgage in favour of the Tata Bank was registered 
pursuant to the provisions of the Indian Companies Act, 1913, 
within the time extended by the Court on the 22nd December, 
1922.: The mortgage in favour of Bilas. Rai Hurdut Rai was 
registered under the said Companies Act within the time extend- 


- ed by order of the Court on the 21st November, 1922, and the 


mortgage in favour of the firm of Radha Kishen Moti Lal was 
registered under the Companies Act on the 21st September, 1922. 


No deed of mortgage of the immoveable property of the 


company was ever executed in favour of the plaintiffs and the 


above-mentioned agreement of the 14th February, 1920, between 
the plaintiffs and the company was not registered under the pro- 
visions of the Indian Companies Act, 1913, or under section 17 
of the Indian Registration Act of 1908. 


The argument presented on behalf of the plaintiffs was to 
the effect that the plaintiffs have a valid and enforceable contr act, 
that it is specifically enforceable, and that it entitles the plaintiffs 
in the winding-up of the company to the same priority as the 
plaintiffs would have had if a mortgage had been executed at the 
time of the advance. 


It was further urged that as the plaintiffs had a right to 
specific performance of the agreement and inasmuch as the cre- 
ditor defendants advanced monies with knowledge of the agree- 
ment, they must be held to have taken their securities subject to 
the agreement. 


There are more than one reason why these EUNN cannot 
be accepted and the appeal must fail, but thear Lordships are of 
opinien that it will be sufficient if they draw attention to one 
matter, which, in their opinion, disposes of the plaintiffs’ case. 


It is to be noted that the claim in this case is not for specific 
performance of the agreement of the 14th February, 1920. 


f 


4 
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The claim, so far as the present appeal is concerned, is for 
a declaration that the company’s immoveable property, which is 
referred to in paragraph 7 of the agreement, stands charged 
with the amount of the advances made by the plaintiffs and 
interest thereon. 


Their Lordships are of opinion that the terms of the said 
agreement of the 14th of February, 1920, which relate to the 
immoveable property of the company, do not constitute a mort- 
gage or charge upon such property within the meaning of 
sections 58 and 100 of the Transfer of Property Act, 1882. 


So far as the ifnmoveable property was concerned, the said 
agreement merely created a right in the plaintiffs to obtain 
another document, viz., a regular deed of mortgage of the said 
immoveable property which was to be executed by the company. 


In short, the plaintiffs are on the horns of a dilemma. On 
the one hand, if the said agreement did not create a mortgage 
or charge upon the imnsoveable property of the company, as 
already intimated, the plaintiffs’ claim to a charge and priority 
must of necessity fail. On the other hand, if it did create a 
mortgage or charge upon the immoveable property of the com- 
pany, it would come within the provisions of section 17 (1) (b) 
of the Registration Act of 1908, and as it was not registered in 
pursuance of that section, the provisions of section 49 of the 
Registration Act would apply, and the unregistered agreement 
would not affect the immoveable property comprised therein and 
it could not be received in evidence of any transaction affecting 
such property. 

For these reasons their Lordships are of opinion that the 
appeal fails. 

-In the decree of the Chief Court it was stated thatethe de- 
cree in favour of the plaintiffs for Rs. 1,50,000 with interest 
was subject to the mortgages of 

(1) the 3lst August, 1922, in favour of thé Radha Kishen 
Moti Lal Chamaria; and 

(2) the 10th August, 1922, in favour of Bilas Rai Hurdut 
Rat; 
and that the decree was not declared subject to the mortgage 
of the 10th August, 1922, in favour of the Taja Industrial 
Bank, Ltd., as the last-mentioned decree was merged in, or, at 
any rate, no claim could be made on its basis independently of, 
the mortgage of the 31st August, 1922, in favour of Radha 
Kishen Moti Lal, to which that decree had been made subject. 
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This decree requires alteration, because in Appeal No. 9 of 
1928 between Lala Ram Narain and others ẹ Radha Kishen 
Moti Lal Chamaria, their Lordships have decided that there 
was no consideration for the mortgage of the 31st August, 1922, 
in favour of Radha Kishen Moti Lal Chamaria, -and that con- 
sequently it was not a valid mortgage upon the company’s 
iriamoveable property. 


Their Lordships, however, held in that appeal that the firm 
of Radha Kishen Moti Lal were the transferees of the mortgage 
in favour of the Tata Bank, of the property comprised therein, 
and of the debt secured thereby. Consequently it should be 
declared that the plaintiffs have no charge upon the immoveable 
property of the company and that their claim under the decree 
for Rs. 1,50,000 and interest is subject to the two mortgages, 
vigs.: (1) the mortgageeof the 10th August, 1922, in favour of 
Bilas Rai Hurdut Rai, and (2) the mortgage of the same date 
in favour of the Tata Bank, of which the firm of Radha Kishen 
Moti Lal Chamaria are the transferees. 

The case, therefore, will be remitted to the Chiet Cons in 
order that the claims of the ereditors of the company, secured 
and unsecured, may be dealt with in the liquidation. 

The plaintiffs must pay to the respondents who appeared 


their costs of this appeal. 


Their Lordships will humbly advise His Majesty accord- | 


"ingly. 


Solicitors for appellants: Watkins & Hunter. 

Solicitors for respondent No. 1: J. J. Edwards & Co. 

‘Solicitors for respondent No. 2: T. L. Wilson & Co. 
K.J.R. Wr Appeal dismissed. 


"IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


(Ordinary Original Civil Jurisdiction.) .. 
PRESENT :—MR, JUSTICE KUMARASWAMI SASTRI. 


V. V. Subramiah Chetty and three others .. Plaintiffs* 
U. l 
Nataraja Pillai and seven others > a Defendants, 


Hindu Law—Succession—Gotraja sapindas—Competition between—Rule 
of selection—Three degrees in each branch or seven degrees to be reckon- 


—_ ma 
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* C.S. No. 53 of 1924. 24th August, 1928. 
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ed in each branch—Great-grandson of great-grandfather of the propositus 
and. son of great-grandson of the grandfather of the propositus—Preferen- 
tial heir. 6 


In determining which of two gotraja sapindas is the nearer heir, only 
three degrees in cach branch have to be reckoned and not seven degrees 
and, after the third degree in one branch, the three degrces in the next 
collateral branch must be reckoned and so on. Consequently, the great- 
grandson of the great-grandfather of the propositus is a preferential heir 10 
the son of the great-grandson of the grandfather of the propositus. 


Buddha Singh y. Laltu Singh, (1915) L.R. 42 T.A. 208: I.L.R. 37 
All. 604: 29 M.L.J. 344 (P.C.) referred to. 


V. Raglumatha Sastri for plaintiffs. 

T. L. Venkajrama Aiyar, S. Parthasarathi Aiyangar and 
V. Ramaswami Aiyar for defendants. . 
< The Court delivered the following 


JuDGMENT.—This is a suit by the plaintiffs claiming to 
be trustees of the charities founded by*one Calve Sadasiva Chet 
by his will, dated the 25th of July, 1889, and Codicil, dated 
the 20th of May, 189}, for a declaration that the first three 
plaintiffs are absolutely entitled to the properties mentioned in 
the plaint and that the defendants have no manner of right there- 
to, and other reliefs. ° 


The case for the plaintiffs is that Item 1 of the plaint sche- 
dule property belonged to Vasavambammal, widow of Calve 
Sadasiva Chetti, that she died issueless and intestate, that the 
4th plaintiff succeeded to the properties as the next reversioner, 
that he by a deed transferred the properties to the trustees con- 


stituted by the will of Sadasiva Chetti and that the plaintiffs- 


are thus entitled to the properties. 


Various defences have been raised by the defendants. They 
deny that Sadasiva Chetti left a will and codicil. They say 
that even if he Idft a will and codicil, they are invalid and 
inoperative. They also deny that the plaintiffs are the duly 
constituted trustees. 


The 3rd defendant claims the properties as the next rever- 
sioner to Vasavambammal and Sadasiva Chetti. His case is 
that Calve Sadasiva Chetti was adopted to Chifinapapu Chetti 
and that consequently the 4th plaintiff is not a reversioner to 
Sadasiva Chetti or Vasavambammal. 

The Ist and 2nd defendants claim under 3 transfer from 
the 3rd defendant to them of the properties claimed in the 
plaint. They also claim to be the illegitimate sons of Calve 
Sadasiva Chetti and entitled to succeed to*the properties apart 
‘from the deed of gift. 


Subramiah 
Chetty 
2, 
Natataja 
Pillai. 
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ee The 6th defendant claims to be the adopted son of Vasa- 
E vambammal and entitled to the properties. | 
ataraja 
Pillai. It is pleaded that the, adoption was upheld by French 


Courts and that it is, therefore, binding on all the parties as 
Sadasiva Chetti and Vasavambammal were French subjects 
resident in Pondicherry. 


The 8th defendant claims to be a: lessee from the 2nd de- 
fendant, and entitled to the return of Rs. 2,000 paid as advance. 


The 7th defendant is said to be in possession of Item 2 
of the plaint schedule, namely, a choultry ome as Komatti 
Chathram. 


As the suit against the 5th defendant’s firm has been dis- 
missed it is not necessary to consider their defence. 


- The 4th defendant, who i is a brother of Vasavambammal, is 
made a formal party to the suit as it is alleged he has no interest 
m the properties. 

The following issues were settled*— 

(1) Did Calve Sadasiva Chetti leavé a will and codicil as 
mentioned in paragraph 4 of the plaint and are they invalid and ` 
inoperative? 

(2) Are the defendants 1, 2, 3 and 6 estopped from denying 
the validity of the said will? 

.(3) Did Calve Vasavambammal leave an oral will at Pondi- 
cherry and, if so, is it valid? 

(4) Did Calve Vasavambammal by the said will gal a gift. 
of the said property and, if so, is it valid? 

(5) Was Calve Sadasiva Chetti adopted by Gaana 
Chetti and, if so, is it valid? 

(6) Is Calve Sankara Chetti, the 3rd defendant, the nearest 
:reversionary heir of Calve Vasavambammal or Calve Subbaraya 
Chetti, the 4th plaintiff? 

(7) Is the deed of gift executed by the 3rd defendant in 
favour of the Ist and 2nd defendants valid and binding? 

(8) Was Calve Sadasiva Chetti a sudra and are the Ist and 
2nd defendants as his illegitimate sons entitled to the said ‘plaint 
mentioned imntoveable properties? 

(9) Is the claim of the 1st and 2nd defendants to plaint pro- 
perties as heirs of Sadasiva Chetti barred by limitation? . 

(10) Was the 6th defendant adopted by Calve Vasa 
lbammaf? If so, is the adoption valid? 

(11) Was the said adoption homologated in Pondicherry ac- 
‘cording to law, andy if so, does it render the adoption valid and 
binding upon the parties? 


4 o | 
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(12) Was the said adoption upheld by the French Courts Subramiah a 
and, if so, is thẹ decision conclusive and binding with reference to SRy 
immoveable property in British India? Nataraja 

(13) Is the 6th defendant the sole heir of the deceased Calve i 
Sadasiva Chetti and Calve Vasavambammal as claimed by him? 

(14) Is the decree in C.S. No. 226 of 1920 not binding on 
the 6th defendant for the reasons set out in paras. 10 to 14 of his 


written statement? 


(15) Is the 6th defendant entitled to go behind the decree in 
C.S. No. 226 of 1920 without setting it aside by appropriate pro- 
ceedings? l 

(16) Did the’ 4th plaintiff give the undertaking referred to 
in paragraph 1 of the 6th defendant’s additional written statement 
and, if so, is he thereby estopped from claiming the plaint proper- 
ties by inheritance from Calve Vasavambammal? 

(17) Is the lease of the house and gtound No. 1, Jaffer Serang 
Street, Madras, by the 2nd defendant to the 8th defendant true 
and valid and, if so, is the 8th defendant entitled to occupy the 
same for any, and, if so, what period, for what rent and on what 
terms? ; j 

(18) If the lease is held not valid, is the 8th defendant en- 
titled to repayment of Rs. 2,000 or any part hereby from the 
plaintiffs or any of the defendants? | 

(19) To what mesne profits are the plaintiffs entitled and, 
if so, against which of the defendants? l 


(20) To what relief, if any, are the parties entitled? 


` It ts admitted by all the parties that Sadasiva Chetti was a 
French subject living in Pondicherry and that he had extensive 
properties, in Pondicherry and also properties in Madras and 
Government promissory notes and other securities. 


The following genealogical table sets out the relationship 
between the parties:— ° 


Calve ia Chetti 





| — oee — 


Singanna Chetti 


oC 1m 





kana 


| | 
Subroya Chetti Chinnapapu Cheiti 


— 
> 





"s=. 


Sambasiva Chetti Sgdasiva Chetti 


(Testator) 
Krishnaswami Chetti married 

Vasavambal, 
Subroya Chetti sister of 


(4th plaintiff), Chockalingam Chetti 


(4th defendant) 


Krishnaveni Ammal (married) 


Munusami Chetti 


Muthialu Chetti 


e 
Sankara Chetti (3rd defendant) 





Balakrisbnammal 
married Seally 
Krishnaswami Chette 
Seally Sriramula Chetii 
Seafly Subroya Chetti 


(sixth defendant). 


> 
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Before the plaintiffs can prove their title to the propertizs 
they must show that Subbaraya Chetti, the 4th plaintiff, is the 
next reversioner and entitled to succeed to the properties of 
Sadasiva Chetti and Vasavambammal. Having regard to the 
relationship set out in the genealogical table, which is not dis- 
puted; ‘Subbaraya Chetti would be the next reversioner, if Sada- 
siva was not adopted to Chinnapapu Chetti as alleged by the de- 
fendants. It is further argued by the plaintiffs that even if the 
adoption . is proved,  Subbaraya Caci would still be the. next . 
reversioner. : 


Before dealing with the evidence and tle questions f law. 
involved in the case I*think it is necessary to set.out the previ- ` 
ous litigation as regards Sadasiva Chetti’s estate. 

{The learned Judge after dealing with the evidence relat- 
ing to adoption proceeds’ as follows :—] : 


= I am of opinion that the adoption has been clearly proved 
by Exhibit B series and is corroborated by the other Exhibits 
(I and IT) and receives support from the clause in the will 
where he gives an allowance to his mother of money and paddy. 
The next question 1S, whether the fourth plaintiff would still 

be the next reversioner. I have already set out in the genea- 
logical table the relationship- between the parties and the com- 
petition is between Subbaraya Chetti, the fourth plaintiff, on the 


one side, and Sankara Chetti, the 3rd defendant, on the other. 


There can be little doubt that both of them are sapindas to 
Sadasiva. The contention of the plaintiffs is, you must exhaust 
the direct descendants of his father to the seventh degree before 
you go to collaterals, and that Subbaraya Chetti would, there- 


fore, Te the nearer sapinda entitled to succeed. The contention 


for the Pst defendant is that, under Hindu Law, in- determin- 
ing which of two sapindas is the nearer heir, you have to go 
three degrees in each branch, and after the third degree, you 
must go three degrees to the next collateral branch, and so 
on, and that applying this test, the third defendant would be 
the nearer Sapinda. 

1 can find little authority for the contention of Mr. Raghu- 
natha Sastri for the plaintiffs that you must exhaust the sapindas 
to the seventh degree in the nearest branch before you can go to 
any othér branch. 

The text of Manu ach forms the basis of Sapinda suc- 
cession to collaterats is found in verses 186 and 187. Verse 186 


runs as follows — 
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‘(To three (ancestors) water must be offered, to three the funeral cake 
is given, the fourth ` (descendant) is the piver of these oblations, the fifth 
has no connection @ith them.’ 

Verse 187 says: 


‘< Always to that relative (within three degrees) who is nearest to the 
(deceased) sapinda, the estate shall belong; afterwards, a sakulya shall be 
the heir, then the spiritual’ teacher, or the pupil.’’ 


The words in Manu are, Anantaraha sapindath. — (See 

Manu—Sacred Books of the East. ) The Mitakshara in dealing 
with sapratibandha succession in Chapter II, section 5, does not 
< specifically state to what degree each line should be exhausted, 
before going to the next line. The words putrah and sunavah 
have, however, been held to mean the hree descendants by 
their Lordships of the Privy Council in Buddha Singh v. Laltn 
‘Singh It is admitted by the plaintiffs’ vakil, that, unless by the 
words putra or sons, you must exhasist seven lineal descend- 
ants before you go to the next ascending line, the fourth plain- 
tiff will not be a nearer heir than the 3rd defendant. It is clear 
that if Sadasiva Chetti Was adopted to Chinnapapu Chetti and 
if by “son” you only include three degrees of descendants, the 
fourth plaintiff will be excluded, by the 3rd defendant. 
The consensus of opinion seems to be that you must break 
off when you come to the third degree, in determining the 
question who is the nearer Sapinda, and go to the next colla- 
teral line. 


The line of succession is dealt with by Mayne in para- 
graphs 570 (a), 571, 572, and it will be seen from the table 
of Agnatic Sapitdas that it is only three degrees that are 
taken in each branch. It will be seen from the table that the 
son, grandson and the great-grandson succeed in order, in their 
absence the estate goes to the widow, daughter and daughter’ S 
son, then to the mother, then to the father, then to the*brother, 
nephew, grand-nephew: in their absence, it goes to the grand- 
mother, then to the grandfather: and then to the three descend- 
ants and so on. 


Professor Jolly in his Tagore Lectures on, finde: Law 
gives a table at page 212 which 1s substantially the same as 
that given by Mayne. He points out that the first part of this 
table is in accordasice with the systems of Apararka and Nanda 


Panditha. ° je iy 


Jogendra Chunder Ghose in his Principles of Hindu Law 
adopts a similar rule (pages 118 and 119). 
ks | (1915) L.R. 42 I.A. 208: LL.R. 37.A. 604 at, 611 to 518: 29 M.L.J. 434 (P.C.) 
R-—60 
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The same view is taken by Sarvadhikari in Lecture 13, 


where he refers to the order of succession ugder the Mitak- 


shara Law, and in the table of succession which he gives in that 
Lecture. In Lecture 10, he gives the views of the commentators. 


West and Buhler, however, incline to a different view, but, 
so far as I can see, the preponderance of authority, both as 
regards text writers and commentators, is the other way. 


Turning to the decided cases, the question was considered 
by their Lordships of the Privy Council in Buddha Singh v. Laltu 


Singh? and it was held that the great-grandson of the grand- 
‘father of the deceased, who was also the grandson of his pater- 


nal uncle, was the preferential heir as against the grandson of 
the deceased’s great-grandfather. Their Lordships, after an 
exhaustive review of the authorities and the texts, observe at 
page 620: 


“Dr. Raj Kumar Sarvadhikari’s construction appears to them to rest 
on a logical foundation, and his views seem ip be consistent and clear. In 
effect, he says that the Mitakshara propounds a definite scheme of suc- 
cession; lineal male descendants of the deceased owner down to and in- 
cluding the third degree, who constitute the first class of propinquous rela- 
tions (the nearest sapindes) inherit in succession in the first instance. 
In their default, the widow and daughter take by express provision of the 
law. The daughter’s son comes in similarly. In their absence, the inherit- 
ance ascends; each ascending line begins with a female, and each has to 
be exhausted in accordance with the rule of propinquous sapinda relation- 
ship before the next in order can take; so that the parents and ‘their three 
successive descendants’ take first; then the paternal grandmother and the 
paternal grandfather and ‘their three successive descendants’ come next, 
and so on.” 


Their Lordships then refer to the fact that the view of 
Dr. Jolly is in substantial agreement with the view of Dr. Raj 
Kumar Sarvadhikari. 


The view taken in Madras, which was based upon a narrower . 
construction propounded by the Smriti Chandrika and the 
Subodhini, was that instead of three descendants you 
must take only two, and their Lordships refer to Suraya v. 
Lakshminarasamma? and Chitnasami Pillai v. Kunju Pillai? and 
disapprove of the narrower construction, and observe: 


‘““However, the two Madras decisions have received the respectful consi- 
deration of their Lordships. They have already given reasons for hold- 
ing that in the Mitakshara as expounded in the Bergres school, the word 
putra and its synonym employed by Vijnaneswara in connexion with 
brothers and uncles must be understood in a generic sense, as in the case 





1. (1915) L.R. 42 I.A. 208: I.L.R. 37 A. 604: 29 M.L.J. 434 (P.C.). 
* 2. (1882) I.L.R. 5 M. 291. 
3. (1911) I.L.R. 35 M. 152: 21 M.L.J. 856. 
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of the deceased owner, and that the descendants in each ascending line, 
up to the fixed limit, should be exhausted at any rate to the third degree, 
before making the®ascent to the line next in order of succession.’? 


Their Lordships also state that, even under the Mitakshara, 
in cases of competition between collaterals, preference is given 
to one who has the right to confer spiritual benefit, and observe: 


“It seems to their Lordships that there is another ground on which. 


the plaintiff must fail. It is admitted’ that the defendant confers greater 
benefit on the deceased by the offerings: he makes to the manes of the 
common ancestor. Now, it is absolutely clear that under the Mitakshara, 
whilst the right of inheritance arises from sapinda relationship, or commun- 
ity of blood, in judging of the nearness of blood relationship or propin- 
quity among the gotraj&, the test to be applied to discover the preferential 
heir is the capacity to offer oblations. Mitra Misra, the author of the 
Viramitrodaya, an authoritative commentary on the Mitakshara, lays down 
this doctrine in express terms. He says ‘when théfe are many claimants 
to the heritage among gotrajas and the like, then the fact of conferring 
benefits on the proprietor of the wealth by meai¢s of the offering of oblations 
and the like only excludes those that do not confer such benefits,’ Dr. 
Raj Kumar, Sarvadhikari renders the last part,of this passage thus: ‘The 
benefit conferred on the late, owner by the offering of the cake and the 
water determines the title to inheritance’.’’ 


In the case of Bhyah Ram Singh v. Bhyah Ugar S ight the 
Board affirmed this rule in the following words: 


“When a question of preference arises, as preference is founded on 


superior efficacy of oblations, that principle must be applied to the solution 
of the difficulty.’?’ 


In Suraya v. Lakshmittarasamma? the learned Judges held 
that, according to the law of succession current in the Madras 
Presidency, the term “sons” used in the Mitakshara, Chapter 


II, section 4 (7), and section 5 (1), does not include grand- 
sons. 


In Chinnasami Pillai v. Kunju Pillai the learned Judges 
were of opinion that the word “sons” in the Mitakshara, Chap- 
ter II, section 1, verse 2, section IV, verses.7 and. 8, and in 
section V, verse 1, should not be given an extended meaning 
so as to include grandsons, and they approved of Suraya v. 


Lakshminarasamma? and did not follow the decision in Kalian 
Rai v. Ram Chandar’. : ° 
= As their Lordships of the Privy Council in Buddha S ingh v. 
Laltu Singh, referred to above, followed the view in Kalian 
Rai v. Ram Chandar’ and disapproved of the two Madras, deci- 





ee, 
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3. (1911) I.L.R. 35 M. 152: 21 M.L.f. 856. 
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sions, it is unnecessary to deal with those decisions at any 
length. < e 4 

"So far as I can see, in the case of competition. between 
gotraja sapindas, tha difference of opinion has always been 
whether to take it to three degrees or two degrees, and there is 
no case which says that you must exhaust seven degrees in one 
line before you can go to the next. In fact, such a construction 
would be contrary to the principles of collateral succession laid 
down by commentators and text writers. As pointed out in the. 
Madras cases, the construction that you must exhaust seven 
degrees is against the whole scheme of collateral succession and 
would postpone the ‘heirs specifically mentioned in the Mitak- 
shara as entitled to preference. 4 


Mr. Raghunatha Sastri for the plaintiffs relied on Rutche- 
putty Dutt v. Rajunder Narain Rae’, Bhyah Ram Singh v. 
Bhyah Ugar Singh* and Kesar Singh v. Secretary of State for 
India’, But these cases are not case# of competition between 
sapindas. In Bhyahi Ram Singh v. Byah Ugar Singh their 
Lordships of the Privy Council observe. at page 392:. 

‘*This is not a case of priority between two persons claiming as heirs, 
or between two classes of heirs; it is one of asserted exclusion from in- 
heritance, raised by persons not competitors in the prescribed degrees’ of 
heirs. The question of preference is distinct from that of entire exclusion. 


When a question of preference arises, as preference is founded on a 
superior efficacy of oblations, that principle must be applied. to the solution 


of the difficulty.’ di 


I think it is clear that the 3rd defendant is the preferential 
heir to the 4th plaintiff. In this view of the case, the plaintiffs’ 
suit fails, as they have to establish that the fourth plaintiff is 
entitled to succeed to the property of Vasavambammal or Sada- 


siva Chetti as the next sapida. F 
It is unnecessary to consider the other issues raised in the 

case. | : E 

| I decide nothing as between the defendants. ` 


This suié fails and is dismissed with costs, two sets—one for 
defendants 1 and 2, and the other for the 6th defendant. 


The other defendants will bear their own costs. 
| | 
Plaintiffs will take their taxed costs out of the trust estate. 








N.S. > ~ Suit dismissed. 
4. (1870) i WLA 373. 6. (1839) 2 M.LA. 133, 


7, (1926) T.L,R. 49 M, 652: 51 MLJ. 16. 
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PRIVY COUNCIL. 
[On appeal fram the Supreme Court of the Straits Settlements 
(Settlement of Penang).] 


PRESENT: — VISCOUNT SUMNER, LORD WARRINGTON OF 
CLYFFE AND LORD ATKIN. 


Cheang Thye Phin - Appellant” 
Oe ~ ° 
Lam Kin Sang and others .. Respondents. 


` Interest—Claim to—Bar by limitation of—Principal—Claim to—Bar of 
—Effect—Special contract to pay interest at specified rate—Existence and 
absence of—Dtstinction between cases of. 


Where there is no independent contract to, pay interest, the interest 
is a mere accessory to the principal. Where interest is a mere accessory 
to the principal and a claim to the latter is barred by statute, the interest 
thereon cannot be recovered. This principle is.inapplicable to a case in 
which there is a special contract to pay intgrest at a specified rate. 


Appeal No. 110 of 1928 from a judgment of the Court of 
Appeal of the Supreme Court of the Straits Settlements, dated 
16th February, 1928, vårying a judgment of Sproule, J. 

Gavin T. Simonds, K.C. and Hubert F. F. Greenland for 
appellant. 

4th July, 1929. Their Lordships’ judgment was delivered by 

Lorp WARRINGTON OF CLYFFE.—This appeal raises certain 
questions arising in the course of an action for the administra- 
tion of the estate of one Cheang Ah Quee (hereinafter referred 
to as the testator), who died on the 13th December, 1901. 

The plaintiff in.the action is the legal personal representa- 
tive of certain persons who were interested only in certain shares 
of the income of the testator’s estate, as to which it has been 
determined that he died intestate. No part of the corpus of 
the estate has as yet become divisible, nor will the plaintiff in 
any event have an interest in the corpus. $ 

The writ in the present action was issued on the 21st June, 
1920. It claimed administration of the estate of the testator. 
The appellant (the first defendant in the action) was one of the 
executors and original trustees of the will. The other executors 
and original trustees are, all dead and the appéllant has now 
retired from the trusts: The present trustees are respondents 
to the appeal. |, 

By his statement of claim the plaintiff aljeged that the 
appellant and his co-trustees had committed serious devastavits 
and breaches of trust, and in particular the following, which 


— m 
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alone are material to the present appeal, viz., that they had 
improperly advanced the following sums :— 


(a) $50,703.36 to the appellant himself. 
(b) $61,315.76 to Cheang, Thye Cheong, one of the origi- 
nal trustees, now deceased. 


(c) $86,380 to Chop Phin Kee, -a business belonging to 
the appellant. 


(d) $50,000 to Chee Kok Peng. 


The plaintiff claimed a declaration that the advances were 
breaches of trust or alternatively breaches of duty and acts of 
wilful default, and claimed administration of the estate of the 
testator and the execution of the trusts of his will and all pro- 
per accounts and enquiries on the footing of wilful default. 

The several defendants, amongst other defences, pleaded 
the Limitation Ordinance No. 6 of 1896, under which the period 
of limitation for a distributive share of the property of an in- 
testate is 12 years from the time when the share becomes pay- 
able or deliverable. 


For the purposes of the present suit the period has by com- 
mon consent been taken to have tommenced on the 30th March, 
1908, being the day following the 29th March, 1908, twelve 
vears prior to the 29th March, 1920, the date of the institution 
by the plaintiff of a suit since stayed or discontinued for the 
recovery of the shares to which he was entitled in the undis- 
posed income of the testator’s estate. l 


The present suit came on for hearing before Branch, J., in 


the month of October, 1921. The decree therein was pronounc- 


ed by him on the 20th December, 1921. 


“By this decree it was declared that the plaintiff was entitled 
to receive certain shares of income of the testator until the 
period for distribution of the corpus arrives or until further 
order. It contained; amongst others, the following declara- 
tions :— 


“4. That the plaintiff’s claim to shares of the income of the moveable 
and immoveable property situate in Penang and of the moveable property 
situate in Perak 4nd in Hong Kong belonging to the estate of the testator 
accruing prior to the 30th March, 1908, is barred by limitation. 

“9. That the question whether the first, second and third defendants?’ . 
(the original trustees) “have committed all or any o the acts of wilful 
default alleged in paragraph 20 of the Statement of Claim’? (which in- 
cluded the making of the advances above mentioned and the alleged failure 
of the trustees to take steps to recover or call in the same), ‘‘be reserved’ 
for further consideration, but that the following accounts and enquiries 
be taken and made bythe Registrar or his Deputy, and that the plaintiff 
be at liberty to surcharge on the footing of wilful default, and if it shall 
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hereafter appear that any act of wilful default entitling the plaintiff to 
accounts on that basis have been committed, then the first, second and third 
defendants shall fe chargeable on the footing of wilful default, but if it 
shall appear that none of the acts of wilful default alleged in the State- 
ment of Claim have been committed, then the first, second and third de- 
fendants shall not be chargeable on the footing of wilful defauit.’’ 

' Numerous accounts and enquiries were directed, but the 
only one material to the present question is the following, viz. :— 


‘‘(a) An account as from the 30th March, 1908, of the receipts and 
payments in respect’ éf the property ` (moveable and immoveable) in Penang 
and the moveable property in Perak and Hong Kong (hereinafter called 
the trust funds), subject to the trusts of the will or passing under the in- 
testacy of the testator.” 


The direction ‘in paragraph 9 of this decree that the plain- 
tiff shall be at liberty to surcharge on the footing of wilful 
default, although such wilful default had not then been estab- 
lished, is one of an unusual character, inasmuch as the liability 
of the accounting party is not derenn med by the result of the 
account. He may afterwards clear himself of the charge of 
wilful default, and surcharges made on that footing would 
then have to be disallowed. The decree, however, is binding 
on the parties and on the Court, and at the present stage sur- 
charges made on the ground of wilful default would be pro- 
perly allowed, although such default has not at present been 
proved. 

Another point that has to be borne in mind is that the 
account is of receipts and payments as from the 30th March, 
1908, and, therefore, no receipts or payments prior to that date 
are to be included. 

On the 9th January, 1922, notice of the deçree was given 
to persons intrested in the estate not already parties, and on 
the 14th July, 1922, a classification order was made, regulating 
the attendance in chambers of those who had obtained liberty 
to attend. The various persons interested and having liberty 
to attend are respondents to the appeal, but none of them has 
submitted a case or appeared before this Board, and the appeal 
is, therefore, dr parte. 

The taking of the account (a) was in due course proceeded 
with by the Registrar, and by an Order, dated the 10th Octo- 
ber, 1924, made by Whitley, J., it was ordered-that the books of 
account kept by the clerks employed by the trustees should he 
taken as prima facte evidence of the actual sum paid and “of the 
purposes for which it was paid, but not as-evidence of the pro- 
per appropriation of any payment to capital account or to 
income account. 
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The plaintiff carried in a large number of surcharges, of 
which the following only need be mentioned fog the purpose of 
the present appeal—namely, 21, 26, 27, 31, 11-a, 12-a, 16-a, The 
last three items are for mere only. 


~ 


The Registrar allowed the surcharges 26, 11-a, 31 and 16-a 
in full, and in respect of 21—27 and 12-a allowed the following 
sums, viz., $50,000, plus interest at 4 per cent. per annum from 
the 30th March, 1908, to the 30th June, 1909, and at the rate of 


8 per cent. per annum from the latter date up to the 6th ADe 


1921. 


‘The present appellant then issued a sutnmons to vary iie 
certificate by disallowing, amongst other sums:— 


(a) $50,000, part of surcharge No. 26. 

(b) $50,000 in respect of surcharges Nos. 21 and 27. 
(c) $27,147.67, part of surcharge No. 31. 

(d) All interest under surcharge 12-a. 


And by allowing interest at the rate of 3 per cent. only on 
$14,354.57, balance of surcharge No. 26, and $59,232.33, balance 
of surcharge No. 31, or so much of the said balances respectively 
as was owing in ach year. 


It is common ground that the sums sought to be disallow- 
ed under heads (a), (b) and (c) above mentioned all repre- 
sented income of the testator’s estate accrued prior to the 30th 
March, 1908. 

The summons came before Sproule, J., on the 16th July, 
1927, who, by his order of that date, ordered that the certi- 
ficate should be varied in, amongst others, the following parti- 
culars:—(5) As to surcharges Nos. 1l-a, 12-a and 16-a by 
allowing simple interest at the rate of 5 per cent. per annum 
only, and that in all other respects the certificate should he 
confirmed. 


The present appellant then appealed to the Court of Ap- 
peal from the refusal of the learned Judge further to vary the 
certificate as respects the items now in question. 


The appeal was heard on the 16th February, 1928, by a 
Court consisting of McCabe Reay, Deane and Dismore, JJ., 
who by their order of that date allowed the appeal in so far as 
the sum of $50,000, part of surcharge No. 26, and the amount 
of $27,147.67, part of surcharge No. 31, were concerned, but 
in other respects dismissed the appeal. 


— 
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The appellant then obtained from the Supreme Court of the 
Straits Settlements leave to appeal to His Majesty in Council 
from the orde# of the Court of Appeal, and in due course 
presented this appeal. 


The appellant’s case is that the surcharges 21 and 27, which 
admittedly refer to one matter only, ought to be disallowed 
altogether, and that, if this is right, then that it necessarily 
follows that surcharge 12-a, which is for interest on the prin- 
cipal sum claimed by surcharges 21 and 27, should be disallowed 
also on the ground that, if the principal sum cannot be claimed, 
neither can any interest thereon be payable, interest, it is said, 
being merely an accessory to the principal. Then, as to sur- 
charges 26 and 31, he contends that inasmuch as the Court of 
Appeal reduced the amount of the principal in each case by the 
sum representing advances made prior o the 30th March, 1908, 
they ought also to have correspondingly reduced the sum 
chargeabla for interest and to have allowed interest only on 
the balances of the principal in each case. 


Their Lordships will deal with this last-mentioned question 
tirst. The sums sought to be surcharged under items 26 and 
31 were advances to the appellant himself or to his firm of Chop 
Phin Kee, and he is a debtor to the estate in respect of these 
sums, irrespective of his position as trustee. No question of 
wilful default arises. The position is simply one of debtor and 
creditor. The claim of the plaintiffs, -except as regards. suis 
advanced since the 30th March, 1908, has been held to be 
barred by the statute. It seems to their Lordships to follow 
that there being no independent contract to pay interest, the 
interest is a mere accessory of the principal, and if the princi- 
pal is irrecoverable so is the interest on it. See Hollis v. 
Palmer." 


The question as to the $50,000 under surcharges 21 and 2/ 
and the interest thereon stands on a different footing. This 
was not an advance to the trustee as against whom the account 
is being taken, but to a third person, and the liability for it is 
that of a trustee who has made a payment not authorised by 
his trust. If it was paid away prior to the 30th March, 1908, 
he cannot now be charged with it at the instance of the, plain- 
tiff, and from an account taken under the order in the present 
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case it must.be excluded altogether. Their Lordships are of 
opinion that, as regards the principal sum, it was established, 
and Sproule, J., accepted this view, that the $50,000 was origi- 
nally, viz., before the 30th March, 1908, advanced to Cheang 
Thye Cheong, though in the name of his agent or attorney, Chee 
Kok Peng, and that the alteration subsequently to that date in 
the books by the transfer of the account into the name of 
Cheang Thye Cheong was not the record of a new debt, but 
merely the transfer of the old debt from theename of the agent 
to that of the principal, from whom it had been owing all along. 
If this is so, the sum was paid away befofe the crucial date and 
should be excluded from the account. : 


It does not follow, however, that in this case the interest on 
the sum in question should also be excluded. The interest is 
represented by the surgharge 12-a. This sum was due, not 


from the trustee himself, but from the person to whom it had 


been advanced by the trustee, and it would appear from the evi- 
dence (Record, p. 52, 1. 17) that there*was a special contract to 
pay interest at a specified rate. This being the case, the princi- 
ple that where interest is a mer¢ accessory to the principal and a 
claim to the latter is barred by statute, the interest thereon can- 
not be recovered, does not apply. The trustee might have re- 
ceived the interest as it became due, and each such receipt after 
the -30th March, 1908, would have come into the present 
account. The account is to be on the footing of wilful default, 
and as it is prima facie the duty of the trustee to take steps to 
recover sums which should have been paid during the account- 


ing period, he is properly charged with the interest on the 


$50,000 since the 30th March, 1908. It is true that he has 
been charged at a flat rate of 5 per cent. for the whole period, 
being less than the conventional rate of 80.cents per month, 
but as there is no cross-appeal on this point the judgment of the 
Supreme Court cannot be disturbed. 


For these reasons their Lordships are of opinion that the 
order of the Supreme Court ought to be varied by disallowing 
surcharges 21 and 27, and so much of surcharges 11-a and 16-a 
respectively, as represents interest on $50,000, part of surcharge 
26, and $27,147.67, part of surcharge 31. eIn other respects 
the order appealed from should be affirmed. 


The appellant should have his costs of this appeal out of 
the estate. Their, Lordships will humbly advise His Majesty 
accordingly. 
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Solicitors for appellant: Nisbet, Drew & Loughborough. 
K.J.R. o | Order varied. 


PRIVY COUNCIL. 
[On appeal from ‘the High Court of Judicature at Allahabad.] 


PRESENT:—-Lorp TOMLIN, SIR LANCELOT SANDERSON AND 
Sir Binop MITTEP. 


Baboo Asharfi Lal | ©.. Appellant 
v. 
The Judges of the High Court of Juglicature at 
Allahabad ; ... Responders, 


Legai Practitioners Act (XVIII of 1879), S. 13—Unprofessional conduct 
—Pleader accepting brief an acting for a party, while his exclusive retainer 
in favour of the opposite party was still running—Criminal charge against 
practitioner—Charge in nature of—What amounts to—Precision in state- 
ment and strictness in proof of—Netessity, 


Where the charge of ‘‘unprofessional conduct”? against the appellant 
(a pleader) was that in a certain suit he made an unfair use of his posi- 
tion as legal adviser of one of the parties and forced it to agree to give 


him a fee of Rs. 12,000, and that he did nothing for such party except to 
file his vakalatnama, 


Held, that the charge being in the nature of a criminal charge, was 
one which demanded precision in statement and strictness in proof. The 
Privy Council held that it was framed in vague terms, giving no indica- 


tion of the real gravamen of the charge, and that the evidence was insuffi- 
cient to establish it. 


The appellant (a pleader) was accused of unprofessional conduct, 
under the Legal Practitioners Act, 1879, S. 13, in that having Been stand- 
ing counsel of the Agra Mills, Ltd., for over six years under an agreement 
not to give advice or to conduct cases against the Mills, and having ob- 
tained an increment to his retainer on the express undertaking that he 
would not appear.for Messrs. John (who were the trustees for the de- 
benture-holders in the said .Mills), he advised Messrs, John in preparing 
their suit (to enforce the debentures) and that he got his junior to file the 
plaint in the said suit against the Mills. ° 


Held, that the appellant, in making himself responsible for the filing 
of the plaint in the debenture-holders’ suit against the Mills and in 
accepting a brief from the plaintiffs in that suit at a time when his exclus- 
ive retainer in favour of the Mills was still running, acted in violation 
not only of the principles which govern the conduct of a legal adviser, 
but of the ordinary principles of good faith as between man and man, and 


that his conduct was ‘‘grossly improper conduct in, the discharge. of his 
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professional duty’’ within the meaning of S. 13 of the Legal Practitioners 
Act, 1879. 


Appeal No. 99 of 1928 by special leave from a judgment 
and order of the High Court, Allahabad (Lindsay, Boys and 


Bannerji, JJ.), dated the 23rd January, 1928, made under section 


14 of the Legal Practitioners Act, 1879, finding the appellant 
guilty of three charges of professional misconduct and order- 
ing him to be suspended from fractice for four years from that 
date. f 


-A 


The material facts of the case appear sufficiently fully from 
their Lordships’ judgment. à 


The High Court? in holding that three of the charges (set 
out in their Lordships’ judgment) were established, concluded 
their judgment as follows:— 


i & 

‘*The evidence then. both direct and circumstantial, justifies the find- 
ing of the District Judge on the first, second and sixth charges, and 
Asharfi Lal has rightly been found guilty of dishonest and unprofessional 
conduct in his relation with the Mills Company which had been employ- 
ing him as standing counsel. It is evident that for several years prior ` 
to May, 1927, he had been engaged in double dealing and supporting the 
cause of an adversary whose suits sbrought the company into a position 
of danger and difficulty. This stage having been reached, Asharfi Lal made 
up his mind to desert the company to which he was bound, and made an 
unfair use of his position to extract from the company an agreement to 
pay him a large fee which he had not earned and which he did not intend 
to earn.’’ = A 


The learned Judges, in passing a sentence of four years’ 
suspension from practice, observed as follows :— 


“As to the action which may be taken against Asharfi Lal in view 
of these findings it has been argued that this Court ought not to do 
anything more than issue an injunction restraining-Asharfi Lal from appear- 
ing for the Johns against the company, either in Suit No. 126 of 1926 or 
in Suit No. 84 of 1927. But the gravity of charges of which Asharfi Lal 
is guilty f€emands action much more severe than this. 


‘*Asharfi Lal, we are told, has been in practice for a long time and 
has attained a position, of eminence in his profession. There is, therc- 
fore, no possible excuse for the dishonest and unprofessional conduct of 
which he has been convicted. Nor can his conduct in connection with 
the present enquiry be lightly passed over. He has, as has been shown, 
resorted to equgvocation, evasion, and deliberate falsehood in order to meet 
the charges made against him, and we have seriously considered whether 
such gross misconduct has not disqualified him permanently from being 
allowed to remain in a profession which demands the highest standard 
of integrity. We feel reluctant, however, to resort® to such an extreme 
measure and kave, after much deliberation, decided that a sen- 
tence of four years’ suspension from practice will adequately meet tlie 
requirements of the case.’’ 


From the satd order of the High Court the appellant 
obtained special leave to appeal to His Majesty in Council, 
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Dunne, K.C. and Wallach for appellant. 
De Griyther, K.C. and Raikes, K.C. for respondents. 


13th December, 1929. Their Lordships’ judgment was 
delivered by 


Lorp Tomiin.—This is an anneal from an order, dated 
the 23rd January, 1928, of the High Court of Judicature, Alla- 
habad, whereby the appellant, a pleader practising at Agra, was 
suspended from practice for four years from the date of the 
order on the ground that he was guilty of professional mis- 
conduct in respect ot three out of six matters charged against 
him. 


The order was made after enquiry and report by the Dis- 
trict Judge of Agra under section 14 of the Legal Practitioners 
Act (XVIII of 1879). The jurisdiction of the High Court to 
suspend or otherwise punish a pleader practising in any sub- 
ordinate Court arises after report by the Presiding Officer of 
such subordinate Court that the pleader has been guilty of any 
of the offences mentioned in section 13 of the Act. These 
offences include fraudulent or grossly improper conduct in the 
discharge of his professional duty. 


Of the six charges made against the appellant, the three 
upon which the High Court found him guilty were as follows :— 


‘*(1) That having been standing counsel of the Agra United Mills, 
Limited, employed by Kunwar Ganesh Sinha since 25th April, 1925, on 
27th May, 1927, you filed a vakalatnama on behalf of Major A. U. John, 
a plaintiff in Suit No. 126 of 1926 in the Court of the Additional Subordi- 
nate Judge, Agra, against Kuer Ganesh Sinha, the Agra United Mills, 
Limited, and other defendants. 


**(2) That having been standing counsel of the Agra United Mills, 
Limited, for over six years under an agreement not to give advice or to 
conduct cases against the Mills, and having obtained an inerement to 
your retainer on the express undertaking that you would not appear for 
Messrs. John against the Mills, you advised Messrs. John in preparing their 
Case No. & of 1927 against the Mills, and you got your junior, Mr. Baboo 
Lal, to file the plaint. 


**(6) That in Suit No. 126 of 1926, in the Court of the Additional 
Subordinate Judge, Agra, you made an unfair use of yourgposition as legal 
adviser of the Agra United Mills, Limited, and forced the Mills to agree 
to give you a fee of Rs. 12,000. That you did nothing for the Mills except 
to file your vakalatnama.’’ 

6 
At the end of the hearing before their Lordships’ Board 
their Lordships being of opinion that the first and sixth charges 
had not been made out, but that the second charge was establish- 
ed, intimated that they would humbly advise His Majesty that 
the suspension should cease as from the 22nd November, 1929, 
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It is now necessary for their Lordships to give the reasons 
which led them to this conclusion. 


' 
For this purpose a statement ,of the relevant facts is 
required. 


In 1920, Messrs. John Bros., the owners of a mill at Agra 
sold the mill to the Agra United Mills Company, Limited. The 
sum of 50 lakhs of rupees, the purchase price or part of the 
purchase price, was satisfied by the issue to the vendors of de- 
bentures of the company. There was a debenture trust deed, 
of which Messrs. John Bros. were the trustees. 


In January, 1921, the appellant was appointed standing 
counsel of the company. He also from time to time acted on 
behalf of Messrs. John Bros. Their Lordships are satisfied that 
both the company and Messrs. John. Bros. were fully aware of 
the appellant’s position and that neither of them raised any 
objection to it. . : 


On the 31st January, 1924, the°appellant wrote to the 
company a letter setting out what he described as “the terms 
we settled the other day about my fees, etc., for Court cases.’ 
The letter was not answered, but their Lordships are satisfied 
that in subsequent transactions fees were paid by the company 


_ to the appellant upon the basis of the terms set out in the letter. 


In 1924 a suit was launched by or in the name of the com- 
pany against the debenture-holders, attacking the validity of the 
debentures. The suit was dismissed by consent on the 28th 
May, 1925. It does not appear that the appellant had any part 
on either side in this suit, but it may have brought to his mind 
the possibility of conflict between the respective interests of the 
company | and ‘Messrs. John Bros. 


At any rate, on the 25th September, 1928, the appellant 
wrote to the company a letter in which he referred to the possi- 
bility of a conflict of interests between his two clients, and stated 
that he had decided to give up Messrs. John Bros., and act only 
for the company. 


Thereafter. he ruled himself by the terms of that letter, 
and their Lordships do not accept his story that, notwithstanding 
the letter, he was to be free to advise Mess#s. John Bros. in 
respect of theit debentures in the company. : 

On the 20th May, 1926, Messrs. John Bros. and other 
shareholders of the company filed a suit in the Court of the 
Subordinate Judge at Agra against the company and a number 
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of firms, companies and individuals, who had acted or were 
acting aS managing agents of the company or as directors or 
agents of such “managing agents claiming for the benefit of the 
company against the defendants other than the company large 
sums alleged to have been fraudulently misappropriated by 
such defendants or some of them. 


The defendants othér than the company held a majority 
of the shares in the company and controlled the company. The 
appellant as pleader for the company received his instructions 
from Ganesh Sinha, one of such defendants—Ganesh Sinha was 
managing director of the Darbhanga Trust, Limited, the manag- 
ing agents of the company, and as such directed the affairs of 
the company. 

On the 4th August, 1926, the appellant, under instructions 
from Ganesh Sinha, made a statement to the Court to the effect 
that, as the suit was for the benefit of the company, it was 
unnecessary for the company to file any written statement. 


Later on in August, 1926, a suit committee was set up by 


the majority shareholders, which apparently desired to get rid 


of the appellant as pleader on the record for the company, and 
on the 24th January, 1927, an application was made to substi- 
tute on the record as pleader for the company one Din Dayal 
in place of the appellant. The application failed, the Judge 
saying “that, though figuring as a defendant, the Mills are 
virtually plaintiffs in the case.” 


In the meantime, the appellant had made a claim to Ganesh 
Sinha to be paid Rs. 15,000 as His fee as pleader for the com- 
pany in the suit, calculated in accordance with the terms of the 
letter of the 31st January, 1924. 


Ultimately the claim was settled on the 17th Marth, 1927, 
by payment to the appellant of Rs. 12,000. It is this payment 
which is the subject of the sixth charge. 


On the 21st March, 1927, the company received a notice, 
dated the 17th March, 1927, from the debenture-hglders of their 
intention to enforce their debentures. 


On the 25th March, 1927, an answer to this notice was sent 


to the debenture-lolders. The answer was signed by Swarup,. 


pleader for Ganesh Sinha. It is said to have been drafted by 
the appellant. This the appellant denies, but his denial was not 
accepted by the District Judge or the High Gourt. The matter 
is, in their Lordships’ opinion, of little importance. In their 
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Lordships’ opinion, the appellant at this time or shortly after- 
wards made up his mind that in the debenture-holders’ suit, 
which was then being threatened, he would act fr the plaintiffs 
against the company. At the same time, their Lordships are 
satished (and in this respect they differ from the High Court) 
that the appellant never intended to give up his position as 
pleader for the company in the suit of 1926. 


On the 13th May, 1927, the appellant informed Ganesh 
Sinha of his intention to act for the debenture-holders, and 
about the same time he ee a brief for such debenture- 
holders. 

On the 14th Maye 1927, the plaint in the debenture-holders’ 
suit was filed by. one Baboo Lal, who admittedly was the appel- 
lant’s junior, acting under his directions. 


On the 17th May, 1927, Ganesh Sinha wrote to the appel- 
iant, protesting against the appellant’s action and pointing out in 
effect that the appellant had, while acting for the company, 
received information which would necessarily embarrass him if 


‘he acted for the debenture-holders. The appellant’s answer on 


the 21st May, 1927, was a-long* and violent letter, in the course 
of which he said, “Please, therefore, note that I sever my con- 
nection with you absolutely from this date except that I insist 
on representing the unfortunate defendant company, the Agra 
United .Mills, Limited, in Suit No. 126 of 1926, because I cannot 
resist the conclusion that if I am eliminated therefrom you will 
do your utmost to sacrifice it. Any effort to supplant me in. 
order to serve your own dishonest ends will be resisted by all 
the force and energy I can command.” 


On the 25th May, 1927, Ganesh Sinha cancelled the appel- 
lant’s vagalainama, and applied to the Court in the suit of 1926 
to remove his name from the record as the company’s pleader, 
and on the following day his name was removed on the ground 
that his vakalainama had been cancelled. In the course of the 
hearing of this application Ganesh Sinha made a declaration to 
the effect that the company had always been treated as a co- 
plaintiff and would continue in future to accept the status of 
co-plaintiffs. 

On the day on which the last-mentioned application was 
made the appellant applied by petition to the District Judge for 
advice as to whether he could properly appear for the plaintiffs 
in the debenture suit. This petition was forwarded to the High 
Court by the District Judge, and on the 31st May, 1927, the 
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High Court told the District Judge that the appellant must’ 


decide this magter for himself. 

On the 26th May, 1927, the company, acting through Ganesh 
_ Sinha, petitioned the District Judge under the Legal Practi- 
tioners Act to take action against the appellant on the ground 
that he had been guilty of professional misconduct. The charges 
were further expanded in a second petition on the 28th May. 

On the 27the May, 1927, the appellant filed a vakalatvama 
in the suit of 1926 on behalf of one of the plaintiffs. The com- 
pany, through Ganesh Sinha, at once applied to the Court to 
prevent the appellant from doing so. The Subordinate Judge 
refused to interfere, saying, “I do not think there is anything 
to preclude him from doing so, as the Mills company has been 


and is being treated virtually as a co-plaintiff, the suit being for 


its benefit.” e 


Subsequently the defendants in the suit of 1926 raised upon 
the pleadings an issue gs to the validity of the debentures, and 
this apparently led the Additional Subordinate Judge to take 
the view that the appellant could not continue to act for one of 
the plaintiffs in that suit. : 

Out of this confused welter of happenings one thing only 
emerges clearly, that the appellant had no true appreciation of 
the principles which should govern the conduct of a professional 
legal adviser. This is the more apparent because, in regard to 
the matters the subject of the first and second charges, he affect- 
ed no concealment in what he did, but openly asserted his right 
to pursue the course he had marked out for himself, 

Their Lordships are of opinion that the appellant, in making 
himself responsible for the filing of the plaint in the debenture- 
. holders’ suit and in accepting a brief from the plaintiffs in that 
suit at a time when his exclusive retainer in favour of the com- 
pany was still running, acted in violation not only of the prin- 
ciples which govern the conduct of a legal adviser, but of the 
ordinary principles of good faith as between man and man. 
Their Lordships do not think that such a course would have 
been justified in the circumstances of the present Case even if the 
retainer had been first determined. In their Lordships’ judg- 
ment, the condugt of the appellant was irregular in form and 
improper in substance, and was “grossly improper conduct in 
the discharge of his professional duty” within the meaning of 
the Act. 

Their Lordships, therefore, think that second charge 
was made out. ) 
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With regard to the first charge, based upon the appellant 
having acted for a plaintiff in the suit of 192@ after his re- 
tainer for the company was determined, their Lordships are 
impressed by the contemporaneous facts that the Subordinate 
Judge approved the course pursued by the appellant, and that 
Ganesh Sinha had declared to the Court that there was no con- 
flict, of interest in the suit of 1926 between the company and 
the plaintiffs. The view taken by the learned Subordinate Judge 
does not commend itself to their Lordships, but they do not think 
that in the circumstances which have been indicated the con- 
duct of the appellant in this-matter, thoughyunwise and to be 
regretted, amounted to “grossly improper conduct in the dis- 
charge of his professional duty.” ° 

The sixth charge is of a different character. It is in the 
nature of a criminal charge. It is one which demands precision 
in statement and strictness in proof. It was in fact framed in 
vague terms,- giving no indication of the real gravamen of the 
charge, and in their Lordships’ opinion the evidence adduced 
was insufficient to, establish it. 

The appellant has been suspended from practice since the 
23rd January, 1928. Their Lordships are of opinion that the 
appellant will have been adequately punished if the suspension 
ceases as from the 22nd November, 1929, and that the order of 
the High Court should be varied accordingly, but without any | 
variation in that order so far as it relates to costs. 

Their Lordships will, therefore, humbly advise His Majesty 
accordingly. 

There will be no costs of this appeal. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicttor for respondents: Solicitor, India O ffice. 

 K.J.R. Order of High Court varied. 


IN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


-PReseNT:—Mr, Horace Owen Compton Beastey, Chief 


Justica. AND Mr. JUSTICE KRISHNAN PANDALAI. 


Gunduthalayan altas Thailan .. Appellant* (Accused). 


- Criminal Procedure Code (V of 1898), S. 439—@iarge of murder— 
Sentence, of transgortation for life awarded by Sessions Judge—Appeal by 


— n 











— 
— 


*Cr. Appeal No. 432 of 1929 i 22nd November, 1929, 
and l 
Cr. Rev. Case No, 733 of 1929 
(Taken up No. 31 of 1929). 
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acaused—Enhancement of sentence into one of death by the High Court 
—When can be done—Practice of issuing notice for enhancement of sen- 
tence at the timg of admission of appeal by aconsed—Legality—Desirability 
of sending for the records of the case. 


The High Court should not enhance the sentence of transportation for 
life awarded by the Sessions Judge in respect of a charge of murder to 
one of death, unless it is satisfied that the sentence of death was the only 
possible sentence which could have been passed by the Sessions Judge. 


Emperor v. Mangal Naran, (1924) I.L.R. 49 Bom. 450 approved. 


Though the practice of issuing notice to the accused to show cause 
against enhancement of sentence at the time of the admission of the appeal 
preferred by the accused against the sentence of transportation for life 
awarded by the Sessions Judge for a charge of murder is not illegal, it 
would be desirable tm send for the records of the case before issuing such 
notice. ° f 

Appeal against the Order of the Court of Session of the 
Salem Division in Case No. 18 of the Calendar for 1929 
and Case taken up in revision under section 439 of the Code 
of Criminal Procedure calling upon the accused in the said 
Sessions Case No. 18 of 1929 on the file of the Court of Session 
of the Salem Division to show cause why the sentence of trans- 
portation for life passed on him under section 302, Indian 
Penal Code, therein should not be enhanced to one of death. 


N. S. Mani for appellant. 
The Public Prosecutor on behalf of the Crown. 
The judgment of the Court was delivered by | 


The Chief Justice—There were two charges against the ac- 
cused in the Sessions Court of Salem, one of murder under sec- 
tion 302, Indian.Penal Code, and the other of causing hurt with a 
dangerous weapon under section 324, Indian Penal Code. He 
was convicted of both the-offences and was given a sentence of 
transportation for life in respect of the charge of murder and 
three months’ rigorous imprisonment in respect of’ the other 
charge. 


When the appeal came up for admission by the High Court 
the learned Judge who had to consider it admitted the appeal 
as of course is the invariable custom in cases of murder appeals, 
and at the same time ordered notice to issue to the accused to 
show cause why the sentence of transportation for life awarded 
to him should nbt be enhanced; so that we have here his appeal 
against his conviction and also his appearance on noticeeto show 
cause why the sentence passed on him should not be enhanced. 

The facts of the case can be stated quite briefly and they are 
that in the village of Pavalathampattt there was the usual festi- 
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val in connection with the Pongal and the procession of bulls. 
in front of the temple and the custom, according to the evidence, 
is that the first honour§ should go to certain persons. In this - 
case, P.W. 10 was entitled to the first honours according to 
the evidence, being so entitled on the hereditary principle. But 
the accused who is a distant cousin questioned P.W. 10’s right 
to enjoy the first honours, there was a dispute about it and 
the Goundan headman thought “that it would be better to ad- 
journ the bull play for two days in order that the matter might 
be settled. Then (there is a conflict about this), the accused 
is said by the majority of the prosecution witnesses to have 
objected to any adjournment of the play saying that he was en- 
titled to the honours; and there is evidence that the deceased 
man also objected'to the adjournment saying that the matter 
might be decided on the spot, that the deceased remonstrated 
with the accused for interfering with the judgment of the head- 
man and that the result was a sort of a challenge to him where- 
upon the accused took out his knife andestabbed him on his left 
nipple inflicting a very serious injury from which he died. At 
this P.W. 3 ran forward to interfere and he was also stabbed 


- by the accused and this forms the subject of the other charge 


against the accused, namely, causing hurt with a dangerous 
weapon. The dying man was taken to the Salem Hospital. In 
the meantime his father, P.W. 6, gave a report to the Village 
Munsif in which the accused was charged with the offences. 


The deceased also made a dying declaration, Exhibit C, to the 
_ Stationary Sub-Magistrate, in which he sets out the dispute with 


regard to the honours and states that it was the accused who 
stabbed him. He died on the 17th, the date of the occurrence 
being the 15th. Although in his defence the accused denies that 
he ever stabbed the deceased and says that the crime was foisted 
on him, the evidence is quite clear and abundantly proves that 
it was the accused and none other who stabbed the deceased and 
clearly justifies his conviction of the offence of murder and 
Mr. Mani who appears on his behalf does not dispute the justice 
of his conviction. He, however, is concerned with the question 


- of sentence and argues that under all the circumstances the sen- 


tence passed by the learned Sessions Judge is the correct one 
and that the learned Sessions Judge has properly exercised his 
discretion in awarding the lesser sentence. What the learned 
Sessions Judge says about it is contained in paragraph 6 of his 


judgment. He therein states: 
‘fAs regards the punishment to be awarded, this appears to be an 
offence committed without pre-meditation. Some evidence has been adduced 


ha 
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for the prosecution that there was ill-fedling between the accused and the 
dececsed on account of a woman called Thailammal, who had been allowing 
the accused her favgurs, and whom the accused suspected of becoming inti- ` 
mate with the deceased. I do not attach much weight to this evidence, and I 
do not think that any such enmity was the cause of the stabbing. I find, 
therefore, that the offence was committed without pre-meditation and on 
one of these unfortunate momentary impulses which seem to be so com- 
mon amongst the inhabitants of this district. I consider, therefore, that 
the accused, who is a young man of 24, may be shown mercy; and the 
sentence of the Court is that he be gentenced to transportation for life 
upon the first count under section 302, Indian Penal Code.” 


Those are the reasons given by the learned Sessions Judge 
and we think that the proper test to be applied to these cases 
for enhancement of Sentence is whether the only sentence which 
could have been passed on the evidence Was the sentence of 
death. In a case before a Bench of the Bombay High Court, 
Emperor v. Mangal Sir Norman Macleod, C.J., says this: 

| 4 
““There are many murder cases which come on appeal to the Court in 
which it has been evident that the Sessions Judges were too lenient, and had 
exercised the discretion which they «re given by law too much in tavour of 
the accused. But, as I have already stated, we do not like to interfere 
except when we think that the sentence of death is the only possible sen- 
tence to be inflicted. In this case, although we think that the Sessions 


Judge ought to have sentenced the accused to death, we are not disposed to 
proceed wiih the notice to enhance the sentence.” 


We are of the opinion that the reasons stated by Sir Nor- 
man Macleod, C.J., for not interfering with the discretion of the 


Sessions Judge are sound, namely, that the High Court should 
not enhance the sentence, unless it -is satisfied that the sentence 


of ‘death was the only possible sentence which could have been 


passed by the learned Sessions Judge. In this case, although 
we think that the sentence that should have been passed upon 
the accused was one of death, we cannot say that it was the 
only possible sentence which could have been passed. 


_ Under these circumstances we are not disposed to interfere 
with the punishment awarded by the learned Sessions Judge. 


At the same time we are quite satisfied that the accused was 
properly convicted of the offence of murder and of causing 
hurt with a dangerous weapon and his appeal agafhst his con- 
viction must be dismissed. 


Another mattes to which our attention was directed by Mr. 
Mani was that the learned Judge who admitted theeappeal qught 
not, at the time of admitting the appeal, to have caused notice 
to issue for enhancement of sentence and that the proper pro- 
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cedure is for the Criminal Bench itself on heating an. appeal, 
if satisfied that there should be an enhancement of the sentence, 
to issue notice to show cause against enhancemént and he has re 
ferred us to the case in Emperor v. Mangal‘, to which we have 
already referred. But in that case the Bench of the Bombay 
High Court, whilst holding that this procedure adopted was 
quite legal, expressed the opinion that it was undesirable. We 
agree that the procedure is fot illegal and it is one which has 
been very frequently adopted in this Court.” At the same time 
we wish to say that we think that when an appeal comes up for 
admission by the Appellate Court it would be desirable in future 
if, before causing a notice to show cause Lgainst enhancement 
oi sentence to be sent, the records of the case were sent for. 


We think that would be more regular than merely reading the 


judgment of the learned Sessions Judge and issuing notice as 
was done in this case, though no doubt sufficient of the facts 
appear in that judgment. 


N:S. > Conviction and sentence of Lower Court confirmed. 


[FULL’ BENCH. ] 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


. PRESENT :—MR. Justice KUMARASWAMI SASTRI, MR. 


JUSTICE CURGENVEN AND MR. JUSTICE PAKENHAM WALSH. 
Damodaran alias the Kuthiravattath Nair Avl. .. Petitioner* 
V. 
The Board of Commissioners for the Hindu Reli- 
gious Endowments, Madras, at Royapettah .. Respondents. 
-~ Madras Court Fees Amendment Act (V of 1922), Sch. I, Art. 17 (1)— 
Madras Hindu Religious Endowments Act (II of 1927), $. 84 (2)—A pplica-_ 
lion to Modify or set aside decision of the Hindu Religious Endowments 
Board—Court-fee payable. < 
The Court-fee payable in respect of an application, filed under section 
81 (2) of the Madras Hindu Religious Endowments Act, to modify or 
set aside a decision of the Hindu Religious Endowments Board under S. 84 
(1) of the Act, is that leviable under Art. 17 (1) of the Madras Court-fees 
Amendment Act of 1922, viz. Rs. 15. 
Sundara Atyar v. Cournussioners, H. R. E. Board, (1928) 1.L.R. 52 
Mad. 388: 56 M.L.J. 373 followed. 


Godasankara Valia Rajah v. Board of Commissioners for Hindu 
Religious Endowments, Madras, (1928) 56 M.L.J.*%113 overruled. 


Petitions under section 115 of Act V of 1908 and section 
107 of the Government of India Act, praying the High Court 





-*C.R.P. Nos. 9% and 100 of 1929. 25th October, 1929. 
1. (1924) I.L.R. 49 B. 450. 
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to revise the orders of the District Court of South Malabar at 
Calicut, dated 2&h November, 1928, and 31st August, 1928, and 
made in O.P. Nos. 81 of 1928 and 163 of 1927, respectively. 

C. Unnikanda Menon, K. Chandrasekhara Thampan and 
P. Govinda Menon for petitioner. 

R. Venkatasubba Rao for P. Venkataramana Rao for 
respondents. hi ° 

The Court (Jackson, J.) made the following 

ORDER.— There are two Bench decisions on this point which 
seem to be diametrically opposed: Godasankara Valia Rajah 
v. Board of Commissioners for Hindu Religious Endowments, 
Madras,’ and Sundara Aiyar v. Board of? Commisstoners for 
Hindu Religious Endowments, Madras’ 

This petition must, therefore, go to a Full Bench I think. 
Civil Revision Petition No. 100 of 1929 must also go before a 
Full Bench. . = 

C. Unnikanda Meno, K. Chandrasekhara Thampan and 
P. Govinda Menon for petitioner. 

P. Venkataramana Rao for respondents. 

The judgment of the Court was delivered by 

Kumaraswami Sastri, J.—The point referred to us 
for decision is what is the proper Court-fee payable in res- 
pect of an application filed under section 84 (2) of the Madras 
Hindu Religious Endowments Act, II of 1927, to modify or 
set aside a decision of the Hindu Religious Endowments Board 
under section 84 (1) of the Act? Under Schedule I of the said 
Act, the Court-fee payable on such an application is the fee 
leviable on a plaint under Article 17, Schedule II of the Madras 
Court-fees Amendment Act of 1922. The Madras Court-fees 
Amendment Act contains three Articles, namely, 17, 17#A and 
17-B. The short point for consideration is whether Articles 17-A 
and 17-B must be read as parts of Article 17 or as independent 
Articles. 7 7 < 

The view taken by Phillips and Odgers, JJ., in G6dasankara 
Valia Rajah v. Board of Commissioners for Hindu Religious 
Endowments, Madras is that Articles 17-A and 17-B must be 
read as parts of Article 17. The learned Judges observe, that when 
the whole Article is referred to, it must include its component 
parts and it cannot be read as meaning Article 17 alone. The 
ground of their decision seems to be that Articles 17-A and 17-B, 
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F. B, 


pu 


Damodaran 


v. 
The Board of 
Commission- 
ers for the 
Hindu 
Religious 
Endowments, 
Madras. 


Kumara- 


. F. B. 





Damodaran 


v. 

The Board of 
Commission- 
ers for the 
Hindu 
Religious 
Endowments, 
Madras. 





Kumara: 
swami 
Sastri, J. 


496 THE MADRAS LAW JOURNAL REPORTS. [vor. 
numbered as they are in the Act following Article 17 with vari- 
ous sub-clauses must really be treated as clauses to Article 17, as 
otherwise none of the clauses of Article 17 Will cover a case 
like the present. Strictly speaking, none of the sub-sections to 
section L/-A or section 1/-b covers a case like the present as the 
application is to set aside an order of the Religious Endowments 
board and not for any declaratory decree. This decision has been 
dissented from by Ramesam ahd Venkatasubba Rao, JJ., in Sun- 
dara Aiyar v. Board of Commissioners for Hindu Religious En- 
dowments, Madras’. The learned Judges go into the matter in 
great detail and give their reasons tor coming to the opposite con- 
clusion. Kamesam, J. refers to the practice Si numbering sections 
and sub-sections of enactments and also discusses the way in 
which new provisions are introduced—where the intention is to 
add'a clause or a sub-clause and where the intention is to intro- 
duce a new section without altering the order or the numbers of 
the existing sections. The learned Judge also deals with the 
nature of the relief sought and the wey in which it is described 
in Schedule II of the Act. He is of opinion that Article 17 
stands by itself, that Articles 17-A and 17-B are really separate 
Articles and that they cannot be read together tor the purpose 
of determining the Court-fee. Venkatasubba Rao, J., also 
comes to ther same conclusion as to the construction of Article 17. 
We think that, in construing an enactment like the Court-fees 
Act, it is not for us to see what the legislature intended, if the 
meaning of the Article is plain. We agree with the view taken 
by Kamesam and Venkatasubba Rao, JJ., for the reasons given 
by them in their judgments. We may also add that the appli- 
cation contemplated in section 84 (2) of the Madras Hindu 
Religious Endowments Act is one to modify or set aside a deci- 
sion of the Board regarding the application of the Act to the 
institution over which jurisdiction is claimed. Similarly in sec- 
tion 76 (2) of the Act the alienation of immovable trust property 
is the subject of the decision of the Religious Endowments Com- 
mittee and the application to the Court to modify or cancel an 
order of the Board or Committee granting or refusing sanction. 


_ These applications are analogous to a regular suit tiled by an 


unsuccessiul claimant. ‘They are not really suits for any de- 
claratory ‘decrees. The observations of tife Privy Council in 


Phat Kumar v. Ghanshyam Misra? may be considered 1 in deal- 


ng with a matter like the present. 
E 2, (1928) I.L.R, 52 M. 388: 56 M.L.J. 373. 
3, (1907) L.R. 35 LA, 22: ÍL.R. 35 C. 202: 17 MLJ. 618 (P.C.). 
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We prefer to follow the decision in Sundara Aiyar v. Board 
of Commissioners for Hindu Religious Endowments, Madras? 
and answer the® question referred to us that the Court-fee pay- 
able on an application like the present is the Court-fee leviable 
under Article 17 (1), that is Rs. 15. j 


N.S. Reference answered. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-Mr. Horace OWEN Compton BEASLEY, Chief 
Justice AND Mr. JySTICE CURGENVEN. 


Kandunni Nair | i .. Appellant* 
: (Defendant) 

v. 
Ittunni Raman Nair and others ° .. Respondents 


(Plaintiffs and defendants 2 to 7 and Nil). 


Court Fees Act, S. 5—Absence of decision by Taxing Oficer—Power 
of Court io take notice of deficiency in the stamp duty at the hearing—Suit 
for partition and recovery of possession of a half share—Possession of this 
half share alleged to be held by defendgnt not permissively or constructively 
but adversely—Court-fee payable—Section 7 (iv) (b), 7 (v) and Sch. I, 
Art. 17 (w)—Mesne profits claimed for period longer than three years 
prior to date of sutt—Judgment negativing claim to the period prior to three 
years before date of suit—Preliminary decree making provision for the subse- 
quent determination of mesne profits without specifying the period for 
which it is awardable—A ppeal by defendani—Court-fee, if payable in respect 
of this portion of decree. 


In a case where there has been no decision by the Taxing Officer 
under S. 5 of the Court Fees Act, the Court is not precluded from taking 
notice, at the hearing, of the deficiency in the stamp duty. 


Ranga Pai v. Baba, (1897) I.L.R. 20 Mad. 398, Bhubaneswar Trigunait, 
In re, (1925) I.L.R. 52 Cal. 871 and Swaminatha Atyar v. Guruswami 
Mudahar, (1927) 53 M.L.J. 457 distinguished. 

Kasturi Chetti v. Deputy Collector, Bellary, (1898) I.L.R. 21°Mad. 269 
followed. 

Where the manager of a tarwad appointed under a karar brought a 
suit against a junior member of the tarwad for partition and recovery of a 
half share in certain properties on the allegation that those properties 
were acquired by that junior member and his younger brother jointly and 
that, on the death of the younger brother, his half share ehad.passed to 
the tarwad by inheritance, and the allegations in the plaint showed that 
the defendant was holding the half share of the properties which, since 
his younger brother’s death, belonged to the tarwad, not permissively 
from the tarwad or in any other way constructively, but wholly adversely, 

Held, that the suit did not fall either under S. 7 (i1 (b) ore under 
Sch. II, Art. 17 (wi) of the Court Fees Act, but the plaint must be assessed 


*Appeal No. 453 of 1928. ; e 22nd January, 1930. 
2. (1928) I.L.R. 52 M. 388: 56 M.L.J. 373. 
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bangi 


to Court-fee on the footing that the suit was one for possession as pro- 
vided by S. 7 (v) of the Court Fees Act. i 


Where a preliminary decree in a suit for partitiog and recovery of 
possession with mesne profits for a period longer than three years prior 
to date of suit only makes provision for the subsequent determination of 


N 


the mesne profits without specifying .the period for which such profits are 
awardable, although the : judgment decides that mesne profits prior 
tə three .years before the date of suit is barred, and the defendant 
appeals from this decree, the appellant need not pay any Court-fee in respect 
of this portion of the decree relatiag -to the mesne profits; the apt occa- 
sion for requiring the defendant to pay Court-fee inethis respect would be 
if.and. when the mesne profits have been determined by the final decree. 


Obiter dictum in Punya Nahako, In re, (1926) 52 M.L.J. 128 to the 
contrary not approved. 
_ Appeal against the decree of the Court*of the Subordinate 
Judge of.Ottapalam in O.S. No. 32 of 1925. `` 


P. Govinda. Menon for appellant. 
K. P. Krishna Menen for respondents. 
The Court delivered the following 


JupcMENT.—The lst defendant is the appellant. He is a 
junior member of a tarwad of which the plaintiff is the manager 
appointed under a karar. Jointly with a younger brother, 
the 1st defendant acquired a cértain property, and the younger 
brother subsequently died. The plaintiff brought the suit as 
manager of the tarwad for partition and recovery of the 
younger brother’s half share of the property. on the ground that 


‘it had passed to the tarwad by inheritance. There was also a 


prayer for mesne profits from the date of the younger brother’s 
death. In his written statement the Ist defendant alleged that 
the younger brother’s name was only nominally added in the 
assignment deed and that in fact the whole property was ac- 
quired by himself alone. The learned Subordinate Judge has 
disbelieved this allegation and has given a preliminary decree 
for partition, which directs that the amount of mesne profits 
due to the tarwad shall be determined at the time of passing the 
final decree. The judgment decides that only three years’ mesne 
profits are awardable, but this decision is not carried into the 
decree. ; 


The plaintiff as respondent raises the preliminary guestion 
of the sufficiency of the Court-fee paid on the memorandum of 
appeal. The appellant disputes his right to*raise an objection 
of- thts charatter, and refers to the procedure laid down in. 
Chapter II of the Court Fees Act, so far as it applies to a High 
Court. Section 4,provides that Court-fees must be paid before 
any of the documents specified in the first or second schedules 
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of the Act are filed. Section 5 ‘states that when a difference 
arises between the officer whose duty it is to scrutinise the suffi- 
ciency of the aire fee and a suitor or attorney, the question 
shall be referred to the taxing officer, whose decision shall be 
final unless he considers the question of sufficient importance 
to refer it to the Chief Justice. ` In the Madras High Court the 
officer who has to ensure that the Court-fee has been duly paid, 
is the Deputy Registrar, Appellate Side, and the taxing officer 
is the Master. It is conceded that in the present case the proce- 
dure permitted by these sections was not availed of. Not only 
so, but it is very difficult to see what opportunity a respondent 
would have of sefting it in operation. „The case for’ which 
section 5 ordinarily provides is when the officer who has to admit 
the appeal finds the Couri-fee paid insufficient and calls upon 
the appellant to pay the deficit. If then the appellant contests 
the correctness of the requisition, the Officer makes a reference 
to the -taxing officer. In such a case, no doubt, the taxing 
officer’s decision is fihal, and- even though the respon- 
dent was unrepresented when the correct Court-fee was 
‘finally fixed, itt may well. be, as appears to have been 
decided in Ratga Pat v. Baba,’ that he cannot raise 
the question at the hearing of ‘the appeal. We have 
been referred to no authority however for the position that 
where no recourse has been had to section 5 he jis still debarred 
from so doing. In Bhubaneswar Trigunait, In re all that was 
decided was that where in a probate case a taxing officer’s certi- 
ficate as to the sufficiency of the duty is produced, although: it 
may have been given after no such “difference” as is ‘contem- 
plated by section 5, it is still final. This part of that decision 
was followed by one of us in Szvaminatha Aiyar v. Guruswamt 
Mudaliar®, There is, however, a direct decision ine Kasiurt 
Chétti v. Deputy Collector; Bellary’ that where there has been 
no decision by the taxing officer under section 5 the ‘Court is-not 
precluded from taking notice at the hearing of the deficiency 1 in 
the ‘stamp duty. “Otherwise, ” the learned Judges say = l 
“there would Le no remedy for the most obvious error, gor even for 2 
deliberate trick to defraud the stamp revenue, unless ‘detected’ by''the 
routine establishment in the first instance, and before the admission of. the 
appeal or the becepaon of the paper, as: the case might be.’ 

We think tha this is the correct.view and follèwing. it we 
have allowed the respondent to address us on -tHe ‘questfon of 


Court-fee. > nee ae 
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The appellant has placed his own valuation on the appeal, 
valuing the half share at Rs. 75 and one year’s mesne profits 
at Rs. 350, and endeavours to justify this cofrse. by. showing 
that the suit falls either under section 7(iv) (b), as a suit to 
enforce the right to share in the property on the ground that it 
is joint family property, or alternatively under Schedule II, 
Article 17 (vt), which provides for a suit or appeal where it 
is not possible to estimate at a fnoney value the subject-matter in 
dispute, and which is not otherwise provided for by the Act. 
‘The respondent, on the other hand, urges that the suit is one 


for possession as provided for by section 7 (v). It appears 


to us that the question must depend upon whether the plaintiff, 
at the time he brought the suit, was in-or out of possession, 
actual or constructive, of the suit property. If he was in con- 
structive possession, the suit would resemble in nature one 
filed by a coparcener in ‘joint possession of the family property 
for partition, and it has been held by a Full Bench of this Court 
in Rangiah Chetty v. Subramania Chetsi® that such a suit is gov- 
erned by section 7, clause (tv) (b) of the Act, on the theory 
that what the plaintiff really asks for is the conversion of his 
joint possession of the whole, whether actual or constructive, into 
separate possession of his share, Similarly, as has been held in 
Gill v. Varadaraghavayya*, a suit by a co-tenant for partition is 
governed by Schedule II, Article 17 (vi), because it would not 
fall under section 17 (iv) (b), the property not being joint 
family property. Mr. Govinda Menon for the appellant further 
relies upon Padammah v. Themana Ammah* which related to an 
invalid kanom of tarwad property granted by the karnavathi to 
two junior members. It was found that although there had 
been an attornment of the tarwad tenants to the kanomdars, pos- 
session really. remained with the karnavathi, and consequently 
it. was. enough for the- plaintiff, who sued as a junior member 
of the tarwad to upset this arrangement, to ask for a declara- 
tion that the kanom was invalid. If, however, the kanom had 
been granted to a stranger who was in possession, the learned 
Judges add, then possession also must be sought as a relief con- 
sequent upon the declaration. This decision has been consi- 
dered and explained in Chowkaran Kunhi Pocker v. Chowkaratt 
Mahkaimal, Valia Bapotty, where the circumstances were 
closely similan. 
5. (1910) 21 M.L.J. 21 (F.B.). 


ave 6 (1919) I.L.R. 43 M. 396: 38 M.L.J. 92. 
7: (1894) I.L.R. 17 M,-232. 8, (1919) 37 M.L.J.. 544.. 
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“There are no doubt observations in that judgment,” the 
learned Judges say, 
“about ‘unity of possession? and about the possession of the tenant 
being the possession of the tarwad, cte. But they must be read with the 
facts of the case and do not support the contention that under no cir- 


cumstances can a Junior member of the tarwad sue for possession if the 
tarwad had parted -with possession.”’ 


They further remark: > 


“The character in which an alienee anandravan holds possession will 
. depend upon how far he ousts the tarwad and not upon whether he is a 
member of it or not. If the tafwad is ousted then the possession of the 
ouster, whether he be a member of it or not, is as injurious to the tarwad 
as ouster, by a stranger and the member in possession must be sued; as if 
he was a stranger.’’ ° 

‘The same principles have been followed by Wallace, J., in 
the case of a Hindu coparcenary in Ramakrishna Aiyar v. Muthu- 
swami Alyar.” Itis accordingly necessary here to decide upon 
the plaint, the terms of which must determine the nature of 
the suit and the amount of Court-fee to be paid, whether it was 
incumbent or not upon the plaintiff to sue for possession. There 
is an averment in paragraph 4 that after the death of the young- 
er brother the 1st defendant had been collecting and appropriat- 
ing the whole of the income of the property, in paragraph 7 
that, although he had been requisitioned that the property should 
be divided, he has refused to comply through selfish metives and 
with a view to defraud the. tarwad, and in paragraph 8 that the 
tenants were in possession of the property. The prayer is ac- 
cordingly fora decree directing the division of the property into 
two equal shares and that one of these shares be caused to be 
surrendered and given delivery of to the plaintiff. It appears 
to us that these allegations clearly amount to saying that the 1st 
defendant is holding the half share of the property, which since 
his younger brother’s death belongs to the tarwad, nòt permis- 
sively from the tarwad or in any other way constructively, but 
wholly adversely. The property was in origin self-acquired, 
and there, appears to be no ground for the view that the tarwad 
at any time had possession in any form. The plaintiff was as- 
sessed to Court-fee on the footing that the suit w&s one for pos- 
session and we consider that this is clearly right and that the 
appellant must pay a fee upon his memorandum. accordingly. 
So far then as the prayer for possession is concerned the fee 
will be assessed, as regards Items 1 to 3, which are assessed 
lands, upon one-half of ten times the assessment, or Rs. 150, 


-——_8 
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under clause (a) of section 7 (v); on the remaining items 
(Nos. 4 to 13), which are sarvamanyam or revgnue free, upon 
one-half of 15 times the mesne profits, or Rs. 4,387-8-0 under 


-clause (c) of the same section. Therefore-on this part of the 


memorandum the fee will be payable on Rs. 4,537-8-0. 


There remains the question of mesne profits. In his judg- 
ment the learned Subordinate fudge has found that the claim 
to mesne profits prior to three years before suit is barred 
although he does not in express terms award mesne profits for 


this period. He adds that the rate will be determined at the 


stage of the final decree. The preliminary decree embodies this 
latter direction but makes no reference to the term of three 
years. There is accordingly no sum certain fixed in this re- 
spect upon which the Court-fee can be paid by the appellant. The 
alternatives seem to be ether that he should pay no fee at all 
or, as was held, we think obiter, in Punya Nahako, In re” 
that he should pay it on the vgluation given in the 
plaint. With much respect to the learned Judges who express- 
ed that.view, we can find no sufficient justification for adopting 
this latter course. The decree,*which we must follow. in pre- 
ference to the judgment, contains no more than a direction for 
the determination of the mesne profits and accordingly it is diffi- 
cult to apply the terms of Schedule I of the Court-fees Act, where 
it is said that the fee is to be payable on the amount or value 
of the subject-matter in dispute. Mr. Govinda Menon for the 
appellant asks us to adopt the position that in the case of all 
decrees for possession and mesne profits it is only necessary 
to appeal against that part of the decree which awards posses- 
sion, because if it be set aside, the award of mesne profits must 
necessarily go with it. We need not go so far as to discuss the 
tenability of this view. Where, however, a preliminary decree 
only makes provision: fot the subsequent determination: of: the 
mesne profits we think that the apt occasion for requiring a de- 
fendant to pay a Court-fee in this respect would be if and when 
the profits have been determined by a final decree. To require 
him to pay now a Court-fee upon the profits as estimated in the 
plaint, where there is as yet no question as to their amount but 
only as to the right of the plaintiff to receive them, appears not 
only difficult to, justify on principle but also to lead to the diffi- 
culty that if the defendant subsequently has to appeal against 


the amount of mesne profits awarded by the final decree, he 


=. ~~ -@ 


ed 


10. (1926) 52 M.L.J. 128. 
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would pay Court-fee twice over. We do not think, therefore, 
that at the present stage the fee payable should comprise this 
item. $ 


We give the appellant three months to pay the Court-fee 
as settled above. The appeal will be posted for hearing imme- 
diately the Court-fee is paid. In default of payment the appeal 
will stand dismissed with costs. P 

N.S. Court-fee as decided directed to be paid before the 
appeal can be heard. 





IN THE HIGH @OURT OF JUDICATURE AT MADRAS. 


PRESENT: — MR, Justice RAMESAM AND MR. JUSTICE JACKSON. 


Balasundara Naicker and another ..  Appellants* 
4 . (Plaintiffs) 

v. i 
Ranganatha Aiyar and pthers ... Respondents 
6 (Defendants). 


Evidence Act (I of 1872), S. 92 (4)—Mortgage deed registered—Debt due 
under—Discharge of, by acceptance of smaller amoumt than that due under 
bond—Plea of—Evidence in support of—Admissibthty—Oral agreement to 
accept lesser amount or agreement promising mortgagor a discharge by pay- 
ment of smaller amount—Plea of discharge based on—Evidence in support 
of—Adnussibility. 

A discharge extinguishing a debt due under a registered mortgage bond 
though on receipt of a smaller sum than that strictly due under it is not 
an agreement substituting different terms for the original terms but an ex- 
tinction of the obligation itself, and is not hit at by section 92 (4) of the 
Evidence Act. Evidence adduced to support a plea of such discharge is 
not, therefore, inadmissible with reference to section 92 (4). 

An oral agreement to take less than what is due under a registered 
bond is inadmissible under section 92 (4). 

Any agreement promising the mortgagor that he would bee discharged 
if. he makes a certain payment less than that indicated in the mortgage 
bond is, standing alone, inadmissible to prove the discharge itself, both 
under S. 92 (4) of the Evidence Act, and also otherwise. 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Tanjore in O.S. No. 42 of 1924 (O.S. 
_ No. 28 of 1923, Sub-Court, Kumbakonam). e 


K. V. Krishnaswami Aiyar, for appellants. 


T. S. Ramaseiami Atyar, R. Sitarama Aiyar, K; S. Sankara 
‘Aiyar, V. Subramanya Aiyar, S. Srinivasa Aiyar, V. K. John 
and V. K. Venugopalachari for respondents. 
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- The Court delivered the following 

_JUDGMENT.—The suit out of which this appeal arises was 
filed on the footing of a mortgage bond, Exhibit A$ for Rs. 8,000, 
dated lith January, 1903, executed in favour of four persons, 
namely, (1) father of 3rd plaintiff, (2) father of 17th defend- 
ant, (3) father of 2nd plaintiff, and (4) the Ist plaintiff, by 
defendants” 1 to 3 and their undivided father. 4th defendant 
is the son of the 1st defendant. ° Defendants 5 to 9 are sons of 
2nd defendant. Defendants 10 to 16 are stfhsequent vendees 
and mortgagees of defendants 1 to 9. The four obligees of the 
bond belong to one family. The first two belong to one branch 
of the family. The third and the fourth ‘who are sons of 
brothers belong to another branch. The two branches were 
separated even before 1909. Under the terms of the mortgage 
bond, the interest was to be paid at 9 per cent. per annum on 
the 11th January of each Year, and if it was not so paid the in- 
terest should be compounded and bear further interest at 104 
per cent. per annum with annual rests. eThe whole amount was 
to be-paid on 11th January, 1906. In default, it should carry 
further compound interest at 10% per cent. per annum with 
annual rests. Some amounts were paid on 2nd May, 1905, 31st 
August, 1905, 21st October, 1905 and 12th November, 1905 
and were all endorsed on the bond on the last of these dates. 
Again some amount, was paid on 15th April, 1906 and 19th 
January, 1907, and these payments were endorsed on the latter 
date. In the year 1909 there was some litigation between the 
3rd plaintiff and the 17th defendant. This was O.S. No. 3 of 
1909. That was a suit filed by the 17th defendant against the 
3rd plaintiff for partition of the properties belonging to their 
branch. Pending the suit two Receivers were appointed in 
October, 1909, for the purpose of collecting the assets due to the 
family. The Receivers were vakils of the Sub-Court of Maya- 
varam at Kumbakoftam, where the suit was filed. In 1912, 
while the suit was pending, the Court was transferred to Maya- 
varam, but before the transfer the Receivers had collected more 
than one lakh and fifty thousand rupees and they were discharged 
in April, 1912. One of the debts which they collected as Receiv- 
ers was the debt due on the suit mortgage bond. As the debt 
was due not only to the two parties in that suit but also to two 
others, namely,eplaintiffs 1 and 2, the collection was made with 
the co-operation of the two persons. The 3rd plaintiff is a 
natural son of the 2nd plaintiff but was adopted into a different 
branch, and the 2nd plaintiff conducted O. S. No. 3 of 1909 on 
behalf of the defendant therein, namely, the present 3rd plaintiff, 


iyu} ities MADRAS-LAW JOURNAL REPORTS, 505 


In his evidence, he admits that he used to go to the Receiv- 
ers whenever sent for, and that in respect of the realisation 
of the comnton debts the Receivers used to consult him and the 
Ist plaintiff. There is no doubt, therefore, that the work of 
collection was made by the-Receivers with the co-operation -of 
plaintiffs’l and 2. The defendants’ case now is that the Receiv- 
ers filed some suits and the debtors pleaded in those suits that 
the provisions regarding interest were penal and unenforceable. 
The Receivers compromised those suits agreeing to some reason- 
able rate of compensation and not insisting on the original 
rate of interest in the bond. This was done with the sanction 
of the Court. Similarly, in respect of the present suit bond, 
the Receivers.and plaintiffs 1 and 2 agreed to take interest which 
would roughly work out compound interest at 9 per cent. per 
annum and did not insist on the higher rate of 10% per cent. per 
annum. They calculated the amount due on the bond on that 
footing and found that nearly a sum of Rs. 12,960 was due up 
to 20th March, 1911.“ The amount was to be paid by the vari- 
ous obligors of the bond in proportion to their respective shares, 
they themselves being divided., Accordingly, the following sums 
were paid towards the suit mortgage bond, namely, (1) Rs. 4,300 
on 29th March, 1911, by the Ist defendant, (2) Rs. 4,300. on 
the same date by the 3rd defendant, (3.) Rs. 2,000 by 2nd de- 
fendant on the same date, and (4) Rs. 2,000 on 12th April, 1911 
by the 2nd defendant. There still remained, due a sum of 
Rs. 360 which was afterwards paid by the 2nd defendant. These 
payments were accepted in full discharge of the debt due on the 
mortgage bond. Therefore the defendants pleaded that there 
is nothing due on the mortgage. The Subordinate Judge 
accepted the defendants’ plea and dismissed the suit. The 
plaintiffs appeal. e 


On behalf of the appellants it was contended that there ‘is 
really no evidence to support the agreement and the: SUSUHE 
discharge as pleaded by the defendants. 


[The judgment then discusses the avidenge on the point 
‘and concludes] 


Having regard to all the circumstances of the.case, we are 
inclined to believe as a question of fact the plea- raised by the 
defendants that the obligees of the bond took Rs. 12 966 i in 1911 


in complete discharge of the mortgage bond. It is immaterial. 


on what basis the amount was really arrwed at. But it adds 
a little more to the probabilities of the case that it works out 
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practically to the sum due on the footing of 9 per cent. com- 
pound interest, 


‘It is next argued by. the kanei Aioni f ie oak, 
that, assuming all the facts are in favour of the defendants, such 
a plea as that raised by the defendants is futile-as-the evidence 
adduced to support such. a- plea is inadmissible in. evidence with. 
reference to section-92, clause 4 of the Evidencé Act. - He 
relied on Yeg#anarayana Aiyar v: "Suppan Chetti, "a decision of 
our brother, Waller, J. We are informed that the “decision i is now 
under appeal under clause 15 of the Letters Patent. But we 
can: consider the authorities relied on in that case. Waller, J., 
has relied on the following cases:— 


(1): Namagiri: Lakshmi Ammal- v. Srinivasa Aiyan- - 
gart In this case what was held by Seshagiri Aliyar, 
J. .an d Kumaraswami Sastriar, J., was that an endorse-’ 
ment on a mortgage bond reciting that the bond was cancelled 
and returned as the amount due was paid was inadmissible in 

evidence. . In that case the endorsement was made with a view 
to defeat creditors though: the amount was not really received, 
and it was found that the endorsement was not admissible with 


reference to the language of section 17 o of the Registration 
Act. 


(2) Lakshmana Setti v. Chenchuramayya.* Here also the de- 
fendants relied on an agreement in writing by the mortgagee to 
relinquish a sum of money more than Rs. 100 due under the 
mortgage bond and it was held that it was inadmissible for want 
of registration under section 17. 


(3) Mallappa v. Matum Nagu Chetty.* This was a judgment 
of three Judges on a Letters Patent Appeal and they unanimous- 
ly held that a subsequent oral agreement to take less than what 
was due under -the registered mortgage bond being admitted 
in. the pleadings could be considered in the case and on this 


ground the appeal was dismissed and the mortgagee failed and 


the further remarks in the judgment with reference to section 
92, clause 4 are strictly obiter dicta but we agree that an oral 
agreement to take less than what is due under a registered mort- 
gage bond would be inadmissible under section 92 (4). 


(4) Jaggnnath v. Shankar,’ which is a casg like the present 
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5, (1919) I.L.R. 44 B. 55. 


LVIII] “THE MADRAS LAW JOURNAL REPORTS. 507 


Pd 


|. With reference to the first two cases-we observe that the 
question in ghem is-whether a writing purporting to extinguish 
a mortgage ee was admissible under. the Registration Act and 
it was held ‘it was not admissible. In the case before us there 
“is. no question of any writing being admissible or .inadmissible 
with reference to the provisions.of Registration Act. If the 
writing -itself does not purport to extinguish the mortgage bond 
it-would be admissible in evidence, and.a. plea of discharge 
based on the fact ihat the sum shown in the endorsement was 
taken in full discharge and the discharge was given to the ‘obli- 
gors- orally would stand on a different footing from the admis- 
sion of a writing evidencing the paysnent. This is the view 
taken in Neelamani Patnaick Mussadi v. Sukaduvn Beharu’? by 
Spencer and Krishnan, JJ. In Gopalaswanu Aiyar v. Kalyana 
Ratigappa" Venkatasubba Rao ang Srinivasa Aiyangar, JJ. 
went further and held that an endorsement and a receipt purport- 
ing to completely discharge: the debt were admissible in evidence. 
It-is unnecessary for us to go so far En possibly their 
decision also may be supported. ` - 


As to the third decisiof relied on by Waller, J., “namely, 
Mallappa v. Matum Nagu Chetty* that decision really supports 
the respondent for it shows the possibility of the mortgage being 
extinguished by the payment-of a smaller sum than that due on 
the bond. : 


As to the last case Jagannath v. Shattkar* we see that it has 
been dissented from in the Calcutta High Court (1) in Mohim 
Chandra Dey v. Ramdayal Dutta by Ga es and Ghose, JJ., 
where they held that no oral evidence to prove a discharge is ad- 
missible and again (2) in Srimati Bhaba Sundari v. Ram Kamat 
Dutta? by Greaves and Panton, JJ. The question that now arises 
before us is whether we should follow the two Calcutta cases’ or 
the Bombay case. For this purpose we have ‘to consider the three 
provisions of law, viz., (1) section 63 of the Contract. Act, (2) 
‘section 17 of the Registration Act, and (3) section 25, clause 4 of 
the Evidence Act. The first of these shows that a creditor in 
India can remit the balance of a debt without any consideration: 
Where the debt is a mortgage debt, it may be that a document i in 
writing purporting to extinguish the mortgage ‘issinadmissible i in 


evidence. under the Registration Act, but the ‘payment itself çan- 


~ 
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Naicker not be inadmissible, and if a creditor agreed to take the payment 
ern as a complete discharge, that is, not only promiseg, previotisly 
es to the payment, to take it in complete discharge but at the time 


of the payment gives a discharge, the question arises ‘whether 
such a discharge’is an agreement within section 92, clause 4 of 
the Evidence Act. - There is no doubt that any agreement-which 
seeks to substitute terms differentefrom those in the bond sô`äs 
ta'enable the mortgagor to insist on the working out ofthe 
obligations on the liné of the substituted terms would be in: 
admissible. Strictly, therefore, an agreement promising the debtor 
that'he would be discharged if he makes a certain payment less 
than that indicated on the mortgage bond is, standing alone, in- 
admissible to prove the discharge itself, both under section 92 
(4) and also otherwise, for such an agreement is without con- 
sideration.’ What section 68 of the Contract Act permits is not 
an agreement to remit but an actual remission. That is, when 
a portion of the sum is paid, the creditog may say, “I do not 
want the rest. You need not pay any more.” This last thing 
‘is, therefore, the essence of the transaction. A discharge ex- 
tinguishing a debt though in receipt of a smaller sum than that 
strictly due is not an agreement substituting different terms for 
the original terms which will govern the further working out of 
the obligation but an extinction of the obligation itself. Though 
such a discharge extinguishing a debt is generally effected by 
creditors on the importunity or the request of the debtors, still it 
cannot be said to amount to a contract which binds two persons 
and put them to further obligations. Where there is nothing 
more to be done, the whole thing is practically an act of grace 
on the part of the creditor. The request of the debtor is imma- 
terial and in law it is not a case of consensus of two minds end- 
ing in a contract but merely a liberal act on the part of the 
creditor only. Looked*‘at from this point of view we. think 
that section 92 (4) does not touch any act of a creditor which 
extinguishes a debt by taking a smaller sum of money. We 
agree with the view taken by Greaves, Panton and Ghose, JJ 2 
in the two Calcutta decisions above mentioned, and dissent from 
_ the decision in Jagannath v. Shankar’. Where the act of the 
e creditor does not extinguish the debt but gives only better terms 
than before which have yet to be worked out, the principle does 
not help the debtor and section 92 (4) prevents the admission of 
such an agreement. The-observations of the Privy Council in 
Firm Chhunna Mal Ram Nath v. Firm Mool Chand Ram Bha- 


5, (1919) I,L.R, 44 B, 55. | 
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gat’? disapproving the decision in Abaji Sitaram v. Trimbak 
Municipality” shgws that a remission of a debt under S. 63 
is not an agreement between two persons. It is really the act 
of one person discharging at his will and pleasure the obligation 
of another. There is also the view of our brothers Madhavan 


Nair and Curgenven, JJ., in Ramanathan Chettiar v. S ethuran 


Madige Rao Sahib,” where they observe the discharge of a debt 
is different from extinguishment of a mortgage, though one may 
be the result of the other. We think, therefore, the plea 1s 
admissible and, once the plea is admissible, whether it is actually 
proved is merely a patter of evidence on the facts appearing 
in a particular case. We have already found, as a question of 
fact, that there is a complete discharge of the debt. The extinc- 
tion of the mortgage followed the discharge of the debt. We 
therefore dismiss the appeal with costse 


Re Sea Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT: —MR. JUSTICE JACKSON. 


Nallamadan Chettiar and others ` | .. Petitioners” 
(Acaused). 
Madras Village Courts Act (I of 1889), S. 52—Moveables—If include 


crops—Attachment of crops by Village Court—Validity—Removal of the 
crops—If amounts to an offence—Indian Penal Code, S. 424. 


The words ‘‘moveable property’’ in S. 52 of the Madras Village Courts 
Act do not include crops and, therefore, a Village Court cannot attach 
crops. The person who removes the crops attached by a Village Court 
cannot be convicted of an offence under section 424 of the Indian Penal 


Code. m 


Necessity for the legislature to make it plain what a Village Court can 
do in regard to crops as such pointed out. 


Petition under sections 435 and 439 of the ene of Crimi- 
nal Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint Magistrate of Sivakasi in Crimi- 
nal Appeal No. 25 of 1929 (C.C. No. 88 of 1929 on the 
file of the Court of the Stationary Sub- Magistrate of Srivilli- 
puttur). 4 o 
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*Cr. R.C. No. 825 of 1929 - 19th December, 1929. 
(Cr. R.P. No. 739 of 1929). 
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S. Narayana Aiyangar for petitioner. 
The Public Prosecutor on behalf of the Grown 
The Court made the following 


OrvEr.—The eight petitioners have been fined under m - 
424, Indian Penal Code, for removing crops attached by the 
Village Court. Under section 52, Act I of 1889, a Village Court 
can only attach moveables. The definition of moveables must, by 
provision of the. Madras General Clauses Act, 18675, be sought 
for in the Penal Code; and under section 22 moveables do not 
include crops. . Therefore a Village Court cannot attach crops.’ 
The petitioners committed no. fraud in ‘emoving them, and 
the conviction must be cancelled and all the. fines be refunded. 


Naturally it causes great confusion in the minds of simple 
villagers that under section 2 (13), Civil Procedure Code, move- 
able -property - includes growing crops, and under section 22, 
Indian Penal Code, or section 3 (19), General Clauses Act, move- 
able property does not include growing crops. I would sug- 
gest that the legislature make it abundantly plain what a Village 
Court can do in regard- to craps as such. It might at the same 
time make it plain what is meant by “Personal property” in 
section 13 of the Act. I have held that personal property in- 
cludes crops in Sundara Naicker v. Potti Naicker? but I admit 
that it is arguable either way. If personal only means moveable 
as defined in Indian Penal Code moveable should be the word 
employed. Ta 

N.S. i Petition allowed. 


, [FULL BENCH.] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_PRESENT:—Mr. JUSTICE KUMARASWAMI SASTRI, MR. 
JUSTICE CURGENVEN AND MR, JUSTICE PAKENHAM WALSH. 
Sri Sree Raja Velugoti Sri Govinda Krishnaya- 

čċhandrulů Varu Bahadur, Maharaja of Ven- 

katagiri .. Petttioner* 
(Appellant in Appeals Nos. 109 to 134, 151 to 239; 
253, 256 and 266 of 1927 on the file of the District 
Court, Guttur), 


Consolidation cf second appeals—Jurisdiction of High Court—Limits 
on, è : 


~ 





= *C.M.P. No. 2016 of 1929. >.. 22nd October, 1929.. 
1. Act I of 1867. 2. (1926) 51 M.L.J. 561. 
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A landlord filed separate suits against different sets of tenants for rent 
on the ground that they raised a second crop. The tenants-defendants 
resisted the suits on the ground that they did not raise a second crop and 
that the suits were¥ barred by limitation. The suits were tried together 
and the witnesses examined were treated as witnesses in all the suits. There 
was one judgment but separate decrees were passed, dismissing the suits. 
The landlord filed separate appeals from those decrees. The appeals were also 
dismissed. He then sought to prefer second appeals to.the High Court from the 
decrees of the Lower Appellate Court and put.in an application under section 
151, Civil Procedure Code, to consolidatg them so that he might file (1) a 
single memo of appeal, (2) a single vakalatnama, and (3) only one Court- 
fee on the aggregate value of all the second appeals. On a question being 
referred to the Full Bench as to whether such consolidation was permissible, 


Held, by the Full Bench, that the High Court had no inherent juris- 
diction to consolidate appeals disposed of by a single judgment of the 
Lower Court so as to enable the appellant to payeCourt-fee on the value 
of. the consolidated appeals and file only one vakalat. 


The Court’s power to consolidate cannot be extended in a manner to 
conflict with the provisions of any @hactment like the Court Fees Act or 
the express provisions of the Civil Procedfire Code-as regards the 
filing of appeals. Consolidation can only be asked when there 
are suits or appeals properly instituted and on the file. Where the 
Legislature lays down certain fequirements necessary to be satisfied before 
the Court can be seized of a suit or an appeal, e.g., a plaint or a memoran- 
dum of appeal on a proper stamp, an order cannot be passed consolidating 
suits or appeals for the purpose of getting over the stamp duty payable. 


Consideration of cases in which consolidation can be ordered. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to con- 
solidate the Second Appeals preferred to the High Court against 
the decree of the District Court, Guntur, in Appeals Nos. 109 to 
134, 151 to 239, 255, 256 and 266 of 1927 (Rent Suits Nos. 102, 
103, 105 to 112, 114 to 117, 124, 126, 129, 172, 205, 213, 215, 
216, 218, 220 and 224 of 1926; 52 of 1927; 125, 153, 157, 184, 
201, 210, 113, 119, 120, 130, 131, 133, 137 to 139, 
141 to 147,149 to 151, 154 to 156, 158 to 192, 164, 
165, 167 to 170, 173 to. 182, 186, 189, 191, 193, 196, 198, 199, 
202 to 204, 206, 208, 209, 212, 217, 219, 223, 227, 228 to 243, 
247, 248, 308, 309, 210, 211, 226 and 148 of 1926, respectively, 
on the file of the Court of the Deputy Collector of Ongole, for 
the purpose of filing a single vakalat and payment of Court- 
fees. | 


A. Krishnaswami Aiyar for M. Venkatasubbiah for 
petitioner.. j 4 


~ 


The Court made the following 


` . Orper.—The plaintiff. filed 118 suits against: 118 sets of 
tenants for recovery of arrears of rent under section 77 of the 
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Estates Land Act. The suits were dismissed and- he filed 118 
appeals from these decrees. The appeals were also dismissed. 
He now seeks to prefer Second Appeals to the High Court from 
the decrees of the Lower Appellate Court and has put in this 
application under section 151, Code of Civil Procedure, to con- 
solidate them so that he may file 


(1) a single memo of appeal, 


(2) a single vakalatnama, and 


(3) only one Court-fee on the aggregate value of the 
118 Second Appeals. 


e 


The questions that arise are should he be allowed: to con- 
solidate the appeals and, if so, how many memos of appeal, how 
many vakalatnamas and what sum as Court-fees must he pay. 


The power of consolidation is an inherent power of the 
Court and there is no special section or rule relating to it but 
it must, of course, be exercised in accordance with the 
provisions of law. , 


In the present case the petitioner did not file any applica- 
tion in the Court of First Instance or in the Appellate Court to 
consolidate the suits or appeals. Obviously he could not do so 
in the Trial Court. The defendants were all different and the 
causes of action entirely distinct. I may perhaps mention that 
in para. 2 of the Lower Appellate Court’s judgment the word 
“consolidate” is clearly not used in the sense in which we are 
now considering it. It appears that the appellant himself raised 
as an Objection before the Lower Appellate Court that he was 
prejudiced in the Trial Court by the “consolidation” of the 
suits. What was clearly meant was “the joint trial of the suits” 
which is a different thing. The suit obviously could not be 
and were not consolidated in the Court of First Instance. Still 
it is to be noted that he made even their joint trial a grievance 
while he now asks to consolidate the second appeals. 


I am finable to see how in a case like the present the 
appeals can be consolidated without offending against O. 1, R. 3 
of the Civil Procedure Code. The mattey involves a consi- 
derable question of revenue, but unfortunately as the learned 
Advocate-General appears for the appellant he cannot be called 


to represent the Government. However, in several of the cases 


cited the objections raised by Government have been considered. 
They are materially the same in all the cases and as I do not 
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think the petitioner has made out a case for consolidation of the 
appeals, I do not consider it necessary to call on some one other 
than the Adv&cate-General to represent the Government. The 
petitioner quotes Kashi Prosad Singh v. Secretary of State for 
India in Council’ and Vengu Naidu v. The Deputy Collector of 
Madura Division? but his chief reliance is on a recent case re- 
ported in In re Perumal Nadar in which consolidation was 
allowed by Devadoss, J. The latter is the only case which I 
think is really on all fours with the present. Kashi 
Prosad Singh v. Secretary of State for India in Coun- 
cil? was concerned with a land acquisition and the 
parties were th same in all the cases. The plots of land 
were contiguous to each other. There were different tenants 
but they were not: parties to tha appeal. The appeals were 
allowed to be consolidated. Vengu Naidu v. The Deputy Col- 
lector of Madura Division? was also a case of land acquisition. 
Though several plots of land were acquired from the appellants 
only one notice was sefved on them under section 12 (2) and 
they made only one reference to the Collector to refer their 
objection to award. There was, therefore, in the words of the 
learned Judge “only one award the correctness of which had to 
be determined by the District Court.” Here there was clearly 
one cause of action between the same parties. That case bears 
no resemblance to the present. 

Turning now to In re Perumal Nadar I have no doubt that 
it is on all fours with the present case; for it was also a request 
to consolidate appeals arising out of rent suits against different 
tenants. The learned Judge quotes In the matter of 
the “Falls of Ettrick”* This case was also referred 
to in Vengu Naidu v. The Deputy Collector of Madura 
Division? It was a tase of one steamer lseing sal- 
vaged by two tugs but not simultaneously. Three separate 
salvage claims were brought. What was held there was that 
the claims should not be consolidated against the will of the 
promovents and they were in fact not consolidated. There ‘is 
a note at the end of the case that the Court ofeAdmiralty has 
reverted to the old practice of allowing appeals to be consolidated 
when it may appear convenient to do so without regard to the 
consent of the p&rties. gin 

This case has little bearing on the matter Before mè. The 
learned Judge then quotes Vengu Naidu v. The Deputy Collector 


1, (1901) I.L.R. 29 C. 140. 2, (19186) 34 M.L.J. 279. 
3. (1927) 54 M.L.J. 595 (2). 4, (1894) I.L.R. 22 C. 511, 
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of Madura Division? in which as I have pointed. out there was 


only one cause of action and the parties were the same. He 
devotes most of the judgment to discussing whether if consoli- 
dation is allowed one vakalatnama is sufficient, but the only 
discussion that I can find as to the ground on which the 
consolidation is allowed is in the following sentences: 


“Tn these two batches the trials were only two and there were only two 
judgments. The appeals arise out of rênt suits and the questions at issue are 
common to all the tenants. The landlord is only one person.” 


With due respect I find myself unable to agree with my 
{earned brother that these facts enable the appeals to be consoli- 


- dated. The causes of action and the parties are entirely differ- 


ent. If the appeals ca be consolidated why could not the origi- 
nal suits have been? Yet that would have clearly contravened © 
Order I, Rule 3 of the Civil Procedure Code. 

I find that the same tearned Judge Phillips, J., who allow- 
ed the consolidation in Vengu Naidu v. The Deputy Collector 
of Madura Division? refused it in Stamp Register Nos. 24378, 
24380 of 1927 and 828 of 1928. These were two partition suits 


"and in my opinion much stronger cases for allowing consolida- 


tion than the present. 

Devadoss,.J., quotes C.M.P. No. 1336 of 1925 in which 
Wallace, J., ordered consolidation of appeals. I have sent for 
that Civil Miscellaneous Petition. The appeals appear 
to have been concerned with the bringing of the 
holding of a number of ryots to sale and as far 
as I can gather the appeals were preferred by the tenarits. 
They pleaded that the sums for which the sales were held were 
yery small, such as Re. 1, Rs. 14, etc., and that separate second 
appeals would involve enormous expense. No notice was sent 
to the Goyernment though the revenue involved was consider- 
able and no reason for allowing consolidation is given in the 
order. 

With great respect to my learned brother, Wallace, J., if 
the considerations urged by the tenants are applicable to the 
consolidation gf appeals, I fail to see why they are not appli- 
cable to the consolidation of suits for petty sums of rent in the 
first instance. a | | 

It is quite clear to my mind that no Court could allow a 
landlord to brig a consolidated rent suit against a number of 
tenants holding separately merely because the rent demanded 
from each was small and because a common question was in- 


ee 2. (1916) 34 M.L.J. 279. 
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volved in all the suits, nor can I see how such tenants can bring 
a consolidated appeal if the suits go against them.. After all 
they can alway& file a test appeal, if-it succeeds they will get their 
costs when they win the other appeals. I have only been able to find 
one other order of consolidation passed by Jackson, J., in C.M.P. 
No. 905 of 1929. This was a land acquisition case and so far 


as I can gather the parties were the same and the only question’ 


involved was the apportionment of the compensation awarded. 
It is probable that this case resembled one or other of the two 
other land acquisition cases referred to above. The order was 
passed without notice to Government and no reasons for it are 
assigned but prinfa facie it is not a parallel case to the present. 
J am much influenced by the fact that though the filing of large 
batches of suits against tenants and the disposal of them Dy a 
common judgment~and by a common first and second appellate 
judgment are very common I .have ‘been able to: find no case 
except In re Perumal Nadar where consolidation of appeals on 
such cases was allowed*by the High Court. 


C.M.P. No. 905 of 1929 ET to above may be a 
parallel instance but there consolidation was allowed without 
notice to the Government and no reasons for the order are given. 


The following cases in other Courts where consolidation 
was allowed appear to me to bear out that the parties and causes 
of action must be the same if consolidation is to be allowed, 
Lachman Sahu v. Sheikh Abdul Karim*. A common declara- 
tion was asked in a single suit against a number of tenants. 
Even there it was held that a Court-fee should have been paid 
in respect of each of the sets of tenants. Bhagwan Singh v. 
Bhawani Das, Bhagwat. Das.’ This dealt with an appeal to the 
King in Council (Order 45). The. parties: were the same and the 
question at issue the same but there were two judgments. - Held 
“that though the valuation in one suit -was below .Rs. 10,000 the 
appeals might be consolidated under Order 45 (4) so as to 
get a judgment covering the decrees in both suits. 
Moosa Soleman Salehji v. The Secretary of State for India 
in Council.’ Held that where the matter for consideration -was 
the same and the parties the same the appeals might be consoli- 
dated but even the Court-fees must be paid separately ‘for each. 


I am unable, therefore, to accede to the request to tonsoli- 
‘date the appeals and that being so the question of a single 


= (1927) 54 M.L.J. 595 (2), ~ 5. C1919) 4 4 Pat. LJ. 7299.77" 
6. (1920) I.L.R. 43 A. 223. 7. (1927) 32 C.W.N. 776, 
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vakalatnama and a single Court-fee on the aggregate value of 
all the suits does not arise though on the latter point see Moosa 
Soleman Salehji v. The Secretary of State for Tilia in Council" 
just quoted. Having regard to the importance of this matter 
and that I differ from my learned brother Devadoss, J., I would 


refer the matter to a Bench of two Judges. 


[This petition again came on for hearing on 23rd August, 
1929. ] 


M. Venkatasubbtah for petitioner. 

The Government Pleader on behalf of Government. 

The Court (Kumaraswami Sastri and Pakenham Walsh, 
JJ.) made the followmg 

ORDER OF REFERENCE TO A FULL BeNcH.—This petition 
raises the important question as to the consolidation of second 
appeals so as to enable ole Court-fee on the consolidated value 


‘being paid and also one vakalatnama being filed. The matter 


first came before one of us (Pakenham Walsh, J.), and his 
order referring the matter to a Bench refers to all the authori- 
ties on the subject and the difficulty which my learned brother 
finds in consolidation. We thik the question is one of consi- 
derable importance and arises frequently and in view of the 
conflict of authority and the fact that it is necessary to have an 
authoritative decision of a Full Bench on the question, we refer 
the following question for decision:— 


‘Whether the Court has inherent jurisdiction to consolidate appeals 
in cases disposed of by a single judgment of the Lower Court so as to enable 
the appellant to pay Court-fee on the value of the consolidated. appeals and 
file only one vakalat.’? — 


[This petition again came on for final hearing on the 8th 
October, 1929. | 


The e Advocate-General and M. Venkatasubbiah oe peti- 
tioner. 

Tha Government Pleader on behalf of Government. 

The Court made the following 


ORDER. Kumaraswami Sastri, J—The Maharaja of 
Venkatagiri, who is -the petitioner, fled separate suits 
against his tenants for rent on the ground that they 
raised a second crop. The tenants defended the suits 
on the ground that they did not raise a second crop 


and that the suit was barred by limitation. The suits were 


tried together and the witnesses examined were treated as wit- 


7. (1927) 32 C.W.N. 776. 
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nesses in all the suits. There was one judgment but separate 
decrees were passed. Separate appeals have been filed in the 
High Court. @¢The present application is to consolidate the 
appeals so filed for the purpose of (1) treating the Court-fee 
payable as the Court-fee on the entire value of the suits, and 


(2) filing only one vakalat in all the suits, and the question is 


whether such consolidation is permissible. 


As to the inherent power of the Court to consolidate suits 
or appeals, there can be no question. Vengu Naidu v. The 
Deputy Collector of Madura Division’ Narayan Vithal v. Janki- 
bat,” Kali Charan Dutt v. Surja Kumar Mondal,? Dharam Das v. 
Dharam Das” and’ Kashi Prosad Singh v „Secretary of State for 
India in Council’. But the point which we have to determine 
is whether a consolidation can be effected which will conflict 
with the: specific provisions of the Coyrt-fees Act and the Civil 
Procedure Code as to the filing of appeals against the decrees 
of the Lower Courts. 

Consolidation of suits or appeals may be for various pur- 
poses and the main object of consolidation is to prevent unneces- 


sary delay in the disposal of suits or appeals and also to pre- | 


- vent unnecessary costs being incurred (Martin v. Martin & Co™ 
and The Creteforest®), The costs saved are costs as between 
party and party and cannot mean stamp duty payable to the 
Crown under specific enactments. 


Section 4 of the Court-fees Act enacts that no document 
of any kind specified in the first or second schedule to the Act 
as chargeable with fees shall be filed, exhibited or recorded in, 
or shall be received by, any of the High Courts in the exercise 
of its jurisdiction as regards appeals from the Courts subject 
to its superintendence, or in the exercise of its jurisdiction as 
a Court of reference or revision, unless in respect of 
such document there be paid a fee of an amount not less than 
“that indicated by either of the above schedules as the proper fee 
for such document. 


Section 6 contains a similar provision as regards Court-fee 


payable in respect of suits or appeals in the Subofdinate Courts.. 


Where, therefore, there is nothing either in.the Code or in 
any other enactment to prevent this course from being adopted, 
Courts have power to consolidate but I do not, think that such 

= (1901) I.L.R. 29 C. 140. 2. (1916) 34 M.L.J. 279. 
8. (1915) LL.R. 39 B. 604 (F.B.). 9. (1912) 17 C.W.N. 520. 


10. (1917) 40 I.C. 182. 11. (1897) 1 Q.B. 429. 
© 12 L.R. (1920) Pro. D. 111. 
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power can be extended in a manner to conflict with the provisions 
of any enactment like the Court-fees Act or the express provisions 
of the Civil Procedure Code as regards the filing Sf appeals. 


It seems to me that consolidation can only be asked when 


` there are suits or appeals properly instituted and on the file. 


Where the Legislature lays down certain requirements necessary 
to be satisfied before it can be seized of the suit or appeal, e.g., a 
plaint or memorandum of appeal on a proper stamp it 1s difficult 
to see how an order can be passed consolidating suits or appeals 
for the purpose of getting over the stamp duty payable. ; 

. There are two classes of cases in which consolidation can be 
ordered. One relates to cases where although one suit could 
have been filed against several defendants in the Lower Court, 
the party has not chosen to do’so but has filed separate suits, 
and the other relates togcases where although one suit could 
not have been filed, the guestions for determination are the same 
and it will save costs and expenses’ to consolidate the suits either 
in the Lower Court or in appeal. In the former case the provi- 
sions of section 17 of the Court-fees Act are imperative, because 
in the case of a suit embracing two or more distinct subjects, the 
plaint or memorandum of appeal should be chargeable with the 
aggregate amount of the fees to which the plaints or memoranda 
of appeal.in suits embracing each of such subjects would be 
liable under the Act. In cases where one suit could not have 
been filed, it is difficult to see how the aggregate value of the 
subject-matter in all- the suits can be treated as the amount on 
which- Court-fee has to be paid. In cases which do not fall under 
section 17, there is no question of treating the aggregate value of 
the various suits.or appeals as one for the purpose of Court-fee, 
as the provisions of the Court-fees Act are specific and state that 
each of such suits should bear the Court-fee prescribed by the 
schedules to the Act. 

Reference has been made to Kashi Prosad S tngh w. Secretary l 
of State for India in Council It was a case under the Land Ac- 
quisition Act and it was held that as the parties were the same in 
all the cases and the plots of land were contiguous to one another 
and formed part of an estate, although in the occupation of differ-- 
ent tenants who were not parties to the appeals, the appeals 
should be cénsolidated and the Court-fee paid upon the value 
of the*consolidated appeals under section 17 of the Court-fees 
Act subject to the maximum of Rs. 3,000. The maximum of 
Rs. 3,000 has,. however, now been omitted and Court-fee has to 


1, (1901) I.L.R. 29 C. 140. 
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be paid ad valorem without any maximum so that consolida- 
tion cannot in any view affect the Court-fee. 

In Vengut Naidu v. The Deputy Collector of Madura 
Division? there was an application to consolidate several 
appeals filed from the awards passed by the District Judge of 
Madura on reference made to him by the Land Acquisition 
Officer. The District Judge treated all the references as 47 
separate petitions and passed a separate award on each of them 
although they were all tried together and disposed of in one judg- 
ment. Phillips, J., held that the power of consolidation was inhe- 
rent in the Court although no express power was conferred by the 
Code and followéd Enayetoollah v. Radha Churn Roy”, 
Kashi Prosad Singh v. The Secretary “of State for Idia; 
Fink v. The Secretary of State for India,“ In re Dorabji Cur- 
setji" and In the matter of the “Falls- -of Ettrick” 4 The learned 
Judge considered the objection that consolidation would affect 
the revenue and says the fact that only one notice was sent 
under section 12 and on® objection filed under section 18 prima 


facie indicated that there was only one award the correctness - 


of which had to be determined by the District Court. He was 
of opinion that the fact that the award contained several items 
did not make any difference. 


I do not think that Land Acquisition cases afford any safe 
guide as the considerations which exist in such cases and which 
the learned Judge points out are absent in ordinary suits and it 
is doubtful whether having regard to the amendment of the 
Land Acquisition Act in 1921 (section 26, clause (2) of the 
Act), the same consideration can now exist. 


I may also point out that the same learned Judge refused 
consolidation in S.R. No. 828 of 1928 (Civil Miscellaneous 
Petition). There were two suits filed for partition in the Dis- 
trict Munsif’s Court and second appeals were filed. An appli- 
cation was put in that the second appeals should be consolidat- 
ad on the ground that the two suits must be deemed to be 
one suit and consolidated for purposes of appeal. The learned 
Judge refused consolidation on the ground that the suits did 
not relate to the same subject-matter. 


I now comeeto the question of consolidatiqn for the 





purpose of filing one vakalat in all the appeals. . . 
1.. (1901) I.L.R. 29 C. 140. 2. (1916) 34 M.L.J. 279. 
4- (1894). I.L.R. 22 C. 511. 13. (1871) 16 W.R. 395. 

14. (1907) I.L.R. 34 C. 599. 15. (1907) 10 Bom. L.R. 675. 
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Order 41, Rule 1 of the Civil Procedure Code provides that 
every appeal shall be preferred in the form of a memorandum 
signed by the appellant or his pleader. 


Rule 3 provides that if the memorandum is not drawn 
up in the manner prescribed it may be rejected or be returned: 
for the purpose of being amended. 


So, before there could be g valid presentation of an appeal, 
the memorandum must be signed by the, appellant or his 
pleader. If a pleader is employed, Art. 10 of Schedule II to 
the Court-fees Act prescribes the fee to be paid on the 
vakalat. 


a 2 

Having regard to the provisions of the Civil Procedure 
Code and the Court-fees Act, there can be little doubt that 
every appeal presented if not signed by the party should be 
signed by a pleader whe has authority to act and such autho- 
rity has to be stamped under ‘the pravisions of the Court-fees 
Act. e gi. i | 
Rule 31 of the Appellate Side Rules also provides that 
where a person is a party to two or more connected suits he 
shall execute a separate vakalatnama in each notwithstanding 
he may retain the same pleader in all the suits. 

In In re Perumal Nadar? the question as to consolidation 
arose as regards vakalats. There were several second appeals filed. 
An application was made to consolidate 38 second appeals into 
one batch and 52 into another batch for the purpose of filing 
one vakalatnama in each of the batches. The Government 
Pleader contended that separate vakalatnamas ought to be filed. 


= Devadoss, J., held that only one vakalatnama in each batch need 


be filed. The learned Judge was of opinion that the very object 
of consolidation is to save the party unnecessary expense and 
the Court unnecessary trouble, that where the Court allows con- 
solidation it allows the parties to the appeals to treat the conso-, 
lidated appeals as one and that Art. 10 of Schedule II to the 
Court-fees Act -does not stand in the way of consolidation. 


Dealing with the argument based on Order 41, Rule 1 which 
requires a separate memorandum of appeal, the learned Judge 


was of opinion that it does not follow that because a separate 


memorandum ought to be filed in each case the engagement of 
the pkeader should be separate. He, however, held that the 
production of one vakalatnama in different cases does not at all 
obviate the necessity of producing the decree in each case though 
ee ne E KIE E 


— 








3. (1927) 54 M.L.J. 595 (2). 
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the Court may dispense with the production of copies of F. B. 
judgments in each case. Tipe 


“With all respect I am unable to agree with the conclusion. It sa a of 
is difficult to see how the requisites of the Civil Procedure Code oo 
and the Court-fees Act the compliance with which is a condition seer ae 
; ; astri, J. 
precedent to the Court being seized of the appeals can be got 
over by an order of consolidation. Again, Rule 31 of the 
Appellate Side Rules which are framed under statutory power 
expressly requires separate vakalatnamas. 
I would answer the reference in the negative. 
Curgenven, J.—I agree. Curgenven, J. 
Pakenham Walsh, J—This matter came in the first pakenham 
instance before me and in my referring order I considered the Walsh, J. 
cases quoted in support of consolidation and specially the judg- i 
ment of Devadoss, J., reported in In yg Perumal Nadar.” It was 
because I doubted the correctness of that decision that I made 
the reference which has finally come before a Bench of three 
Judges. I have given in my Order of Reference my reasons for 
doubting that decision and for distinguishing it from the salv- 
‘age case and the land acquisition cases quoted in support of it. 
-I entirely agree with the reasons given by my learned brother 
Sir Kumaraswami Sastri, J., and have nothing to add. 
Deficient Court-fee should be paid in one month. Separate 
vakalat will be filed in one month. 
A.S.V. Reference answered in the negative. 








| [FULL BENCH.] } 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present:--Mr. Justice KUMARASWAMI SASTRI, MR 
Justice CURGENVEN AND Mr. JUSTICE PAKENHAM WALSH. 


. Vaithilinga Pandara Sannadhi Avergal by | 
Power-of-Attorney Agent Anantarama Iyer .. Petitioner” 
in both Petitions (Petitioner im C.R.PS = 
presented to the High Court against S.S. 
Nos. 39, 44, 47, 50, 56, 58, 59, 63 to 67 & 


75, 33, 42, 46, 52, 55, 57, 60, 61, 68, 70, - 
. 71, 73 & 74 of 1928 on the file of the Sub- : 
Collector, Negapatam). 
Consolidation—Power of High Court—Ciwil Revision Petitions disposed. FB 
of by a single judgment of the Lower. Court—Common respondents in all aan 
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awah 


the Revision Retitions—Power of Court, tq, accept one vakalat and one pro- 
cess fee. te 
The High Court has no inherent jurisdiction -'to° consolidate: -Civil 
Revision. ‘Petitions -arising out of .cases which.,have been disposed. of by a 
single, judgment of the Lower Court, so as to enable the party to file one 
bi in the petitions and to pay one process fee for ‘the common respond- 
ents: ce Ja toate an ë; gy ty ' DE 
Petitioris respectively ‘praying ‘that: in'-the -citcumstances 
hed in ‘the’ affidavits: filed tharewith the’ High ‘Court will-be 
pleased *'to'’consolidate -the Civil! ‘Revision Petitions - pre- 
sented to the High’ ‘Court’against: :the “order -of -: the 
Court of the’’Sub!Collector’ of -Negapatam - in S.S, Nos. 
39, 44, 47, 50, 56, 58, 59, 63-t6:'67° and75* “of 1928 


snd’ NB: 33; 42; 46, 5255; 57:'60, 61, 685:70,:71;:73 and 74 of 


1928) fOr’ the’ purpose of- filing a single oe Ponge of 


protéss fees. “i” Cs aeaa a ae: EIS ap apg 
ol K. 'Bhash yii Aivaingar and’, ‘Sindarlingin ‘for peti- 
igid ! Juj 218 te oh NA da ae KN JA‘ i do ati ppp ge ats ER ae Ps 
vty, 3 eta ae | 


J, 
The overnment "Pleader on pelag of the Government. 
uipi A YAN eed til eer Se oe “Sy, ft LÅ? prt } fy 


ayla kRO Court , (Kumaraswami Sastri, and. Walsh, ad). “isl 


Jill NATA Ilia IMAN JI 


the ; OOOH. ii! Pesta ala gen a ; iyu 
Ji viin QRDER |. OF, , REFERENCE fo, A Furi BENCH, —These 


petitions ; jare a for 115 4S onsolidating | “Civil a evision. Petitions 


4 li if afi 


and, the. question here, also is, whether the Court, has power 


yj’ 


to consolidate so as to entitle a : a party. to file only, ong ` vakalat 


tool, 


and. pay only one process fee SO. far as the common respondents. 
are cohcerned. For the réagoné'giveh in In re M aharaja' of Ven- 
katagiry’ we refer this question on also to a Full Bench as to whether 
the Court has inherent ijurisdiction-td consolidate Civil Revision 
Petitions. iin icases:.which :have ,been disposed of by a, single 
judgment: of the Lower Court so as, to enable the party to file 


one, | yakalat. in, the petitions and pay one process: fee for the 


_ common respondents. 


: The Court made’ the: following’ l E 

ORDER. Ç urgengen, J. —The question “referred to’ us 
is es the Court has inherent jurisdiction to con- 
solidate. Civil. Reyision Petitions in, cases which have been dis- ` 
posed... of iby a „single judgment of the Lower Court so as to en- 
able-the: party, to file one} vakalat i in the petitions and to pay one 
process fee fôr the common, respondents. ‘In I re Maharaja of 
Kenkataginii We. have held generally’ that this Court has no 
power-to: consolidate.appeals. in such; a manner as to conflict with 
thes; proyisions of any statutor ry, enactment, and specifically tha that 


-1>)}(1929) 158 M.L.Jus‘510, © 
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it cännot-50 consolidate 4s ‘to permit: a single vakalat to be filed 
in a number of ‘appeals-or' a ‘single Coüit- fee; ‘calculated upon 
the: aggregate Vlue'of the appeals, to be paid. This’ détision, of 
course, ‘applied equally to the čase ‘of? Civil Revision Peti‘ 
tions and: it ‘accordingly settles’ ‘the - ‘question’ With: régard to 
vakalats. - >E i U ee oe ae ’ 

ae et ee ae ee ee ee ee gk 
4 There remains the quéstion*of proċessi fees, whether, when 
one person figureg as respondent in a number of cases,’a: single 
process can be issued to him, to ‘embrace:all’ the cases, upon pay- 
ment of a single fee. We have to see whether such a course 
would transgresse any provision of law. Section 20 of the 
Court-fees Act empowers the High Court*to make rules regulat- 
ing the, fees chargeable for, serving and, executing, processes 
isstied by it in its ‘appellate jurisdiction, which comprises also 
its ‘revigional jurisdiction. ' ‘Rule 2 (1% '‘df Order 414A- provides 
that a memorandum of appeal’ shall. ‘be decompahiied “by the 
"prescribed! fees for the. service: iof. notice ‘of appeal, arid Appel: 
late Side Rules\No. 41 makes a similar provision in the case of 
Civil Revision Petitions. The rules for the service of 
notices : form the ‘subject of Chapter’ VII of- the ‘Ap: 
pellate:. Side. Rules, ‘Rule +6F. fixing: the fees chargeable. 
The Schedule. to that. rule ‘prescribes. as» fee of. Re. 1 
for- each: summons: or notice : “ to» va single” “respondent : or 
witness”: This is a rule framed under section 20 of: the. Court- 
fees Act and has. the . force of law. . Unless, . n we 
can construe ‘the’ words” “single. respondent” ` ‘as “embrac- 
ing any.“ one! person; "though “he: imay be "a " regporident 
in a number: of cases, ' permission, to consolidate. would involve 
permission, to paya single. feg where. the rule: prescribes a sepa- 
rate fee in oo case? ‘We peels ‘think: that | ‘Such : idm aie 


QOL 


lax iad serine nue a or T rule for the, “purpose, ‘of 
consolidation: A ‘similar application to consolidate, was; ‘refused, by 
a Bench..of_the Calcutta High Court in In the -matter of the 
at YEN E ER AN DET ASOT ga TASE of of 
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Application of H. C. Studd’, Rampini, J., basing his refusal 
upon the inability of the Court to relax a statutory rule. 

We accordingly answer the question referręd to us in the 
negative. We would add that there appears to be no objection to 
issue a single consolidated process with the several causes en- 
tered in it, provided that the amount of process fees for the 
issue of process in each case is paid. We give the petitioner 
one month from this date to °file duly stamped vakalats and 
pay process fees. 

Kumaraswani Sastri, J.—] agree. 

Pakenham Walsh, J.—I agree. 


N.S. Question answered in the negative. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. Justice WALLACE AND MR. JUSTICE 


ANANTAKRISHNA AIYAR. ° : 

Piratla Peda Venkatasubbarayudu andeothers .. Appellants* 

i a (Defis. 2 to 4) 
v. 

Haji Silar Sahib and others ° .. Respondents! 


(Plaintiffs 1 and 2 and 1st Defendant). 


Limitation Act (IK of 1908), Art. 144—Wakf providing for the private 
benefit of the family of the grantee as well as the public benefit of a mosque 
—Sale of wakf property by the Mutiawali—Valhdity—Suit by the succeed- 
ina Muttawalli to recover possession of the property—Limitation—Practice— 
Appeal—Question whether a wakf can be endowed by a non-Muhammadan 
—If can be allowed to be raised for the first time in appeal. 


A sale by the Muttawalli of wakf property, where the wakf provides 
for the. private benefit of the family of the grantee as well as for the 


. public benefit of a mosque, is valid during. the life-time of the vendor, and 


a suit by the succeeding Muttawalli for a declaration that the sale is invalid 
and for recovery of possession of the property sold for the mosque is in 
time, if in8tituted within 12 years from the date of the death of the Mutta- 
walli who sold the property. 


Vidya Varuthi v. Balusanu Aiyar, (1921) L.R. 48 I.A. 302: I.L.R.e 
44 Mad. 831: 41 M.L.J. 346 (P.C.) relted on. 

The question whether a wakf can be endowed by a non-Muhammadan 
cannot be said to be a pure question of Jaw and cannot be allowed to be 
raised for the first time in appeal. 

Second Appeal against the decree of the District Court of 
West Godavari at Ellore in Appeal No. 53 of 1926 (A.S. 
No. 237 of 1924, Sub-Court, Ellore) preferred against the 
decree of the Court of the Principal District Munsif of Ellore 
in O.S. No. 435 of 1922. 


*S.A. No. 1281 of 1926. 13th December, 1929. 
2. (1898) I.L.R. 26 C. 124, 


a gagan 
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P. Venkataramana Rao for appellants. 

P. Somasundaram for respondents. 

The Courf delivered the following 

Jupcments. Wallace, J—The main question in this appeal 


_ is one of limitation. The plaintiffs’ father was the Muttawallt 


of a mosque for the lighting in which the suit wakf was endowed. 
He and his eldest son, the Ist g¢efendant, sold the property to 
the father of defendants 2 and 3 (and grandfather of 4th de- 
fendant) on 25th November, 1909. The vendee held the pro- 
perty until the date of the suit, 27th March, 1922. The plain- 
tiffs sue to declare that the sale is invalid and for recovery of 


' possession of the property for the mosque. Both the Lower 


Courts decreed the suit and defendants 2 to 4 appeal. 


The main point argued is that the suit is time-barred. It 
is conceded that, on the latest, rulings of the Privy Council, 
Article 134 has no application to the case, and Article 144 is the 
proper Article. The appellants contend that the wakf property 
is inalienable and that, therefore, time begins to run from the 
date of the sale, on which date the vendee came into possession, 
and that, therefore, the vendeg has prescribed for much more 
than 12 years’ adverse possession. The plaintiffs contend that 
time began to run from the date_of the death of the last Mutta- 
walli, which occurred on the 6th March, 1915. The Lower Courts 
have upheld the latter contention. 


Both the Courts are agreed that the property is wakf and 
for the purpose of this argument it will be taken to be so. It 
is not trust property strictly speaking. Prima facte then it vests 


in the deity and is inalienable. The plaintiffs contend that when. 


a beneficial interest is retained in the property, say for the family 
of the founder, the sale of the whole’ property is valid during 
the life-time of the vendor, and that limitation only begins to 
run from his death. That proposition has been approved in a 
number of reported rulings as applying to the case of the head 
of a Hindu mutt. The plaintiffs seek to apply it by analogy 
to the case of the Muttawalli of a mosque. The appellants con- 
tend that there is no such analogy, and that it is a fundamental 
proposition of Muhammadan Law that the whole property vests 
in the deity so af to forbid any retention of beneficial interest 
in any one apart from the interests of the: institution. e 
Whether in the present case any beneficial interest was 
retained for the Muttawalli himself is essentially a question of 
fact, and that question both the Lower Courts have answered in 
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the affirmative. In-fact the statement in the'plaint that the. 
surplus income is to go to the family of the grantee was not 
controverted in the written statement, and:that has been the 
custom for 150. years. Naw wakfs of. this quasi-public, kind 
are of common occurrence in. this Presidency. and. elsewhere, 
and have been. recognised as valid by the Privý Council., See 
Abdur Rahim y. Narayan Das Aurora’, where the Privy Coun: 
e 


cil, laid down at page 334: l > j ef 


“The original settlement was undoubtedly a valid creation of a T 
for the provision intended to benefit the family of the settlor was not the 
preponderating fèature of the settlement, nor was the provision made for 
the perpetuation of religidus ceremonies and charitable gifts by any means 
illusory or unsuhstantial,’2 
See also M ajib-un-nissa v. Abdul Rahim? therein quoted. 
There is, therefore, nothing contradictory to Muhammadan Law 
in" such quasi-public wales and’ we must accept the finding of 
fact, not'controverted in the written statement, that this wakf 
is one which itself provided for the private benefit of the family 
of the-grantee as well as for the public beriefit of the mosque, 
though: the dominant purpose no doubt: was to endow the 
mosque: The rulings of the Privy Council in Ramanadhan 
Chettiar v. Vava Levvai Marakayar® and Arunachalam Chetty v. 
Venkatachalapatht Guruszvamtgal*’ indicate that a question of 
this kind: is one of fact to be ‘decided on the circumstances’ of 
each case. The latter ruling no’ doubt deals with a ‘case of 
Mutt property, but the endowment in the present -case, is;very 
similar. in nature to the endowment of a Hindu Mutt, where the 
head, of the Mutt maintains himself and the institution out. of 
the:endowment. Such a similarity has been recognised in seve- 
ral reported.-rulings, notably by. the Privy. Council in Vidya 
Varuthi y; Balusami,Aiyar? and Abdur Rahim v. Narayan Das 
Aurora.’ - Tn the latter case at page 336 their Lordships: say: 
“Under the Muhammadan Law the moment a wakf is- created all 
rights of property pass out of the wakf and vest in God: Al- 
mighty” and further down “It is in very deed ‘God’s acre,’ and 
this is the: basis of the settled rule that such property as is held 
in wakf-is inalienable, except for the. purposes of the wakf. A 
similar .view forms the basis of the inalienability of. a Hindu 
Mutt.” In - Vidya Varuthi v. Balusami Atyer’ the argument 


——— 





1. (1922) “L.R? 50 TA. 84: LL.R. 50 C. 329: 44 M:L.J. 624 (P.C.).! 
2...(1900) -L:R. 28 I.A. 15: I.L.R. 23 A. 233: 11 M:L.J. 58,(P. 
3. (1916) L.R. 44,.1.A, 21: I.L.R. 40.M., 116: 32 M.L.J. 101 (P. 
4. (1919) L.R. 46 Iæ. 204: I.L.R. 43 M. 253: 37 M.L.J: 460 (P: 
5, (1921) L.R. 48. I.A. 302: I.L.R: 44 M, 831::41 M.L.J.:346. (P. 
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proceeds on the footing that the same legal principles as to aliena- 
tion of the property vested in him shall apply to the head of a 
mutt and to thé Muttawalli of a mosque. No doubt the general 
question there argued. was whether such persons are trustees, but 
| even in a decision on this point one would expect the distinction 
“sought by the appellants to be drawn if it in fact did exist. The 
same “language applied by their Lordships in speaking of the 
mutt can be applied mutatis mutandis to the case of a imosque. 
him in either case. In both cases alike the property vests in 
him in either, case. In both ` cases alike the property rests in 
the idol or the deity, and the same theoretical quality of inalien- 
ability applies to both, but it has never been. held absolute in the 


case of a mutt, and there is no ‘good ground for holding either. 


that it is absolute i in the case of a mosque. The validity during 
his lfe- time. of a sale of the mutt property by the head of the 
mutt has been recognised in numerous cases. See in addition 
to the Privy Céuncil cases quoted above, Lalchand M arwari v. 
Mahanth Ramrup Gir Th all these rulings I can see no ground 
for distinction between the position of the head of a mutt and 
that of a Muttawalli of a mosque, We pressed the learned Ad- 
vocate, for the appellants to quote. any cases i in which i in case of 
a wakf which: retains a benefit for the family of a grantee it 
has, nevertheless been held, in contradistinction, to the similar 
case. -of the head ofa Hindu mutt, that he has no power to alie- 
nate the property during his life-time. But no such case 
appears to be forthcoming. The learned Advocate fell back on 
his, general argument that, as the whole ` property vested in the 
deity, none of. it could be alienated even temporarily. “But that 
i proposition is. as true of a mutt as of.a mosque, so ‘that the 
distinction is really one without a difference. The point in issue 
is not really a question of law. but | a question of facé in each 
case.” < : 


bebe ivi 


The learned Adv ocate for the appellants endeavoured to 
draw.. a distinction between a case of outright sale and’ the 
case, of a permanent lease, contending that in the former no 
question | of beneficial interest apart from the end@wment gene- 
rally | will avail. But that is not the trend of the reported 
rulings. In Vidya Varuthi v. Balusanu Aiya the Privy Coun- 
cil recognised the general rule that except for unavoitlable neces- 
sity thé head of a mutt cannot create any interest in thé mutt 
std to entire beyond his life-time: It is true that the aliena- 
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tion under consideration there was a permanent lease, but the 
general proposition will equally apply to the case of a sale, and 
ihis Court has so ruled, see Ranga Dasan v. Latch&ma Dasan’ and 
Vellachani Naicker alias B. R. V. Swami v. Alagirisami 
Naicker’. A Bench ruling in the Patna High Court is quoted, 
Badri Narayan Singh v. Mahanth Kailash Gir’, a case of a 
sale by the head of a Mutt, whgre it was held that adverse pos- 
session runs from the date of the sale. It ig to be noted that 
when a similar ruling went up to the Privy Council from the 
decision in Mahanth Ramrup Gir v. Lalchand Marwari? their 
Lordships did not decide the point. See Lalchand Marwari v. 
Mahanth Ramrup Gire They speak of the point at page 325 as 
a difficult question, and refer to Vidya Varuthi v. Balusami 
Aiyar and say that they must not be taken to accept the view 
with reference to it progounded by the High Court of Patna. 
The appellants, on their argument that the property is wholly 
vested in the idol, are really forced to the position that a per- 


manent lease is aS much an invalid alienation as a sale, and 


that, therefore, limitation for both must run from the date of 
the alienation. But that propasition has never been upheld in 
the case of a permanent lease. As the law at present stands 
therefore I cannot see any reason for drawing any distinction 
between a permanent lease and a sale. In such a case the seller 
sells only such interest as he has, namely, the right to alienate 
during his life-time, and it is impossible to restrict his right 
to a right to sell such portion of the endowment as will ‘suffice 
to provide for his own income. See Abdur Rahim. v. Narayani 
Das Aurora. The sale is, therefore, valid during the life-time 
of the seller, and adverse possession against the mosque began 
only from the date of the death of the seller. 


lt was finally urged for the appellants that this property 
could not be wakf at all because no Hindu can endow a wakf, 
for a Muhammadan institution, and several commentators on 
Muhammadan Law were quoted to that effect. No direct ruling 
for this general proposition was quoted to us. The Privy Coun- 
cil in Muhammad Raza v. Yadgar Hussam™ declined to decide 
it. The point was never taken in the Trial Court, and thus the 
attention of the parties during the trial was never directed to it. 





ea PS ee 


1, 1922) L.R. 50 LA. 84: LL.R. 50 C. 329: 44 M.LJ. 624 (P.C.). 
5, (1921) L.R. 48 I.A. 302: ILL.R. 44 M. 831: 41 M.L.J. 346 (P.C.). 
6. pa 53 I.A. 24: I1.L.R. 5 Pat. 312: 50 M.L.J. 289 (P.C.). 
(1924) 48 M.IeJ. 114. 8. (1926) 104 I.C} 355. 
6 (1925) 1.L.R. 5 Pat. 341. 10. (1922) 1.L.R. 1 Pat. 475. 
11, (1924) L.R. 51 I.A. 192: I.L.R, 51 C. 446 (P.C.). 
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I think it would not be correct to allow the point to be taken now. 
I am not prepared to say that it is a pure question of. law. It 
is not uncommon for persons in the position of Zamindars, 
Mittadars, etc., in whose estates there are Muhammadan as well 
as Hindu inhabitants, to make endowments of property for 
Muhammadan institutions and such endowments, so far as I 
knew, have always been accepted by the donee as valid. The 
present endowment was publi¢ly made by the Zamindar and 
publicly recogniséd by Government in the inam proceedings, and 
I should hesitate to declare it invalid merely on a presumption 
that there could be no exception of any kind to the rule of 
Muhammadan Law that no wakf can be endowed by a non- 
Muhammadan. 

The final point urged was that the plaintiffs are not Mutta- 
wallis and, therefore, are not entitled to sue. That point also 
was not taken in the Lower Coprts ahd it is essentially a ques- 
tion of fact that should have been the subject-matter of an issue. 
I cannot, therefore, allow it to be taken here. There is, there- 
fore, no ground to interfere with the decision of the Lower Courts 
and I would dismiss this appeal with costs. 


Anantakrishna Atyar, J—I agree. The plaintiffs alleged 
that the property described in the plaint schedule was wakf pro- 
perty granted for lighting lamps and for some other services 
in the mosque, and that the Muttawallis were entitled to the 
balance of income of the properties left after deducting the ex- 
penses of lighting, etc., in the mosque. They alleged that their 
deceased father, and elder brother, the 1st defendant, alienated the 
properties in favour of P. Ramayya, father of defendants 2 and 
3 and grandfather of the 4th defendant on 25th November, 1909, 
that the plaintiffs’ father died on 6th March, 1915, and that the 
alienation was invalid and not binding on the plaintiffs. They 
sued to recover possession of the properties. The defendants 
pleaded that there was no connection between the suit lands and 
the mosque, that the sale by the plaintiffs’ father and the Ist 
defendant was valid, and further that the suit was barred by 
limitation since the present plaint was filed in eMarch, 1922, 
more than 12 years from the date of the alienation in favour 
of their father in November, 1909. Both the Lower Courts 
held that the property was wakf property. They also held that 
the Muttawallis are entitled. to the surplus income after meet- 
ing the expenses of the mosque. They held that the sale. was 
not binding as it was not for necessary purposes. On the ques- 
tion of limitation, both the Lower Courts held that limitation 
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Venkata- began only from the date of the death of the last Muttawalli in 
subbarayudu PES IRS A : f 
1915; the plaintiffs’ suit was accordingly decreed in their favour 


V, 
wa A and the defendants 2 to 4 have preferred this sqzond appeal. . 


NG “On their behalf the learned Advocate raised the following 
aha questions :-— | ; a 
Aiyar, J. (1) That the wakf is not valid, since a non-Moslem could 


no validly make a dedication for a Moslem place of worship, 
(2) that the plaintiffs have no beneficjal interest in the 
property, 
(3) that the sale was for necessary and binding pur- 
poses, and 


(4) that the suit was barred by limitation. 


As regard5 the first point, the learned Advocate argued that 

_ Exhibit A—the Inam statement—mentions that the lands were 
granted in Fasli 1187 (2777 A.D.) by Raja Narasimha Appa 
Rao Bahadur Garu, that a non-Moslem could not validly make 
a dedication for a Moslemi place of worehip, and that, therefore, 
the grant must be taken to be a personal one to Hussain Sahib 
Peer Jada—ancestor of the plaintiffs—and consequently the sale 
by the plaintiffs’ father was petfectly valid to convey the title 
to the vendee. This question was not specifically raised in the 
written statement; no specific issue was raised on this point; 
there is no reference to it in the judgment of the first Court; 
and in the grounds of appeal filed in the Lower Court on 
30th June, 1924, no specific grounds are taken on this point. 
At the time of the argument in the Lower Appellate Court in 
1926 this point was raised, evidently because in Muhammad 
Raza v. Yadgar Hussain™ a decision of the Privy Council had 
been published in the interval, where their Lordships remarked 

at page 454 as follows:— | 

‘The Board makes no pronouncement whatsoever on a question 
mooted, namely, whether a grant by a Hindu to a Mahomedan community 
was incompetent of the foundation of a wakf.’’ :. 
The learned District Judge after noting that the Privy Coun- 

cil left the question undecided in the case quoted, referred to 
Ameer Ali’ Muhammadan Law, Volume I, page 200, 4th 
edition, where the learned author, after stating that a non- 
e Moslem cannot validly make a dedication for a Moslem place of 
worship, added the qualification that “this can be done by the 
consent of the heirs after his death.” The learned District 
Judge also observed that in the present case it was no private 


—, 





11, (1924) L.R. 51 IA, 192: LL.R, 51 C, 446 (P.C.). 
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individual who made the dedication but the local Raja or 


Zamindar, presumably in the exercise of sovereign rights. And 


he concluded fhe discussion as follows:— 


_ “That a grant of this nature is lawful, and indeed a characteristic 
excrcise of the royal prerogative in this country, eyen where the sovereign 
does not share the creed of the grantee, is too well known to require 
demonstration by example.’’ 

Before us, the learned Adyocate for the respondents refer- 
red to Bailee’s Muhammadan Law, Volume I, page 560, and 
to Tyabji’s Muhammadan Law, page 542, in addition to Ameer 
Ali’s book, 4th edition, page 200. He argued that the reason for 
the above rule would seem to be that under Muhammadan Law 
a person could not disinherit his heirs ly alienating the whole 
of his property and that was the reason why the observations 
were made that the consent of the grantors’ heirs would validate 
the grant. Je 

This raises a question of great importance; in my view there 
is no sufficient basis laid in this case for the assumption that 
the grant was made by an ordinary Hindu. The defendants’ 
argument is based on an observation occurring in the inam state- 
ment that the grant was madè in 1777 by Raja Narasimha 
Appa Rao Bahadur Garu. As remarked by the Privy Council in 
the case reported in Vidya Varuthi v. Balusanu Aryar’ at p. 854: 
“The inam proceedings did not create any dedication. 
They were instituted simply with the object of investigating 
titles to hold lands revenue-free as belonging to valid endow- 
ments . . . . `. . The purposes of the dedication must 
therefore be gathered from established usage and practice’ and 
“not solely from the statement in the inam register that the dedi- 
cation was for a specific purpose, namely, the worship of the 
idol”. The grant in the present case was made many years prior 
to the inam inquiry of 1860, and from the passage occurring in 
the inam statement (quoted already), it cannot be held to ‘be 
established that the grant was made by an ordinary Hindu. If 


the question had been properly raised in proper time, and if this 


specific objection had been raised in the written statement, an 
issue would have been framed on the point. Not having done 


so, I do not think that it was open to the defendants to raise this . 


point for the firsé time in appeal. As suggested by the Lower 


Appellate Court, it is quite possible that the grant was made by 


the ruling sovereign of the locality at the time. It is admitted 
that the Inam Commissioner treated this as inam, which would 
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prima facte indicate that it was, probably, not a grant made by 
an ordinary private individual, since in such cases the Govern- 
ment is not likely to desist from imposing the usyal assessment 
on the land. Further, in a prior litigation evidenced by Exs. C. 
and D, the Civil Courts held that the properties were wakf 
properties, though the judgments in that case would not consti- 
tute the question ræs judicata. In the present case there is evi- 
dence on which the Lower Cotrts could have found that the 
properties were wakf properties. In the circitmstances, IT am 
of opinion that the defendants ought not to be allowed to raise 
this question for the first time in appeal, not having raised the 
same in the Trial Court. : 


The second and tHe third contentions could be summarily 
disposed of. Both the Lower Courts have found that the Mutta- 
wallis have beneficial interest in the surplus income of the pro- 
perties. There is evidenct to support the same, and it is a 
question of fact binding on us in second appeal. The question 
whether the alienation was for necessaryeand valid purposes was 
not specifically taken in the Trial Court. The only evidence 
adduced on the side of the defendants in the sale-deed in ques- 
tion is Exhibit I; the documents’ alleged to prove that the debt 
to discharge which the alienation was made under Exhibit I 
was outstanding for many years prior to Exhibit I were not filed 
in the case, and no evidence was adduced as regards the nature 
of the debts originally incurred. The second and the third con- 
tentions are accordingly overruled. 


The last contention raised by the learned Advocate for the 
appellants relates to the question of limitation. He ‘argued that 
it is a case of trust, and that as more than 12 years have elapsed 
from the date of the alienation, the suit is barred by limitation. 
He contended that the case of Matadhipathies is different, and 
that the Privy Council cases made it clear that in cases of trust 
adverse possession against the trust began on the date of the 
alienation, and that the succeeding Trustee would not be entitled 
to a new starting point of limitation from the death of the 
alienating Trustee. 

The learned Advocate for the respondent contended that on 
the finding of both the Lower Courts that the Muttawalli has got 
beneficial interest in the present case, the case*is exactly analo- 
gous tosthe case*of Matadhipathis, and that the Privy Council has 
held that in the case of Matadhipathies, a new cause of action 
accrues to the succeeding Matadhipathi on the death of the 
Matadhipathi who made the alienation. Various cases were 
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quoted before us: Abhiram Goswami v. Shyama Charan 
Nand, Ishwar Shyam Chand Jiu v. Ram Kanai Ghose 
Vidya Varuthy v. Balusami Aiyar*, Abdur Rahim v. Narayan 
Das Aurora’ and Chamnad v. Jaina Bil on the side of the re- 
spondents on one hand, and Damodar Das v. Lakhan Das™, 
Nilmony Singh v. Jagabandhu Roy, Subbayya Pandaram v, 
Muhammad Mustapha Maracayar™, Lal Chand Marwari v. 
Mahanth Ramrup Gir®, Mahanth Ramrup Gir v. Lalchand 
Marwari? and *Vadlamadi Sastrulu v. Thalluri Venkata 
Seshayya on behalf of the appellants. 


In Vidya Varutht v. Balusami Atyar® at page 855 the Privy 
Council observed’as follows: 


e 
““According to the well settled law of India (apart from the question 
of necessity, which does not here arise) a Mahant is incompetent to create 
any interest in respect of the mutt property to enure beyond his life. With 
regard to Mahant No. 2, he was vested with a power similarly limited.” 


At page 840 their Lordships observed: 


“The manager of the wakf is the Muttawalli, the governor, superintend- 
ent, or curator. In Jez Doss Sahoo’s case1® the Judicial Committee 
called him ‘procurator’. It related to a Kankal, a Muhammadan insti- 
tution, analogous in many respects to*a mutt where Hindu religious instruc- 
tion is dispensed . . . He is the teacher of religious doctrines and rules 
of life, and the manager of the institution and the administrator of its 
charities, and has in most cases a larger interest in the usufruct than an 
ordinary Muttawalli. But neither the Sajjadanashin nor the Muttawalli 
has any right in the property belonging to the wakf; the property is not 
vested in him, and he is not a ‘trustee’ in the technical sense.” 


At page 843 they observed: 


“Neither under the Hindu Law nor in the Muhammadan system is 
any property ‘conveyed to a shebait or a Muttawalli, in the case of a 
dedication, ’’ f 


Again at page 847 the conclusion is expressed as follows: 


e 
“From the above review of the general Jaw relating to Hindu and 
Muhammadan pious institutions, it would prima facie follow that an aliena- 
tion by a manager or superior, by whatever name called, cannot be treated 
as the act of a ‘trustee’ to whom property has been ‘conveyed in 


—- Ma 





1. (1922) L.R. 50 I.A. 84: I.L.R. 50 C. 329: 44 M.L.J. 624 (P.C.). 
5. (1921) L.R. 48 I.A. 302: I.L.R. 44 M. 831: 41 M.le.J. 346 (P.C.). 
6, (1925) L.R. 53 I.A. 24: LL.R. 5 Pat. 312:.50 M.L.J. 289 (P.C.). 
10. (1922) I.L.R. 1 Pat. 475. ` 
12. (1909) L.R. 36 I.A. 148: I.L.R. 36 C. 1003: 19 M.L.J. 530 ¢P.C.). 
13. (1910) L.R. 38 %.A. 76: I.L.R. 
14. (1925) 23 L.W. 740. à A 
15. (1910) L.R. 37 I.A. 147: I.L.R. 37 C. 885: 20 M.L.J. 624 (P.C.). 
16. (1896) I.L.R. 23 C. 536. 
17. (1923) L.R. 50 I.A. 295: I.L.R. 46 M. 751: 45 M.L.J. 588 (P.C.). 
18. A.LR, 1928 M. 614. 19. (1840) 2 M.LA. 390. 
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trust? and who by virtue thereof has the capacity vested in him which is 
possessed by a ‘trustee’: in the English Law.’’ 


In Abdur Rahim v. Narayan Das Aurorg the Privy 
Council followed their earlier observations relating to wakf in 
the case reported in Vidya Varuthi v. Balusanu Aiyar®. They 
also observed at page 335 that-the effect of the deed was to 
give the property in substance to charitable uses and that the 
dominating purpose was to make adequate provision for the 
pious uses mentioned in the same, and that fhe provision for 
the Muttawalli was not unenforceable nor did it render the wakf 
invalid. In Jagga Row Bahadur v. Gori Bibi” it was held 
that in the case of a Muhammadan wakf, the succeeding Mutta- 
walli was entitled to recover the alienated property (usufruc- 
tuarily mortgaged) within the twelve years of the death of the 
alienor (mortgagor Muttawalli). 

: ® 


The decisions quoted for fhe appellants relate to cases of 
trust in the proper sense of the term. The distinction between 
the two lines of cases is referred to by the Privy Council in 
Lalchand Marwari v. Mahanth Ramrup Gir’, Their Lordships 
observe that A 


‘it is unnecessary to deal with the important and difficult question 
whether the case is governed by the decisions, of which Damodar Das ~v. 
Lakhan Dasi5 may be taken as the leading authority: or by the line of 
authority of which Vidya Varuthi v. Balusaini Atyar® may be taken as 
typical. ’? 

The question is discussed in the judgment of the Patna 
High Court in the case reported in Mahanth Ramrup Gir v. 
Lalchand Marwari which went on appeal to the Privy Council 
in Lalchand Marwari v. Mahanth Ramrup Gir’, ‘There has 
been evidently difference of opinion in this Court on the ques- 
tion of the starting point of limitation in cases of alienations by 
trustees who have no beneficial interest in the property, the deci- 
sions in Rao Bahadur Govinda Row v. Chinnathurai Pillar” `. 
Ranga Dasan v. Latchuma Dasan, Vellachamt Naicker alias 
B. R. V. Swami v. Alagirisami Natcker® and Chammad v. 
Jaina Bi“ eidently supporting the view that limitaticn 
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1 (1922) L.R. 50 I.A. 84: I.L.R. 50 C. 329: 44 M.L.J. 624 (P.C.). 
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7. (4924) 48 M.L.J. 114. © 8. (1926) 104 I.C. 355. 
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as against the successor begins only from the death of the alienat- 
ing trustee whereas Vadlamudi Sastrulu v. Thalluri Venkata 
Seshayya'® wogld seem to support the other view. The Court 
will have to consider in each case the nature and legal incidents 
of the institution—wakf, mutt, or grantee—and the proper Article 
of the Limitation Act applicable to a case could be decided only 
after the said exact legal nature and incidents of the same are 
definitely ascertained. ii 


The guestion before us being, however, with reference to a 
wakf where the Muttawalli has beneficial interest, we think we 
are bound to proceed on the analogy of a-mutt where the Mata- 
dhipathi has beneficial interest. The Privy Council decision in 
Vidya Varuthi v. Balusami Aiyar® is a direct authority in sup- 
port of such a procedure. In the present case, as both the Lower 


| Courts have found that the Muttawallis have got beneficial in- 


terest in the property the present Muttawalli could sue within 
12 years from the death of the Muttawalli who alienated the pro- 
perties to the father of “defendants 2 and 3 and the present suit 
brought within 12 years from that Muttawalli’s death is not 
barred by limitation. 


We may note here that the Legislature has intervened to 
clear up matters on what the Privy Council called the ‘“import- 
ant and difficult questions,” arising in such cases, and by Act I 
of 1929 has added three new Articles (134-A, B and C) to the 
Limitation Act. 


I am, therefore, of opinion that it is not necessary, in the 
circumstances, to discuss the question further, or review the 
effect of the authorities in greater detail, since the matter is 
otherwise only of academical interest, the law for the future 
being. that laid down by the newly amended Articles of the 
Limitation Act. I am of opinion that the contention of the 
learned Advocate for the appellants on this question of limita- 
tion is not tenable. 


“In the result, I would dismiss the second appeal with costs. 
N.S. Second appeal dismissed. 


Wd 
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PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Calcutta. | 


PRESENT: —LORD THANKERTON, LORD RUSSELL OF KILLO- 
WEN, SIR GEORGE LOWNDES AND SIR Brinop MITTER. 


The Adjai Coal Company, Limited .. Appellanis* 
Vv. 
Panna Lal Ghosh and others °... Respondents, 


Limitation Act (IX of 1908), Art. 48—Applicability—Conversion in- 
adverteni—Conversion due to inadvertence and want of reasonable care— 
Legal Representatives Suits Act (XII of 1855), Secon 1—Applicability— 
Trespass into coal mane—Goal cut and taken. away by—Damages for—Suit 
for—Defendant’s death pending—Cause of action if survives against execu- 
tor—Probate and Administration Act of 1881, S. 89—Effect—Pleadings— 
Issues—Objection to plaintiffs’ title not taken in—Raising of—Permussibility. 


Article 48 of Schedule I of the Limitation Act, 1908, applies to all 
conversions, whether dishonest or not. 


In a suit for damages for coal cut and taken away by the defendants 
by trespassing upon the plaintiffs’ coal mine, the Subordinate Judge found 
that the trespass was due to inadvertence, while the High Court held that 
it was due to inadvertence and want of reasonable care. 


Held, that both those views of the conversion fell within the terms 
of Art. 48. 


Section 1 of Act XII of 1855 does not apply to a suit to recover 
property or its value after conversion. 


In a suit brought by the plaintiffs in respect of a trespass into their 
coal mine, the plaintiffs claimed, inter alia, an enquiry as to the amount of 
coal cut and taken away by the defendant and damages in respect thereof. 
The original defendant died after the institution of the suit and thereupon 
his legal representative was brought on record.” He contended that the 
cause. of action did not survive as against him, relying upon S. 1 of Act XII 
of 1855. 


Held, that S. 1 of the said Act was inapplicable to the case, and that, 
in any event, the cause of action survived under S. 89 of the Probate 
and Administration Act (V of 1881), which applied to Hindus, against 
executors and administrators. 


Held, that an objection to the plaintiffs’ title to the minerals in respect 
of the conversion of which the suit was brought which was not taken by 
the written statements or by the issues in the suit could not be raised at a 
subsequent stageeof the suit. 


Appeal No. 130 of 1928 against a decree, dated the 30th 
April, 1926, of the High Court, Calcutta (Greaves and M. N. 
Mukherji, JJ), substantially varying a décree, dated the 11th 
September, 1934, of the Court of the Subordinate Judge at 
Asansol, District. Burdwan.. 





*P,.C, Appeal No, 130 of 1928. - 28th January, 1930. 


N 


6 . 
LVII] THE “MADRAS LAW JOURNAL REPORTS. © 537 


The suit in which the said decrees were passed was brought 
on 22nd September, 1919, by the appellant company for the re- 
covery of allege damages for coal wrongfully extracted by defend- 
ants Nos. 1 to 6 (respondents 1 to 6) from under the company’s 
land; for cost of erecting a boundary barrier; and for a perma- 
nent injunction restraining them from committing further tres- 
pass. , The company claimed title to the disputed underground and 
coal under leases given to it by the putnidars (lessees) under the 
proprietor of the, land, the Maharajadhiraj of Burdwan. The 
original defendant No. 1, Radharaman Ghose, died during the 
pendency of the suit which was revived on the 29th August, 1921, 
against his son and heir, the first respondent. 


The main questions for determinatiog on the appeal to the 

Privy Council were: 
; 1. Whether the company had proved any title to the minerals in dis- 
pute, and whether it had acquired title thereto under its leases from the 
putnidars. e 
. 2: Whether, having regard to the’ provisions of section 1 of the Legal 
Representatives Suits Act XII of 1855 the suit was maintainable against 
respondents 1 to 6. j l 

3, Whether the suit was barred by limitation. 

4. Whether the appellant company were entitled to recover the cost 
of constructing an artificial barrier. * 

On the 11th September, 1924, the Subordinate Judge delivered 
judgment. On the question of title to the minerals he held that 
the pleadings could not be construed to amount to a denial of the 
putnidar’s right to the sub-soil, and consequently the question did 
not arise. He overruled the contention of the respondents under 
Act XII of 1855 that the suit was not maintainable against any of 
the respondents for wrongs committed by their predecessors more 
than a year before their respective deaths. He relied on Phillips 
v. Homfray'. and held that the appropriation of the coal extracted 
must be presumed to have increased the estate of the deceased 
partners and of the firm Nandi Coal Association, and thgt the res- 
pondents must, therefore, be held liable for wrongs committed by 
their deceased predecessors. He decided the question of limita- 
tion in fayour of the plaintiff-company and against the respondents. 
He further found that the extraction took place before 1915; that 
there was no fraud or secrecy in extracting the coal, but that it was 
due to inadvertence, mistake and confusion of bouftdaries created 
by the circumstances of the case. He assessed damages for ex- 


tracted coal at Rs. 56,018 and the costs for the construction of a 


barrier at Rs. 18,223 and held that the assets of the deceased-part- 
ners in the hands of the respondents and also ¢he partnership 
assets were liable for the same. He granted a permanent injunc- 
tion and gave the company proportionate costs. 
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“On the 30th April, 1926, the High Court, on appeal, delivered 
judgment. As ‘to the title to the minerals under the lease from 
the putnidars, they were of the opinion that the gcspondents. did 
not intend to raise the point and consequently the company could 
not be blamed for not having attempted to prove their lessor’s 
title to the minerals. They held that the land in dispute was in- 
cluded in the leases given by the putnidars; that the company had 
a good title under the said leaseg and that the trespass. commenc- 
ed some time after the middle of 1904 and coptinued till before 
the end of 1915. They did not decide the point under Act XII of 
1855, but relying upon Philips v. Homfray, held that “so far as 
the claim for damages for trespass was concerned the estate of the 
deceased partners must be presumed to have ificreased the assets 
of the firm of Nandi Coal Association and benefited the estate of 
the deceased partners, and the defendants as their heirs and legal 
representatives are liable to the extent of the assets including assets - 
of the firm received by them.” They, however, held that the claims 
for damages and for costs of the construction of a barrier were 
barred by limitation. They further held that even if the claim 
for the cost of erecting a barrier was not barred by limitation, the 
company was not entitled to it, because there was not “any present 
risk of fire, water or foul gas coming to the plaintiff’s colliery from 
the defendants’ colliery.” They finally held that the company was 
entitled to a permanent injunction, and that the decree of the Sub- 
ordinate Judge should be set aside with the exception of the portion 
relating to permanent injunction and costs. 


_ The judgment of the High Court is reported in 31 C.W.N. 
82. s | 


Dunne, K.C. and H yam for appellants. 
Parikh for respondents. 


28th January, 1930. Their Lordships’ judgment was deli- 
vered by ° 

Lorp THANKERTON.—In this action which was instituted 
on the 22nd September, 1919, the plaintiffs, who are appellants 
in the leading appeal, sue in respect of a trespass into their coal 
mine by the principal defendants, who carry on business under 
the name of the Nandi Coal Association, the lessees of an adja- 
cent mine, and who are respondents Nos. 1 to 6 in the leading 
appeal, ) E e 

The relief*claimed in the action was (1) an enquiry as to 
the amount of coal cut and taken away by the defendants and 
damages in respect thereof, (2) the cost of constructing an 
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artificial barrier necessitated by. the trespass, and (3) an 
injunction against further trespass. 
' The original defendant No. 1 having died, the present 


= defendant and respondent No. 1 was brought on the record, and 


on the 8th December, 1921, filed an.additional written statement 
of defence. Prior to this the issues had been adjusted and 
they were not subsequently amended. In view of a point raised 
in the additional statement, Andrew Yule & Company, Limited, 
the present respondents No. 7, were added as pro forma defend- 
ants, on the application of the plaintiffs. 

By decree, dated the 11th September, 1924, the Subordi- 
nate Judge awardtd to the plaintiffs Rs. 56,018 as damages for 
the coal extracted by the defendants and Rs. 18,223 as costs 
for the construction of the barrier against the defendants Nos. 1 
to 6 to the extent of the assets of the deceased partners of the 
defendant firm in their hands (including the assets of the firm) 
with costs in proportion to the plaintiffs’ success and with in- 
terest at 6 per cent. arfd also granted a permanent injunction 
against further trespass. i 

The defendants appealed to the High Court in Calcutta, 
and the plaintiffs also filed cross-objections on the insufficiency 
of the sums decreed. "2 ; ; 

"On the 30th April, 1926, the High Court gave judgment 
affirming the permanent injunction, but disallowing the claim 
for damages as barred by limitation, and also the cost of the 
barrier on the ground that there was no imminent risk. 

From this judgment the present appeal and cross-appeal 
are taken. By the appeal the plaintiffs maintain (1) that the 
claim for damages is not barred by limitation, and (2)’ that 
they are entitled to the cost of the barrier. In, the cross-appeal 
defendants Nos. 1 to 6 maintain (1) that the plaintiffs have 
not established a title to the coal taken, and (2) that the cause 
of action does not survive against them. | 

While various defences were raised at the trial, it is estab- 
lished by concurrent findings of the Subordinate Judge and the 
High Court that the defendants encroached on land within the 
terms of plaintiffs’ lease during the years 1904 to 1915 and took 
coal to the amount of 18,544 tons, and that the plaintiffs first 
became aware of*the encroachment in 1919. A ae 

On the question of limitation, their Lardships are of 
opinion.that'the point is governed by the decision of this Board 
in Pugh v. Ashutosh Sea and others’, a coal encroachment case, 
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in which it was held that Article 48 of Schedule I of the 
Indian Limitation Act, 1908, applies to all conversions, whether 
dishonest or not. In the present case the Sulprdinate Judge 
found that the trespass was due to inadvertence, while the High 
Court held that it was due to inadvertence and want of reason- 
able care, and their Lordships are of opinion that both these 
views of the conversion fall within the terms of Article 48, - 
under which the limitation period of three years begins to run 
when the person having the right to possession of the property 
first learns in whose possession it is. Accordingly the present 


suit was instituted in time. 
| | 


In considering the claim for the cost of constructing a bar- 
rier it is necessary to bear in mind the present position of the 
workings in the area of encroachment. The area is a right- 
angled triangle, the right angle being formed by straight lines 
on the east and south, which are on the true boundary between 
the properties; the hypotenuse on tht north-west ‘side is an 


‘irregular line, being the limit of the encroachment workings, 


which were carried on by means of transverse galleries, pillars 
of unwrought coal being left. According to the findings of the 
Commissioner, which were accepted by the Courts, the area of 
the galleries was 48,663 square feet, and that of the pillars 
21,192 square feet, while the average height of the galleries was 
11 feet 14 inches less 2 per cent. for hanging coal. The width 
necessary for a barrier is stated to be 20 feet and the nearest 
point of the plaintiffs’ workings is considerably further away 
to the north-west. ~— 


The Subordinate Judge held that there was no evidence of 
“any present risk of fire, water or foul gas coming to the plaint- 
iffs’ colliery from the defendants’ colliery even if the plaintiffs 
by working up to the encroached portion happen to establish con- | 
nection between the two mines,” on the assumption that the 
defendants would work their colliery properly; but he stated 
that he could not ask the plaintiffs to rely on the good sense 
and competenty of the defendants, nor could he ask the plaint- 
iffs to leave a barrier of coal -within their land on the west of the 
portion encroached on, for the plaintiffs had g right to cut and 


‘take the pilfars on that portion up to the boundary, but they 


could ‘not do so without driving a gallery up to the disputed 
land. The learned Judge, therefore, found that the defendants’ 
acts had rendered eit necessary for the plaintiffs to keep an 
artificial barrier between their mine and the defendants’ mine. He 
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further found the plaintiff company entitled to erect an artificial 
barrier (if they liked) on the east and south of the disputed 
area and to gsk for such price or damages as they might be 
found entitled to on that account. He thereafter gave the 
plaintiffs a decree for Rs. 18,223, being the cost of the barrier 
(Rs. 28,125) less the value of the coal (Rs. 9,902) abstracted by 
the defendants, which the plaintiffs would have had to leave as 
part of a barrier if there had been no encroachment and the 
plaintiffs themselves had been working the disputed area, such 
value being already included in the damages awarded by the 
learned Judge for the coal extracted. By the judgment of the 
High Court on dppeal these findings i in favour of the plaintiffs 
were reversed on the ground that, in view of the absence of risk 
as found by the Subordinate Judge, the plaintiffs, if they wanted 
to ensure the safety of their own mine, were bound to look to 
themselves for leaving a barrie, and that they might still keep 
such a barrier out of the coal that is left between the two mines, 
on the hypotenuse of the triangle. In their Lordships’ opinion 
that finding is not justified as it excludes the plaintiffs’ right to 
work out the pillars left in the encroachment area. . Their Lord- 
ships are of opinion that the decree of the Subordinate Judge on 
this point should be restored, as the plaintiffs are entitled to be 
protected against any possible risk due to the defendants having 
wrongfully pierced the margin of coal on the plaintiffs’ side of 
the boundary, which would in ordinary course have been left as 
a barrier, and that the plaintiffs are not bound to wait until any 
risk emerges, when it might well be too late to construct a bar- 
rier. Further, it may be at least doubtful whether, on the subse- 
quent emergence of such risk, it will then be open to the plain- 
tiff to recover the cost from the defendants. While it might 
have been more logical to have deducted the value of the coal 
which would have had to be left from the amount of the 
damages for coal abstracted and not from the cost of construc- 
tion of the barrier, their Lordships are not disposed to disturh 
the course adopted by the Subordinate Judge. i 


There remain the two questions raised by defendants Nos. 1 
to 6 in the cross-appeal, of which the first relates to the plain- 
tiffs’ title; on this question their Lordships agree with the con- 
clusion of both the Courts below, viz., that the question y whether 
the putnidars, from whom the plaintiffs hold their leases, had 
themselves any title to the minerals was not raised by the 
written statements or by the issues in theesuit, and cannot be 
raised at this stage of the suit. 
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As regards the contention that the cause of action does not 
survive against any of the defendants Nos. 1 to 6, their Lord- 
ships are of opinion that section 1 of Act XII of @855 does not 
apply to the present case which seeks to recover property or its 
value after conversion, and that in any event, the cause of action 
survives under section 89 of the Probate and Administration Act, 
(V of 1881), which applies to Hindus, against executors and 
administrators, and that in effect these defendants’ objection is 
on the ground of misjoinder—an objection which comes too late 
in view of Order 1, Rule 13 of the Civil Procedure Code, Act 
V of 1908. Their Lordships are, therefore, of opinion that the 
appeal should be sustained, and the decree of the Subordinate 
Judge restored, with costs to the appellants in the High Court 
and before this Board, and that the cross-appeal should be dis- 
missed with costs. Their Lordships will humbly advise His 
Majesty accordingly. j e 


Sandgrson Lee & Co. 
T. L. Wilson & Co. 
Appeal allowed. 


Solicitors for appellants: 
Solicitors for respondents: 


K.J.R. . 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE ANANTAKRISHNA AIYAR. 


Palakolanu Manikyam and others Appellants* (PIffs.) 


v. 
Palakolanu Chandrasekharudu Respondent (Deft.). 


Madras” Hereditary Village Offices Act (IIT of 1895), S. 13—Susit by 
village carpenter to recover lands attached to. his office—Decision of Reve- 
nue Court—Finality—Correctness of the decision, if can be impeached ii 
Civil Court—Decision erroneows—If null and void—Limitation Act, S. 28 
—Applicability to cases under Act IIT of 1895. 


The decision of a Revenue Court in a suit which is in substance one 
under S. 13 of te Madras Hereditary Village Offices Act by a village car- 
penter to recover lands which, he alleges, are attached to that office, is 
binding on both the parties to the suit and the Civil Courts are not entitled 
to go into and consider. the correctness of the decision on the merits. Even 
if the decision’is erroneous on the merits, that does not make the decree 
based orf the decision null and void. 


Quaere: Whether S. 28 of the Limitation Act applies to a case under 
the Madras Hereditary. Village Offices Act. 





| S.A. No. 1235 ‘of 1926, 7th January, 1930. 
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Second appeal against the decree of the District Court of 
Kistna at Masulipatam in Appeal Suit No. 1 of 1925, preferred 
against the decree of the Court of the Subordinate Judge of 
Narsapur in S riginal Suit No. 67 of 1928. 

G. Lakshmana for appellants. 

P. V. Vallabhadharyulu for respondent. 

The Court delivered the fqllowing 


JupGMENT.—© The plaintiffs instituted the suit out of which 
this second appeal has arisen in the Court of the Subordinate 
Judge of Narsapur against the defendant for a declaration that 
the decrees in R.S. No. 14 of 1922 on the file of the Sub-Col- 
lector, Narsapur, and A.S. No. 6690 of*1923 on the file of the 
Collector of Kistna are “null and void for want of juris- 
diction and illegal and for a permanent injunction restraining the 
defendant from executing the decrees im the said suit and appeal.” 


The defendant’s father was a village carpenter in a Govern- 
ment village governed fy the Madras Act III of 1895. The 
lands. which are the subject-matter of the present suit and also 
the subject-matter of R.S. No. 14 of 1922 are lands attached 
to the office of the village carpenter. On the allegation that the 
defendant was appointed as the village carpenter by the Revenue 
Authorities in 1921, he filed R.S. No. 14 of 1922 in the Court 
of the Sub-Collector of Narsapur Division for recovery of the 
lands claiming that they formed the emoluments attached to the 
carpenter service inam of Illapakurru village. The defendants 
in that suit, who. were the present plaintiffs, raised various pleas, 
one of which was that the then ylaintiff’s father who was the 
carpenter in 1907 was dispossessed by them of the lands in ques- 
tion, that they had acquired title to the lands by virtue of 
adverse possession for more than the statutory period and that 
the mere tact that the then plaintiff was appointed as the village 


“ carpenter in 1921 could not give him a right to recover the pro- ’ 


perties to which the defendants had acquired (according to 
them) title by adverse possession for more than 12 years. They 
also pleaded that the Revenue Court had no jurisdiction to 
entertain the suit. Both the Sub-Collector and on appeal the Dis- 
trict Collector overruled the pleas of the then defendants and 
decreed the plaintiff's suit in his favour and direeted that the 
defendants should surrender possession of the properties to the 
then plaintiff with mesne profits. 

The present suit has been filed by the present plaintiffs (who 
were defendants in the revenue suit) for a declaration that the 
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decrees passed by the Sub-Collector, and the District Collector 
in appeal, are null and void and illegal and also for an injunc- 
tion restraining the successful plaintiff in the revenue suit, who 
is. the defendant in the present suit, from executing those de- 
crees. Both the Lower Courts have dismissed the suit. Hence 
this second appeal has been preferred by ¢he plaintiffs. 


The learned Advocate whg appeared for the plaintiffs in 
this second appeal argued that as the present plaintiffs had been 
in possession of these lands from 1907 and as the revenue suit 
(14 of 1922) was filed in 1922, they had acquired title to the 
lands by adverse possession and that the mere circumstance that 
(after the acquisition gf such title by them a$ against the then 
village carpenter, that carpenter resigned, or died) and a new. 
carpenter was appointed did not give the newly appointed. car- 
penter a fresh right to recover possession of the properties to 
which the persons in possessiore had acquired title-by virtue of 
limitation. He also argued that on a proper construction of 
the plaint in R.S. No. 14 of 1922 that suit must be taken to 
have been instituted against a trespasser and that such a suit 
would not lie in the Revenue Court. After considering the 
arguments urged by the learned Advocate for: the appellants 
carefully, I have come to the conclusion that in substance and 
in fact the prior suit was a suit by the village carpenter to 


recover emoluments which he alleged were attached to that 


office. Such a suit is specifically provided for by the Madras 
Act III of 1895. With reference to the argument of the learned 
Advocate that that was not the real nature of that suit, I think 
it necessary just to quote a sentence or two from the judgments 
of the Sub-Collector and the District Collector in appeal. 

This is what the Sub-Collector says (Ex. I): 


‘‘He (the plaintiff) has brought the suit only by virtue of his appoint- 
ment to the office. It is really a suit for emoluments within the meaning 


` of section 13 of the Act, as the plaintiff has been discharging the duties of 


the office, since the date of the appointment (1921).’’ 


Similar observations were made by the learned District 
Collector in appeal. This is what he says (Ex. II): 

‘‘There is no doubt at all that the respondent is the sole registered 
holder, that he instituted his suit within three years from the time when 
he was registered as office-holder and that the lands in dispute formed the 
emoluments of the office.” 

I agree with these observations, and in my view the prior 
suit was in substance a suit under section 13 of the Act by an 
office-holder appointed in 1921 to recover lands which he alleg- 
ed were attached to that office. If I am right in my construc- 
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tion of the proceedings in the prior suit, it is clear that the 
result of that suit is binding upon both the parties. Under 
section 13 a with section 21 the Revenue Court has been con- 
ferred special “exclusive jurisdiction to take cognizance of suits 
by the officers mentioned in section 3 of the Act to recover the 
emoluments attached, to such offices. It is not denied that the 
village carpenter is one of the persons mentioned in section 3. 
‘The only question then being whether the prior suit was a suit 
to recover emdluments attached to the village carpenter’s 
office,. having regard to my view that that was the nature of 
that suit, it is clear that the adjudication in that suit is bind- 
ing on both the parties. This proposition could not possibly 
be contested. In fact, the decision in Balijepalli Seshayya v. 
Balijepelli Subbayyal is a direct authority on this question 


where Benson and Wallis, JJ., say as follows:— 

‘*Under section 13 of Act III of 1895¢ethe Collector has jurisdiction 
to determine whether lands are the *emoluments of an office or not, and 
the parties to the proceeding are debarred by section 13 of the Civil Pro- 
cedure Code and the genefal principles of res judicata from reagitating 
the same question subsequently in a Civil Suit.’’ 


` It also seems to me that the authority of the Full Bench in 
Kesiram Narasimhalu v. Nawasimhulu Patnaidu,? is also in 
favour of this’ proposition. The learned Advocate, however, 
argued that the effect of dispossession of the office-holder has 
not been duly considered, nor the law relating to that point pro- 
perly applied, by the revenue officers in the prior suit. He also 
argued that adverse possession against an office-holder is ad- 
verse possession against his successor also and that the succes- 
sor could not by the mere fact that he filed a suit within the 
limitation period after he was appointed to the office, claim to 
recover possession in a case where the defendants were ‘in 
adverse possession for more than 12 years during the time of 
the previous office-holder. In my view that question does not 
atisé for decision in the present case. If I am right in my view 


“that the prior suit did lie in the revenue Court under section 13, 
then I am not concerned with the correctness or otherwise of 


the decision on the merits in that litigation. No second appeal 
lies to the High Court against the Collector’s detision and the 
present second appeal is not against the decision of the Collec- 
tor. In fact, under the Act the High Court has no jurisdiction 
to interfere with decisions passed by Sub-Collectors’ and District 
Collectors, in appeal, the Revenue Board being given jurisdic- 
tion in such cases. Having regard to the policy of Act III 
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of 1895, I think that the Civil Courts are not entitled to go into 


and consider the correctness of the, decision on the merits in a 
case which otherwise was properly within the gatisdiction of 
the revenue. Court under section 13 of the Act. “In the Lower 
Appellate. Court the plaintiffs relied on a decision of a single 
learned Judge of this Court reported in Kotiah v. Reddamma 


_in support of the position that, if a-plaint contained an allega- 


tion which was not strictly necessary for the purpose of enabl- 
ing the suit to be brought under section 13 wf the Act, then 
the revenue Courts have no jurisdiction. I find, however, that 
the decision in Kotiah v. Reddamma,? was on appeal under the 
Letters Patent reversed by two learned Judges, Vide, Pattayya v. 
Kotiah*, As regards the construction of the plait in the prior 
suit, I think that that was a suit properly brought under section 
13 of the Act, and within the specail cognizance of the revenue 
Court. ° 


In this view it is unnecessary for me to say anything with 
reference to the other argument raised by the learned Advocate 
for. the appellants. I have got a case, where under the Act 
special jurisdiction has been conferred upon the revenue Court 
and assuming, but not admitting, that the decision of the reve- 
nue Court was on the merits erroneous on the question of limi- 
tation, that does not render its decree null and void, nor does 
it enable the present plaintiffs to obtain a declaration to that 
effect which is what they seek in the present suit. A Court 
having jurisdiction to entertain a suit has also jurisdiction to 
decide it, whether the decision be, on tlie merits, right or not. 
Tf it as decided wrongly, the only remedy for the aggrieved 
party is to take steps prescribed by law for setting it aside, either, 
by means of an appeal or revision or, where the law provides 
such a remedy, by means of a fresh suit. In the present case 
Act III of 1895 provides special remedy in respect of suits to 
recover emoluments attached to offices mentioned in section 3 e 
in the revente Court and having regard to the authorities refer- 
red to by me, Civil Courts have no jurisdiction to go into that 


question. = 


On behalf of the Soca it was suggested that having 
regard to.the circumstance that under section 29 of the Act, while 
certain sections of the Limitation Act have been in- 
corporated and? made applicable to proceedings under Madras 
Act III of 1895, section 28 of the Limitation Act is not one of 
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the sections so incorporated. From that, if I understood tle Man ani 
learned Advocate he apd he argued that the effect of adverse Chanda: 

possession, assyming it to be so on the part of the present plain-  Sekharudu. 
tiffs as against im prior carpenter, would not be to extinguish the 

title either of the prior carpenter or of the present incumbent. 
On this point, the learned Advocate drew my attention to the ob- 
servations in the case in Vanchinatha Aiyar v. Rajagopala Atyar 
and others®, The learned Advoéate for the appellant in his reply 
submitted that having regard to the facts of that case the learned 
Judges had not to decide about the applicability or otherwise of 
section 28 of the Limitation Act to a case brought in the Civil 
Court. HoweversI do not feel called upon to express any opinion 
upon such a point. I think that the Lower Courts were right 
in their view, regarding the nature of the prior suit and I accord- 
ingly hold that the plaintiffs are not entitled to the declaration 
sought for and that the decision of the Lower Courts is right. 
The second appeal is MONG dismissed with costs. : Leave 
refused. 


N.S. Second appeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ PRESENT:—Mr. JusTicE WALLACE AND MR. JUSTICE 
JACKSON, 


Krishnayya Naidu and another =~ .. Petitioters* 
l n i (Accused). 


Criminal Trial—Depositions given by defence witnesses m a counter- 
case—Defence witnesses examined in.the presence of the accused and swear- 
ing to the truth of their prior depositions—Filing of such depositions with the 
consent of the prosecution—Legality. 

There is nothing illegal or irregular in having the deposifions which 
were given by the defence witnesses when they were examined as pfrosecu- 

e tion witnesses in a counter-case, filed as evidence on behalf of the defence 
with the consent of the prosecution, if these defence witnesses were called 
and examined in the presence of the accused and sworn to the truth of 
their previous depositions. 


Petition under sections 435 and’ 439 of the Gode of Crimi- 
nal Procedure, 1898, praying the High Court to revise the judg- > 
ment of the Court of the Joint Magistrate of Tirupattur in Cri- 
- minal Appeal No? 74 of 1928 (C.C. No. 273 of 1928 on the 
file of the Court of the 2nd Class Magistrate of* Gidiyatham. ) 
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V. L. Ethiraj and N. Somasundaram for petitioner. 
The Public Prosecutor on behalf of the Crown. 

The Court (Jackson, J.), made the followihg 

ORDER. —This petition raises a point of some importance. 


It will be seen on page 23 that the’ depositions given by 
D.W. 2 in a previous trial weze read-out to him and exhibited 
as evidence in the present case. This is pregisely what I my- 
self did in the case which was subject of appeal in Umer Hajee 
v. King Emperor* when it was ruled that my action was fatally 
irregular. 


Of course there # no objection to a witness being led, if 
both sides consent and the alternative and correct procedure 
according: to that ruling. would be for the Judge to topy out the 
previous depositions in his own hand. 


“You were examined at the previous trial?” 

éc 6 

Yes.” 

“You deposed that etc., etc.” 

“Yes.” i 

and then the Judge is set busily to work for a few hours 


committing to paper what is already on paper. With the greatest 
respect I can see no necessity for this deplorable waste of time. 


The accused is in no way prejudiced. He can ask any supple- 


mentary questions he likes. He is present when these deposi- 
tions are exhibited, so the rule in 2 Hawkins Pleas, Chapter 46 
is not violated. As regards the’ implied consent discussed on 


page 120 I may say perhaps-that the depositions were exhibited 


at the express request of the defence vakil as in the present case. 
I have rfever been able to understand this ruling and think it 
should be examined by a Bench. 


V. L. Ethiraj and A. S. Sivakaminathan for petitioners. 
The Public Prosecutor on behalf of the Crown.. 
The Cowrt made the following 


_, ORDER.— This case arises out of a judgment in a Criminal 
Appeal in which the Appellate Magistrate jefused to reverse 
the conviction, of the, petitioners on the ground urged before 
him that the conviction was illegal, S the Trial Court had 
allowed certified copies of evidence given by the petitioners as 
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defence witnesses in a counter-case to be filed as evidence.for 
the defence in this case. It is contended that the refusal of the 
-Appellate Ma agistrate is directly opposed to the ruling of a Bench 
of this Court in Umar Hajee v. King Emperor.* a pi 


On another ground raised it appears to us that ae Appel: 
late Magistrate’s judgment cannot be supported. He considéred 
that section 167 of the Evidence Act did not compel him to order 
a retrial merely, because these copies of depositions had been 
put in, since, to use his words “without the evidence thiis ad- 
mitted there is sufficient evidence to prove the charges.” He 
. seems to have entirely overlooked the fact that the evidence 
thus admitted was for the defence and not for the prosecutión. 
He has thus decided the case against the accused by the simple 
process of ruling out and refusing to congider the evidence for 
the defence. But it would not suffce for us merely to.order 
‘him to rehear the appeal, if, under the law as it stands stated 
in Umar Hajee v. King-Emperor’, he would still have to reject 
these depositions and order retrial. We, therefore, had the, ques- 
tion argued before us whether the case in Umar Hajee v. King: 
Empero applies here and, if*it does not lay down too ‘stricta 
procedure, and whether we should not have the case posted before 
a Full Bench to consider whether the case in Umar Hajee v. 
King-Emperor® has been rightly decided. 


We have perused the printed papers in the 2 cases: which 
gave rise to Umar Haje v. King-Emperor*. A. criminal 
trial had proceeded for some time against two --persons 
in part before one Special Sesssions Judge. It was then. split 
up into two. That Judge was succeeded by another, who deci- 
ded on a de novo trial. At the de tovo trial the 2nd Judge 
permitted the depositions of the prosecution witnessts taken: at 
the original trial to be filed as evidence for the prosecutton. 
Whether this was done at the request or with the consent.of.the 
defence is not material. The évidence of the defence. witnesses 
was taken entirely by the 2nd Judge. Now, the judgment.in 
Umar Hajee v. King-Emperor’, proceeds on the general propo- 
sition that “in cases of life, no evidence is to be given -against 
a prisoner, but in his presence,’ > subject to the exceptions per- 
mitted by some éxpress provisions of law. It is ¢lear from the 
facts as set out above that the Bench was deafing only with a 
case, where previous depositions not taken in the presence of the 
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‘accused’were used as evidence against him. We think that the 


décision “does not go further than to decide that such a proce- 
dure is contrary to law, and, if we may say so with respect, it 
embodies a very salutary principle, the principle upon vgn 
Reg v. Bertrand? on which Umar Hajee v. King-Emperor’, r 
liés,‘proceeded. In the latter case there was the additional init. 
mity that what was read over to the witnesses was not their 
actual depositions, but only notés of those cases taken by the 
trying Judge. We do not think that Umar “Hajee v. King- 
Emperor’ can be taken to having decided that evidence taken 
in favour of a prisoner in a counter-case in which he was a 
witness, but was not himself the prisoner carmot be put in by ` 
him on his own behalf.” 

Tn: the case before us the deposition given by defence wit- 
nesses-2 and 3 when examined as prosecution witnesses in the 
coutiter-case were filed with the consent of both sides. We do 
hot think that Umar Hajee v. King-Enaperor’ prohibits such a 
proceduře, which obviously saves a great deal of time which 
would .otherwise be occupied in merely copying down previous 
depositions. No one is prejudiced. Obviously the prisoner is 
not andrif the Crown had thought its case would be prejudiced, 
it would: not have consented to the procedure. 


Our attention has been drawn to a ruling of a Bench of 
theiizahore Court in Thakar Singh v. Emperor’, but, so far as 
weican gather the facts of the case; it appears that the defence 
witnesses were not summoned and examined in Court, but their 
previous:depositions were put on the record without the wit- 
nesSesucoming to swear to their truth. The same procedure 
appears..to have been adopted in the case reported in Allu v, 
Emperor*.® In the present case, however, the defence witnesses 
were;called and examined in the presence of the accused and 
they:swore to the truth of their previous statements, which were 
then. :filed with their consent to save time. In another case, 
Emperor: v. Harjivan Valj, a High Court Bench held that to 
file. forithe Crewn depositions taken in one case as substituted 
evidence'in another case against. the same prisoner was merely 
am irregularity. But it may be noted that in that case all the 
depositions had been taken in the presence of the prisoner. ` 
ec gp T -p 


7. = ~ ` 
te . —— = ee ar maan —___= -am aman-aman 
saa a = —_——— e a ee ‘e - — e — a = Ae, 
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Wa do not, therefore, think it necessary to refer this case 
to a Full Bench on the question of reconsidering the decision in 
Umar Hajee v. King-Emperor', We hold on the facts here 
that there was nothing illegal or irregular in the procedure at 
the Trial Court. However, as we have already remarked, the 
Appellate Magistrates has erred in refusing to consider that eyi- 
dence recorded for the defence. We must, therefore, set aside 
his order and direct him to rehfar the appeal and decide it-after 
giving due weiglft to the evidence recorded in the previous depo- 
sitions filed as Exhibits VI, VI-a, VII and VIl-a. We.order 
accordingly. | as, 


N.S. e Petition allowed and case remanded. 
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The power to compromise a suit is inherent in the position ol an advo; 
cate in India. 2 l 

Advocates, whatever their qualifications, admitted as such by the respect- 
ive appropriate Court in India, and deriving their general authority from 
being briefed in a suit on behalf of a client, have, like advocates in, Eng- 
land, Scotland and Ireland, an implied power to settle a spit in which they 
have received a brief. m 

This implied authority of Counsel is not an appanage of office, a dignity 
added by the Courts, to the status of Barrister or Advocate-at-Law, , but 1s, 
implied in the interests of the client, to give the fullest berfeficial’ effect “to 
his employment of the Advocate. The implied authori¢y can always? be 
counter-mandetl by the express directions of the chent. reya 
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- P. C. . Quaere. Whether the legal representative in Court of a client who 
6 derives his authority from an express written authority, such as vakalat- 
nama, has an implied authority to settle a suit in which he is engaged? 





Sourendra 

Nath Mitra 
Seca _ Quaere. Whether a brief to appear upon an interlocltory application, 

Tarubala such as an application for the appointment of a receiver, could of itself 
Dasi. confer authority upon counsel so briefed to settle.the whole action. Briefs on” 

. some interlocutory applications could not possibly gonter such authority. In 
other applications, and especially in motions for a receiver in a partnership 
suit, or on motions for an injunction, it has been common practice in this _ 
country for counsel to settle the whole suit, but whether they derive their 
authority solely from the brief on the motion may be oben to question. l 


- An agreement to compromise a suit must be established by general 
principles which govern the formation of contracts, though there are special 
rules governing its enforcement by the Courts which arise out of its intrin- 
sit nature. If the agreement purports to be concludéd on behalf cof’ one 
cr both the parties by their respective legal advisers, the first two questions ` 
that arise, as on the formation of any contracts by agents, are:— 


1. Had the agent, the actual authority of his principal, express or 
implied, to conclude the contract? 


. 2. -If no actual authority, had he ostensible authority so as to bind 
he principal against the other party relying on, ostensible authority? 


And, as the Courts will refuse to enforce the agreement of compromise 
where it is established that the legal adviser had in fact no actual autho- 
rity to settle, or acted under some serious misunderstanding, there may 
also arise: a third question :— ° l 

3. Will the Court, where the suit is compromised give effect to the 
terms agreed? 

l Quaere. Whether a pundanashin lady who by a free and intelligent 

m act.of her. own employs a professional agent in a particular transaction is 
kalamun  natedeemed to confer upon him all the authorities which are ordinarily 
we eee implied in such employment, so that no further inquiry as to proof of — 
agency is required. . 


ens Held, on the évidence reversing the High Court that the respondent 
el knew’ and approved the compromise of a suit made by her counsel. 


we Quaere. Whether, notwithstanding the words of O. 23, R. 3 of Civil , 
Procedure Code, the Courts retain an inherent power not to allow the 
proceedings *to be used to work a substantial injustice such as emerged in 
the case of Neale v. Gordon Lennox, (1902) A.C. 465. 


Where no injustice of any kind is established and it is established that e 
a suit ‘has been adjusted either wholly or in part ‘by a lawful compromise, 
it ‘is’ ‘the duty of the Court to record the agreement and pass a decree in 


accordance therewith. 

Appeal No. 52 of 1927, by special leave, from an order 
atid: decree, dated the 18th December, 1924, of the High Court, 
° Calcutta, (Walmsley and B.B..Ghose, JJ.), setting aside: an order 
and. degree, dated the 31st March, 1924, of the Second Sub- 
ordinate Judge, Hooghly. A 
“— The’ material facts of the case appear sufficiently fully from 
their Lordships’ judgment. 
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The main question for determination on this appeal was whe- 
ther an agreement of compromise made between the plaintiffs and 
counsel for the defendant (a purdanashin lady) bound the de- 
fendant. : 


The learned Subordinate Judge, held that there could be only 
one conclusion fromethe evidence and circumstances that Jitendra 
Nath Roy (father of the defendant’s son-in-law) was all in all 
in respect to the litigation thrdughout, and so had full authority 
to compromise and to equip the counsel he engaged to enter into 
the compromise, and that he had no doubt in his mind that the 
defendant assented to the terms of the memorandum of compro- 
mise of the 3rd September, 1923, and the modification of the 
4th September, 1923. The learned Subordinate Judge agreed with 
. the correctness of the proposition of law that the onus of proving 
‘that the.compromise was made with the knowledge and consent of 
the defendant lay on the plaintiffs, and that the law threw its 
protection around a purdanashiy lady. - 


With reference to the legal argument that Mr. N. N. Sircar, 
defendant’s counsel in the Receiver application, had no authority 
as a counsel to compromise, he held that the powers of counsel 
were-to be presumed unless there was express limitation to their 
authority, and further, that counsel possess a general and appa- 
rent authority to settle and compromise suits in which they are 
retained, and that this authority continues unless and until notice 
is given to the other side limiting this authority. 


He held that although Mr. N. N. Sircar was engaged only 
for the Receiver proceedings, he was quite competent to compro- 
‘mise the whole suit. 


With regard to the argument that counsel could not compro- 
mise out of Court, he held that, although the terms had been dis- 
cussed and settled in the corridor of the Court, the fact that it 
had been mentioned that a settlement had been arrived gt by coun- 
sel for the plaintiffs, in the presence of Mr. N. N. Sircar and Jitendra 
Nath Roy, consent thereto was to all intents and purposes given 
by Mr.. N. N. Sircar. 


The learned Subordinate Judge accordingly ordered that the 
compromise be recorded and a preliminary decree made in 
accordance therewith so far as it related to the suit. 


Against the said decree the defendant appealed to the High 
Court, Calcutta. eThe High Court delivered judgment on 18th 
December, 1924, and held that there was no general. authority of 
counsel in India to compromise a case. = ` 


In dealing with the question (a) whether Jitendra Nath Roy 
had authority to agree to the compromise, and (b) whether the 
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defendant had ratified the agreement and was therefore bound 
by it, the High Court held: 


(1) That in this case there was no direct evidence of Jitendra Nath 
Roy’s authority, and there was no communication fron® the defendant 
to her counsel. 


(2) That an agent authorized to do a certain act cannot be held to 
be authorized to do another act in connection with® the same business. 

(3) That Jitendra Nath Roy had no authority to consent to the compro- 
-mise on behalf of the defendant, and? that his acts cannot bind her. 


(4) That any person seeking to bind a purdanasi#n lady by the act 
of her agent must give strict proof of such agency, and that there was no 
such proof in this case. 


(5) That there was no direct evidence of any ratification by the 
defendant, and that during her examination she was not asked a single 
question on the point. ° ` ; 

(6) That no inference could be drawn from the evidence that the 
defendant did ratify the transaction with full knowledge of the facts and - 
the effect thereof. 


In the course of his. judgment, Mr. Justice B. B. Ghose 
(Walmsley, J., concurring) said: 


“Before dealing with the matters in controversy before us I should 
refer to the observation of the Subordinate Judge as to the application 
of the rule in England regarding the authority of counsel to compromise 
a case without reference to his client. He appears to have held that the 
Common Law rule in England is applicable to this case and he refers 
to the cases of Strauss v. Francist and Matthews v. Munster.2 This is 
contested by the appellant (defendant). Even if this case exactly came 
under the rule in those cases, I should be extremely reluctant to hold 
unless compelled to do so by any binding authority, that a rule of prac- 
tice in England which has its roots in different traditions and environ- 
ments should be applied in this country, particularly in the mofussil 
where people never heard of any such practice. . . . . . I need hardly 
say anything further on the point as learned counsel for the respondents 
(plaintiffs) in his careful argument did not rely upon the general autho- 
rity of counsel to compromise a case.’’ 


And the judgment continues as follows:— 


Appellatft’s (ie. defendant’s) counsel also relies upon the case of 
Saratkumari v. Anuillyadhan® while the respondents (plaintiffs) rely on 
Bhut Nath v. Ram Lall4. No case can be an authority as to the facts of 
another case which must be decided on the evidence in each case ; but 
it is instructive that in Saratkwmari’s case? their Lordships of the Privy 
Council referred to the cases of Tacoordeen Tewarry v. Syed Ali Hossein 
and Shambats Koeri v. Jago Bibis laying down the principles by which the 
Courts are to be guided in dealing with transactions by purdanashin ladies, 
as applicable to the case of a compromise by a lady. The last case as 
well as the case of Sudhist Lal v. Sheobarat Koer? which it followed 
deal with trangactions by agents of purdanashins. “The cases on the 





1. (1866) L.R? 1 Q.B. 379. 2. (1887) 20 Q.B.D. 141, 
3. (1922) 37 C.L.J. 501: 27 C.W.N. 629: 25 Bom. L.R. 548 (P.C.). 
4. (1900) 6 C.W.N. 82. 5. (1874) L.R. 1 I.A. 192 (P.C). 


6. (1902) L.R. 29 I.A. 127 at 131: I.L.R. 29 C. 749 (P.C.), 
7. (1881) L.R. 8 I.A. 39: LL.R. 7 C. 245 (P.C.), 
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subject are numerous and-the principles are clearly laid down but they are 
sometimes lost sight of. Even where a deed is executed by a purda- 
nashin lady herself there must be evidence of clear understanding by her 
of what liabilitigg she is taking and what is being given to her,” 

The learned Judge concluded his judgment in the following 
words :— ° 


‘There cannot be Iny doubt that Mr. Sircar acted as he did under 
the belief, on the materials placed before him, that he was acting in the 
best interest of his client. But muth as we may desire that this litiga- 
tion should be compromised and feel that it would be advantageous to the 
lady to settle it, I do not think, we can force her to accept the terms 
which she does not like. It is regrettable that the advisers of the parties 
did not take the ordinary precautions which must be taken while dealing 
with purdanashins.”? 


In the esile the High Court -orderéd and decreed that the 
decree of the Lower Court, dated 31st March, 1924, as well as 
the order of the said Court of the same date, directing that the 
compromise to be recorded be set asule and the case sent back 
to that Court to be heard from*the stage it had reached on the 
ord September, 1923. 

The plaintiffs, by special leave, preferred this appeal to His 
Majesty in Council against the said judgment of the High Court. 


Upjohn, K.C. and Partkit for appellants. 

De Gruyther, K.C., Dunne, K.C. and Ramsay for respond- 

ent. ý 
23rd January, 1930. Their Lordships’ judgment was 

delivered by 


Lorp ATKIN.—This is an appeal from the High Court of 
Judicature in Calcutta, who, differing from the Subordinate 
Judge of Hooghly, refused to record an alleged memorandum 
of compromise and to make a decree in accordance therewith. 
The disputed compromise was made in a partition suit in which 
the present appellants were plaintiffs and the present fespondent 
was defendant. The question at issue is whether an agreement 
of compromise made between the plaintiffs and counsel for the 
defendant bound the defendant. It involves important considera- 
tions as to the authority of an advocate in India to bind his 
client. The parties are members of a Hindu fatnily governed 
by the Bengal school of Hindu law. The suit related to the 
joint property inherited from the paternal grandfather of the 
plaintiffs, one Ishan Chandra Mitra, who had died in 1900. 
The plaintiffs were the children of the two eldef sons of Ishan 
Chandra Mitra. The defendant was the widow of the third 
son, Charu Chandra Mitra, who had succgeded to the share 
of their unmarried son, who had died in 1920. She was a 
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purdanashin lady. The plaint filed in April, 1923, alleged that 
the property was in the joint possession of the three brothers, 
and that after the death of the eldest brother $e defendants 
husband Charu managed the joint estate. It turther alleged 
that Charu had started business on his own account and had 
used moneys of the joint property for. the purposes of this 


business. It claimed partition gf the joint property which was 


scheduled to the plaint, and of any other property which should 
be found to be joint, and an account of the dealings of Charu 
with the joint estate. The defendant’s written statement, filed 
on August 6, 1923, denied that her late husband had con- 
ducted the alleged business on his own account, and alleged 
that his transactions.were all joint and further alleged that 
she had through her attorneys proposed an amicable partition 
and had no objection to a partition, and that she had the right to 
bring a separate suit to recover her jewellery and a sum of 
Rs. 50,000 on account of her husband’s life policy, which she 
said were on deposit with the plaintiffs. She further alleged 
that she would be entitled to demand accounts from the plaint- 
iffs. Meantime, before filing her written statement, she had 
on June 4, 1923, filed a petition for a receiver, alleging acts 


of waste against the plaintiffs, and that it was necessary that 


the books of account should be placed in independent custody, 
and provision made for paying her Rs. 50,000 to provide for 
the costs of the suit, and for payment of a monthly allowance 


pending the suit. On this application affidavits were filed on 


both sides. The date-for hearing of the application was post- 


poned by the Subordinate Judge from time to time. The first 


hearing ‘in Court appears to have been on August 18th. It 
was adjourned to August 25th, and again was part heard. It 
was furtMer heard on September 1st and September 3rd, and 
on the latter day the possibility of a compromise was mentioned 
to the Judge, and it was adjourned to September 5th. On. Sep- 
tembèr 5th it appears that the defendant filed a petition assent- 
ed to by the plaintiffs, praying for time for amicable settlement 
of the suit, afd the Judge ordered an adjournment to Septem- 
bèr 15th,'and that “parties to file the petition of compromise 
that date.’ On the 3rd and 4th, memoranda: of compromise 
iwere signed’ by the plaintiffs and counsel fòr the defendant. 
On September “15th the plaintiffs alleged that a compromise had 
beeti arrived at, while the defendant said that there was no 
concluded agreement. Eventually the learned Judge, after 
several adjournments and after hearing oral testimony, 
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decided on March 31, 1924, that an agreement had been conclud- 


ed, that it bound the defendant, and made a decree in accordance 


therewith. The High Court reversed this decision on Decem- 
ber 18, 1924, holding that counsel had no authority to com- 
promise the suit. without express guthority, and that it had not 
been shown that tle defendant, a purdanashin ia had con- 
sented to the compromise. 


The document in question was signed by Mr. Sircar as 
counsel for the defendant. He is a member of the English 
Bar, admitted as an advocate of the High Court at Calcutta. 
He is a gentleman of the highest reputation and has since occu- 
pied the position of Advocate-General ef Bengal. Against his 
integrity, ability and experience nothing is suggested by either 
side. He was briefed by Mr. K. I. Dutt to appear on behalf of 
the defendant and support the petition for a receiver. It does 


not appear to be necessary for their Lordships to decide whether “ 


a brief to appear upon, an interlocutory application such as this 
could of itself confer authority upon counsel so briefed to settle 
the whole action. It is obvious that briefs on some interlocu- 
tory applications could not pessibly confer such authority. In 
other applications, and especially in motions for a receiver in 
a partnership suit, or on motions for an injunction, it has been 
common practice in this country for counsel to settle the whole 
suit, but whether they derive their authority solely from the 


brief on the motion may be open to question. In the present . 


suit it is plain from Mr. Sircar’s evidence that settlement was 
under discussion between him and those representing the defend- 
ant from the very beginning. As appears from the defendant’s 
written statement, it was the subject of complaint by her that 
her suggestion for an amicable settlement had been defeated by 
the alleged precipitate filing of the plaint by the plaintiffs. Their 
Lordships have no doubt from the whole course of the proceed- 
ings and the communications of the parties both with their own 
counsel and with one another that it was the intention to place 
Mr. Sircar in the same position and to arm him with the same 
authority as though he had received the brief*to conduct the 
entire suit. 


An agreement’ to compromise a suit must be*established by 
general ‘principles which govern the formatidn ‘of dontracts, 
though there are special rules governing its enforcement by the 
Courts which arise out of its intrinsic nature.” If the agreement 
purports to be concluded on behalf of one or both the parties by 
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their respective legal advisers, the first two questions that arise, 


as on the formation of any contracts by agents, are: 


1. Had the agent, the actual authority of gts principal, 
express or implied, to conclude the contract? 


2. If no actual authority, had he ostensible authority so as 
to bind his principal against the other party, relying on ostensi- 
ble authority? ° 


_ An agreement to compromise a suit, howevêr, almost neces- 
sarily involves recourse to the further jurisdiction of the Court 
in which the suit is brought to effectuate the terms of.the com- 
promise. And in several cases in English law,the Courts have 
refused to enforce the Agreement of compromise where it has 
been ‘established that the legal adviser had in fact no actual 
authority to- settle, or acted under some serious misunderstand- 
ing, so that to allow the ther party to act upon an ostensible 
authority would be to imposed upon the Court an exercise of 
jurisdiction which would in fact worle substantial injustice. 
Hence there may arise a third question 


3. Will the Court where the,suit is compromised give effect 
to the terms agreed? 


Their Lordships approach the case bearing in mind that the 
questions in issue have to be determined in accordance with the 


‘law in India, and that it by no means follows that implications 


of authority which are readily inferred in other countries ought 
to be established in the conditions which prevail in India. The 
first question that thus arises 1s :— 


1. Had Mr. Sircar actual authority of the defendant, ex- 
press or implied, to conclude the agreement of compromise? 


Their "Lordships did not deem it necessary to call upon the 
parties to discuss the question of express authority, though they 
must not be supposed to doubt its existence. They express no 
Opinion one way or the other. They are of opinion that Mr. 
Sircar, as an advocate of the High Court, had, when briefed on 
behalf of the defendant in the Court of the Subordinate Judge 
of Hooghly, the implied authority of his client to settle the suit, 
Their Lordships have already said that he must be treated as 
though briefed on the trial of the suit. Their Lordships regard 
the power to compromise a suit as inherent in the position of an 
advocate in India. The considerations which have led to this 


implied power being established in the advocates of England, 


Scotland and Ireland, apply in equal measure to India. It is a 
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power deemed to exist because its existence is necessary to 
effectuate the relations between advocate and client, to make 
possible the duties imposed upon the advocate by his acceptance 
of the cause of his client. The advocate is to conduct the cause 
of his client to the utmost of his skill and understanding. He 
must in the interests ef-his client be in the position, hour by hour, 
almost minute by minute, to advance this argument, to withdraw 
that; he must make the final décision whether evidence is to be 
given or not on any question of fact; skill in advocacy is largely 
the result of discrimination. These powers in themselves almost 
amount to powers of compromise: one point is given up that 
another may prevail. But, in addition to these duties, there is 
from time to time thrown upon the advocate the responsible task 
of deciding whether in the course of a case he shall accept an 
offer made to him, or on his part shall make an offer on his 
client’s- behalf to receive or pay something less than the full 
claim or the full possible liability. Often the decision must be 
made at once. If furfher evidence is called or the advocate 
has to address the Court the occasion for settlement will vanish. 
In such circumstances, if the advocate has no authority unless 
he consults his client, valuable opportunities are lost to the client. 


On such grounds as these advocates in England, Scotland 
and Ireland have long been considered to have an implied power 
to settle a suit in which they have received a brief. In England 
authority’ is abundant. Their Lordships will only refer to 
Shepherd v. Robinson’ in the Court of Appeal, where Bankes, 
L.J., says: 

‘It is clear that counsel has an apparent authority to compromise in 
all matters connected with the action, and not merely collateral to it.” 

The apparent authority is derived from the khown 
existence of the implied authority. In Scotland the rule 


is no less clear, and, indeed, has been expressed on great. 


authority to go so far as to entitle the advocate acting bona fide 
to disregard the wishes of his client in the compromise of a suit. 
See further Lord President Inglis in Batchelor v. Pattison’ and 
Bell’s Commentaries, section 219, 10th Ed., p. 92. In Ireland 
the law is the same as in England. 


Two observations may be added. First, the implied autho- 
rity of counsel is not an appanage of office, a dignity added by 
the Courts fo the status of barrister or advocate at law. It is 
implied in the interests of the client, to give the fullest beneficial 
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effect to his employment of the advocate. Secondly, the implied 
authority can always be countermanded by the express directions 
of the client. No advocate has actual authority to settle a case 
against the express instructions of his client. 16 he considers 
such express instructions coptrary to the interests of his client, 
his remedy is to return his brief. . 


_ Their Lordships are unable o see why the above considera- 
tions should not apply to an advocate in India» whose duties to 
his client in the conduct of a suit in no wise differ from those of 
advocates in England, Scotland and Ireland. ‘There are no 
local conditions which make it less desirable for the client to 
have the full benefit ofean advocate’s experience and judgment. 
One reason, indeed, for refusing to imply such a power would be 
a lack of confidence in the integrity or judgment of the Indian ` 
advocate. No such considerations have been or indeed could 
be advanced, -and their Lordships mention them but to dismiss 
them. It does not appear to be disputed that advocates practis- 
ing in the Presidency towns have such authority. It was decid- 
ed in Allahabad in 1890 by Sir John Edge and the Full Bench 
in Jang Bahadur Singh v. Shankar Rav” that advocates of that 
Court have.the implied authority. Sir Francis Maclean, in 


‘Calcutta in 1900, seems to have had no doubt as to the existence 


of the implied authority. Nufdo Lal Bose v. Nistarim Dassi™. 
The same view seems to have been taken in Patna in 1922 in 
Nilmoni Chaudhuri v. Kedar Nath Daga? No evil results 
have apparently ensued in India from the existence’of this power 
in the instances mentioned. Their Lordships desire to confine 
their decision on this point to the case of advocates, whatever 
their qualifications, admitted as such by the respective appro- 
priate Courts in India, who derive their general authority from 
being briefed in a suit on behalf of a client. Where the legal 
representative in Court of a client derives his atithority from 
an express written authority, such as a vakalatnama, different 
considerations may well arise, and in such cases their Lordships 
express no opinion as to the existence of any implied authority 
of the kind under discussion. 


It follows from what has been said that Mr. Sircar, who 
had been britfed: on the application for a recêiver and had in- 
tentionally beert armed with authority to act as though he had 
| | ; 





10. (4890) I.L.R. 13 A. 272 (F.B.). 
11. (1900) .I.L.R.. 27 C. 428. * 12, (1922) I.L.R. 1 Pat. 489. 
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been briefed in the suit, had actual implied authority to settle 

the suit. He had received no instructions inconsistent with 

such authority, which at all relevant times must be taken to have 


been in existefice. ? 


2. It becomes, therefore, unyecessary to consider in this 
case any question 04 ostensible authority, which only becomes 
relevant where the actual authority relied on does not exist. 

Their Lordships are further of opinion that the settlement 
signed by Mr. Sircar deals solely with matters connected with 
the suit and does not deal with matters collateral to it. They 
further think that the terms agreed are sufficiently certain to 
bind the parties, though it may happen that in working out the 
terms there may arise disputes between the parties which will 
require further adjustment. 

It thus appears that there was concluded between the parties 
a valid agreement compromising the’action which either party, 
subject to any question as to the discretion of the Court, would 
be entitled to enforce. “It is, however, necessary to deal with the 
contention that the plaintiff in the action was a purdanashin 
lady, and that it was not proved that she knew and approved the 
agreement made on her behalf. Their Lordships are satisfied 
that there can be no objection to the agreement on this score. 
The defendant was fully and continuously advised upon the 
whole proceedings by her son-in-law, Ananth Roy, ‘and his father, 
Jitendra Nath Roy. It is unnecessary to consider whether a 
purdanasiin lady who by a free and intelligent act of her own 
employs a professional agent in a particular transaction is not 
deemed to confer upon him all the authorities which are ordi- 
narily implied in such employment, so that no further inquiry as 
to proof of agency is required. In the present instance their 
Lordships are satisfied that the lady was kept fully informed 
throughout of all the various stages of the negotiations, and 
was fully and intelligently aware that Mr. Sircar was clothed 
with authority to compromise the suit on her behalf, and was 
in fact exercising his authority in the manner now complained 
of. Their Lordships, therefore, cannot agree avith the view 
which found favour with the learned Judges on appeal that the 
lady had not been proved to have authorised the agreement. 

3. The onl¥ remaining question is whether the compromise 
should have been recorded and a decree made in accerdance 
therewith under Order 23, Rule 3 of the Code of Civil Pro- 
cedure. The words of the rule do not in terms appear to con- 
fer a discretion on the Court, but their Lordships desire to say 
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nothing to prejudge a contention that the Courts retain an in- 
herent power not to allow their proceedings to be used to work 
a substantial injustice such as emerged in the case of Neald v. 
Gordon Lennox.* In the present case no injustife of any kind 
was established, and as it was established that the suit had been 
adjusted either wholly or in part by a lawful compromise, it 
was the duty of the Court to record the agreement and pass a 
decree in accordance therewith. ° This is what the learned Sub- 
ordinate Judge did, and in their Lordships’ opihion his decision 
was correct. The appeal should be allowed and the preliminary 
decree of the Subordinate Judge, dated March 31, 1924, should 
be restored, and their Lordships will humbly advise His Majesty 
accordingly. The respondent must pay the costs here and in the 
Court below. 

- Solicitors for appellants: Stanley Johnson and Allen. 

Solicitors for respondent: *Watkins and Hutter. 
K.J.R. n Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. JUSTICE VENKATASUBBA Rao AND MR. 


Nucherla Chengiah and another Appellants* (Plffs.) 
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Parasaram Subbaroya Ajyar and others .. Respondents 


(Defendants). 


Hindu Law—Succession—Bandlus—Rules as to succession—Propinquity 
and spiritual benefit—Preferenttal test—Mother’s father’s, sister’ s SOW Ss 
son: and mother’s father’s brother’s graudson’s son—Conppetttion between 
—Preferential heir—Rule as to preference based on the absence of mter- 
vention of female between bandhu and. conmnon ancestor—W hen to be 
applied, 

Under the Hindu Law, the mother’s father’s sister’s son’s son is a 
preferential heir to the mother’s father’s brother’s grandson’s son, as the 
former is nearer in degree to the propositus than the: latter, both being 


matru bandhus. 

The spiritualh benefit which can be conferred by a bandhu upon the 
propositus can be used as a test for his preference as heir only when he 
and the competing bandhu who belong to the same class of bandhus as 
atma bandhus, pitru bandhus, or matru bandhus, are equal in degree and 
not when the competing bandhu is nearer in degree to the propositus than 
he. p e . 

Vedachela Mudaliar v. Subramania Mudaliar, (1921) L.Re 48 I.A. 349: 
I.L.R. 44 M. 753: 41 M.L.J. 676 (P.C.) referred to. 


#S A, No. 409 of 1925. 
13. (1902) A.C. 465. 
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Sakharam Narayan v. Balkrishna Sadashiv, (1925) I.L.R. 49 Bom. 
739 ¢F.B.) not followed. 


Per Madhavan Nair, J—The rule that the bandhu between whom and 
the common arfkestor no female intervenes will be preferred to another 
bandhu between whom and the common ancestor a female intervenes is 
applicable only when all other considegations are equal, that is to say, 
when both the bandhws belong to the same class of bandhus as atma 
bandhus, pitru bandhus, or matru bandhus, when both of them are equal 
in degree to the propositus, and whgn both of them confer spiritual benefit 
on the propositus. . 

Second appeal against the decree of the District Court of 
Cuddapah in Appeal Suit No. 140 of 1923, preferred against 
the decree of the Court of the Temporary Subordinate Judge 


of Cuddapah in Original Suit No. 4 of, 1923. 
B. Somayya for appellants. 
V. Govindarajachari for 1st respondent. 
The Court delivered the following 


JUDGMENTS. Vetkatasubba Rao, J—This appeal raises a 
question of some importance relating to bandhu successton—a 
difficult branch of Hindu Law; but we do not think that on 
that account we need reservé our judgment. The following 
pedigree sets forth the relationship of the parties:— 


Sitaram Bhotlu 
| 


| |. | | | 
Krishnam Bhotlu Kondu Bhotlu Kasi Bhotlu Sesham Bhotlu (Daughter) 
Son) (Son) - (Son) | 
Pedda Subbiah (S) Achamma (D) Sailam 
| | Bhotlu 
Busayya Sankariah (Son) 
(propositus) | 
Plaintiffs, Kamakshamma. Basayya 
(now alive). 


Sankariah was the last male holder. He died leaving his 
widow Kamakshi. She is said.to have made certain alienations 
in favour of the defendants. In this suit the plaintiffs im- 
peach those alienations and seek to recover the properties so 
alienated. The defendants contest the plaintiffs’ right and as- 
sert that Basayya, shown in the pedigree, is the preferential heir 
whose existence bars the plaintiffs’ rights. 

The questidn to be decided is, who is entitled to succeed to 
the propositus, the plaintiffs or Basayya? <°% 7 ° | 

I may state at once that there are certain rules relating te 
bandhu succession, in regard to which there can be no contro- 
versy at present. They may be thus shortly stated : 
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1. Bandhus are bhinnagotra sapindas and they fall into 
three groups: 


(1) atma bandhus, ê 
(2) pitru bandhus, and 
(3) matru bandhus. si: 


2. The enumeration in the text ascribed to Vridha Satatapa, 
of the bandhus belonging to each of these three categories, is 
illustrative and not exhaustive. 


3. The right of succession among these three classes 15 
governed by the propinquity of the class, ine other words, a 
pitru bandhu does not sticceed until the class of atma bandhus ts 
exhausted and a matru bandhu not until the class of atma bhan- 
dus and the class of pitru bandhus are both exhausted. 


It follows, then, that although a claimant in the first group 
happens to be remoter in degree than a claimant in the second, 
the former succeeds in preference to the latter. The observa- 
tions of Sadasiva Aiyar, J., in Subramania Mudaliar v. Ranga- 
natham Chettiar .at top of page 419 illustrate this point. This 
rule may be compendiously described as the principle of class 
propinquity as distinguished from individual propinquity. See 
Adit Narayan Singh v. Mahabir Prasad Tiwari.’ 


The question in this appeal arises in a different form. It 
is conceded by Mr. Somayya (the learned. Advocate for the 
plaintiff, the appellant) and the Lower Courts have proceeded 
upon the footing that both the rival claimants in this case belong 
to the group of matru bandhus. It is on that hypothesis that I 
proceed to deal with the question. What is the rule to be adopt- 
ed in the case of competition between bandhus belonging to the 
same class? The defendants urge that Basayya is fourth in 
descent from the common ancestor and has, therefore, to be pre- 
ferred to the plaintiffs who are fifth in descent; in other 
words, they contend that affinity or propinquity is the govern- 
ing test. The,plaintiffs urge, on the other hand, that, though 
they are more remote, they are entitled to succeed on the ground 
of superior efficacy of oblations. This is their primary argu- 
ment. They also rely on a further ground ofspreference, that 
in the case of their opponent, a female intervenes between him 
and the common ancestor, whereas in their case, there is no 


n 





1. (1913) T.L.R. 44 M. 114: 24 M.L.J. 301. 
2. (1921) L.R. 48 I.A. 86: 40 M.L.J. 270 (P.C.). 
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female so intervening. The point we have to decide is, which 
of these rival contentions is sound? 


The Lower Courts have upheld the contention that Basayya 
is the preferential heir. In my opinion, that view is correct. 
It seems to follow logically from tħe observations of the Judi- 
cial Committee in Vedachela Mudaliar v. Subramania Mudaliar.* 


In that case, the contest was between the maternal uncle~ 


and the paternal aunt’s grandson (son’s son). Both belong to 
the group of atma bandhus and the question was, which of the 
two was preferentially entitled to the inheritance? The Madras 
High Court, applying the rule that a claimant er parte paterna 
should be preferred to one er parte materna, decided in favour 
of the paternal aunt’s grandson. The Judicial Committee revers- 
ed this decision, holding that the rule relied on by the learned 
Judges can in any event have no application when the contest 
is between two members of the.same degree. In my opinion, this 
is undoubtedly the effect of that decision. On the further point 
whether the rule is universally applicable or not, the observations 
of their Lordships are no doubt of somewhat doubtful import. 
Tt is this that has led to some difficulty in some subsequent 
cases. There are two sets of passages in the judgment 
which have been treated as being somewhat inconsistent, first, 
the passage at page 359 which begins with the words “From this 
it has been inferred” and next, the passage at bottom of page 
363 which reads thus: 


“A very small consideration would show that that passage has nothing 
to do with the members of the same class inter se. It only explains why 
pitru bandhus are to be preferred to matru bandhus, the mother’s position 
being special to herself under an express rule.’’ 


The Judicial Committee rejecting the rule in question in 
its application to the facts of the case, preferred the maternal 
uncle to the rival contestant. On what grounds? The answer 
is furnished by the last paragraph of the judgment. “Two 
grounds are specified: first, that the maternal uncle is nearer in 
degree; secondly, that he is entitled to preference even on the 
ground of efficacy of offerings. But it is signifant that they 
place the ground of propinquity in the forefront and give the 
further ground a secondary place by saying: ` 
“He also offers? oblations to his father, etc.” ° 

A perusal of the judgment makes it clear that the ground 
that 1s emphasised throughout is that of affinity or nearness of 
blood. It is sufficient to quote only two passages: 
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“Their Lordships, again, in the view they take of the rights of the 
parties in the present case, do not think it necessary to express an opinion 
how far this proposition is in conformity with the express rule that in each 
class propinquity should be the governing factor’’ (p. 59). 

Again, | 
è 

‘‘Among modern writers, both Golap Chandaņ Shastri and Rajcoomar 
Sarvadhikari affirm that nearness of blood is the governing principle in 
the succession of bandhus.”’ Š 

The fact is, that in that case, either of the two tests (that of 
propinquity or that of spiritual benefit) whichever was adopt- 
ed, led to the same result, namely, the preferring of the mater- 
nal uncle. But which of the two was the decisive or the gov- 
erning factor? Their*Lordships themselves say that nearness 


of blood is. 


If the two claimants are of the same degree, then and 
then alone, other considerations may arise, one of such being 
the question of efficacy of oblations. On this point, Golap 
Chandar Shastri and Rajcoomar Sarvadhikari, quoted by their 
Lordships, take different views.. Both assert that nearness in 
degree is the paramount or overriding test, but when the claim- 
ants are equal in degree the rules they formulate vary. This, 
is brought out most clearly in the passages extracted in the 
judgments of their Lordships at page 364. Applying this prin- 
ciple, there can be no question that Basayya, being nearer in 
degree, is the preferential heir and excludes the plaintiffs. 


In this connection, two cases may be usefully cited. In 
Pedda Rami Reddi v. Gangi Reddit, decided by Ramesam, J., and 
myself, the contest was between a maternal uncle’s son and 
maternal aunt’s son. This is what I said in my judgment: 

(The mother’s sister’s son as well as the mother’s brother’s son are 


both atma bandhus and are both expressly mentioned in the Mitakshara. 
They are both related on the mother’s side and they are both equally re- 


moved from the propositus’’ (p. 748). 


In those circumstances, I applied the test of superior reli- 
gious efficacy and preferred the maternal uncle’s son. In other 
words, the test of spiritual benefit was applied only when it was 
found that both the claimants were equal in degree. Ramesam, 
J., is even more explicit on the point. He observed at page 733: 

. f es. 

‘“Agcordingly I infer from Vedachela Mudaliar v. Subramanta 
Mudaliar? that the rules to be applied to the atma bandhus for determin- 
ing priority are— oe E 


— 
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(1) Propinquity should be the governing factor. 


(2) If both are equal in degree, the spiritual benefit conferred may 
be used as a test for preference. 


The first of@these rules does not help us in the present case, as both 
the claimants are of the same degree.’’ 

Again, in Jatindra Nath v. Nagendra Nath’ the contest 
was between rival claimants related in the same degree. The 
test of spiritual benefit was them applied in determining the pre- 
ferential right. “The only case which supports Mr. Somayya 
is Sakharam Narayan v. Balkrishna Sadashiv®. I have read 
the judgments in that case with close attention, but with the 
greatest respect Lam unable to follow how they are reconcilable 
with the decision of the Judicial Committee in Vedachdla 
Mudaltar v. Subramania Madaliar® 


It only remains to add that.in my judgment throughout I 
have assumed without deciding that the plaintiffs have a pre- 
ferential right on the ground of superior efficacy of offerings. 
In the view I have taken, it is unnecessary to enquire whether, 
even if that test be applied, they have or have not such a right. 


; In the result, the second #ppeal fails and is dismissed with 
costs. ; 


Madhavan Nair, J—I agree. As the question is of some 
importance I shall also but briefly record my opinion. The 
plaintiffs are the appellants. The facts of the case have been 
set out in my learned brother’s judgment and need not, there- 
fore, be recapitulated. The following table shows the rela- 
tionship of the parties:— 


acon Bhotlu 





6 
| | | | | 
Krishnam Bhotlu Kondu Bhotlu Kasi Bhotlu Sesham an (Daughter) 
Pedda ai Daughter 


Achamma Sailam Bhotlu 
Busayya Sankariah = Kamakshamma Basayya 
(last male owner). e (now alive). 
Plaintiffs & 5th i 
defendant. 


What we lave to determine in this case is, as between 
mother’s father’s sisters sons son of the last. male owner 
and his mother’s father’s brothers grandson’s sons, who 


< es Se 
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is to be preferred as the heritable bandhu. There is no decision 
directly bearing on this point. The Lower Courts have found 
in favour of Basayya, respondent, who is the mother’s father’s 
sister’s grandson on the ground that he is iearer in rela- 
tionship to the common ancestor than the appellants who are ` 
mother’s father’s brother’s grandson’s sony 


Admittedly, the parties fall within the group known as 
‘Matru Bandhus’ under the Mitakshara Law. Basayya is removed 
from the common ancestor by four degrees while the plaintiffs 
are removed by five degrees. It is argued by Mr. Somayya 
that since the appellants are entitled to offer pinda libations to 
the ancestors, the benefit of which will be participated by the 
propositus, and the respondent i is not in that position, preference 
should be given to the appellants though the respondent is ad- 
mittedly nearer in relationship to the common ancestor. Mr. 
Govindarajachari does nof admit that the appellants are entitled 
to offer such hbations but, for the purpose of this case, we 
assume that they have the right to do so. The question then 
is, whether preference should be given to the appellants on the 
ground of the “religious efficacy of their oblations” as against 
the respondent who bases his claim on “the nearness of blood’’ 
(propinquity). ; 

In my opinion the principle of the decision in 
Vedachela Mudaliar v. Subramatia Mudaliar* supports 
the respondent's contention. In that case the contesting claim- 
ants were atma bandhus and the contest was between the 
paternal aunt’s grandson (son’s son) and the maternal uncle. 
Though the High Court-held that the former should be pre- 
ferred on the ground that he was a claimant er parte paterna 
while the latter was one er parte materna, the Judicial Commit- 
tee held that the maternal uncle should be preferred to the other 
claimants. The maternal uncle in that case was related to the 
common ancestor in greater nearness than the paternal aunt’s 
grandson and further, he was entitled to offer libations as well. 
So, it is true that, strictly speaking, their Lordships were not 
called upon to consider the relative merits of these two tests 
(viz., test of “nearness of blood” as against “the superior 
efficacy of oblations”) in coming to the conqusion as to who 
was the preferable heir. In their judgment their Lordships 
refer to various passages in Viramitrodaya, Smriti Chandrika 
as well as to the four propositions laid down in the well-known 
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case, Muthuswami v. Muthukwnaraswami’ for deter- 
mining the rules relating to the- preference of ban- 
dhus. Mr. Somayya relying on these argues that pro- 
pinquity is to be tested with reference to the doctrine of 
spiritual efficacy in offering libatiqns. There is a certain amount 
of force in this argument, for it is clear that the attention of 
the learned Judges was drawn to this aspect of the case. But 
a careful perusal of the judgment reveals the fact that their 
Lordships, deciding the case as they did, were influenced pri- 
marily by the consideration that the ape uncle was related 
in greater nearness to the common ancestor than the other 
claimants. Afttr referring to the pagsage in the Mitakshara 
which lays down the rule relating to bandhu succession they 
expressly state their opinion in the following passage:— 


‘Their Lordships, again, in the view, they take of the rights of the 
parties in the present case, do not think it “necessary to express an opinion 
how far this proposition is in conformity with the express rule that in each 
class propinquity should be the governing factor’’ (see p. 762). 

It appears to me that this passage strikes the dominant note 
of. the judgment; then they refer to the well-known ancient 
rule relating to the sapinda descent. R 

“to the nearest sapinda, the inheritance next belongs’’. 

Later on, their Lordships draw attention to the passages 
in the books of Golap Chandar Shastri and Rajcoomar Sarvadhi- 
kari, pages 766 and 767, both of which support the position 
that, unless the competing contestants are of the same degree, 
the doctrine-of spiritual efficacy has very little to do in deter- 
mining the preference of one contestant over the other. In 
the last paragraph of the judgment occurs the eee 
passage :— 

‘The appellant is undoubtedly nearer in ‘degree to the deceased than 
Subramania. He also offers oblations to his father and grandfather to 


whom the deceased was also bound to offer pinda.” ; 

Obviously, their Lordships put “nearness of blood” as a 
ground of decision in the forefront, while they assign only a 
econ any place to efficacy of oblations. 

Here it may also be mentioned that the ireti ‘classifica: 
tion of the bandhus with regard to their right to succession is 
also based upon “the doctrine of the propinquity ad relationship 
as recently, repeated by the Privy Council ine Adit Narayan 


Singh v. Mahabir Prasad Tiwari.” 7 _ 


2. (1921) L.R. 48 TA: 86: 40 M.L.Je 270 (P.C.). 
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R—72 


Nucherla 
Chengiah 
U, 
Subbaroya 
Aiyar. 





Madhavan 
Nair, J. 


eo @ 


Nucherla 
Chengiah 
v 


Subbaroya 
-Aiyar. 





Madhavan 
-Nair, J. 


\ 


e 
570 THE MADRAS LAW JOURNAL REPORTS. [ VoL. 


From.the above considerations we may infer that the 
Privy Council decided in Vedachela Mudaliar v. Subramania 
Mudaliar® that in determining priority among atma bandhus 
nearness of blood should be considered to be the governing 
factor unless the contestantseare equal in degree in their rela- 
tionship to the common ancestor in which case efficacy of obla- 
tions may be a test for preference. That this is the true infer- 
ence to be drawn from the Privy Council decisign is made clear 
by the decision in Pedda Rami Reddiv, Gangi Reddi* to which 
my learned brother was a party. In that case Ramesam, J., 
at page 733 says thus: 


e 
“Accordingly 1 infer from Vedachela Mudaliar v. Subramania Muda- 
liar3 that the rules to be applied to the atma bandhus for determining 
priority are-- . 


(1) Propinquity should be the governing factor. 
(2) If both are equal in degree, the spiritual benefit conferred may 


be used as a test for preference. ’’ r 

I respectfully agree with this view. Applying, therefore, 
the principle that propinquity should be the governing factor, 
I am.of opinion that the Lower Court’s judgment should be 
upheld. 


The decision in Jatindra Nath v. Nagendra Nath’? may be 
cited as an instance, where the test of spiritual benefit was 
applied in determining priority between rival claimants who 
were related in the same degree. 


Mr. Mayne’s opinion also is in support of the contention 
of the respondent. In his Hindu Law, 9th Edition, page 849, 
the following five rules are laid down:— 


ə 
(1) A nearer ancestor and his descendants exclude an ancestor more 
remote and his descendants. 


(2) As between descendants of the same ancestor, or ancestors of an 
equal degree, the nearer in degree excludes the more remote. 


(3) As between ancestors of the same degree, he who is related 
through the father is preferred to him who is related through the mother. 


(4) As between bandhus of the same class, the spiritual benefit they 
confer on the propositus is, as stated in Viramitrodaya, a ground of prefer- 
°. 


ence. 


e : es 
(5) All other considerations being equal, he between whom and the 
common ancestor no female intervenes will be preferred to one between 





~ 3. (4921) L.R. 48 1.4. 349: I.L.R. 44 M. 753: 41 M.L.J. 676 (P.C.). 
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whom and the common ancestor one female intervenes and the latter will 
be preferred to him between whom and the deceased two intervene. 

Having regard to the facts, clearly Rule 2 applies to the 
present case &s Basayya is removed from the common ances- 
tor by four degrees, while the plaintiffs and the 5th defendant 
are removed by five degrees. Mr. Somayya argued that the appel- 
lants are entitled to preference because between them and the 
propositus only one female ‘intervenes, whereas, so far. as 
Basayya is concérned, two females intervene. Now, this would 
be so, according to Rule 5 (see also Tirumalachariar v. 
Andal Ammal?) if all other considerations are equal. But the 
considerations ane not equal in this case, as Basayya is nearer 
in degree than the plaintiffs and the 5tlt defendant. 


The decision in Sakharam Narayan v. Balkrishna. Sadashiv’ 
fully supports the appellant. After reading the judgment carefully 
I have come to the conclusion that that decision is not reconcil- 
able with the decision of the Privy Council in Vedachela Muda- 
liar v. Subramania Mudaliar*. If it follows from the Privy Coun- 
cil decision, as I think, it does, that in deciding the question of 
succession between bandhus in,a case where one of the contest- 
ants is related to the common ancestor in a nearer degree than 
the other, the distinction between ex parte materna and ax parte 
paterna. has no application, then the decision in Sakharam 
Narayan v. Balkrishna Sadashiv? should be different. 


In the result, I would dismiss this second appeal with costs. 
N:S: , Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR. JUSTICE KUMARASWAMI SASTRI. 


Alimamma .. Appellant* (Deft.) 
v. 
Amade Beari and others .. Respondents (Plffs.). 


Muhammadan Law—Deed giving “property styled a wakf—Nature of— 
Estate conveyed under—Deed of gift conveying absolutg right to donees 
—Life-mterest with remainder to another—Gift of—Estate taken wnder. 


A wakf deed giving certain property to two minor girls stated that the 
two girls might enjoy the property from generation to generation according 
to female descent. Phe deed then went on to state that they should perform 
charities on the anniversary days of their ancestors in,the house situated 
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in the Bagayat of the land and that they should not alienate the property in 
any manner and that, if any alienations were made, they would be void. 
The deed concluded by stating that their male descendants and their 
descendants and the husbands of the female descendants should have no 
reason to claim any manner of right in the property. 


Held, that the deed was, ong its true construction, a gift deed with 


invalid conditions; that, under it, the two sisters took the property abso- 


lutely; and that, on the death of one of them, her husband and her son 
were as her heirs entitled to her share of the property conveyed under 
the deed. . : 


When a gift is made by a Muhammadan of a life- interest with 
remainder to another person the donee takes the property absolutely, the 
further conditions being treated as void. 


“Second appeal agamst the decree of the District Court of 
South Kanara in A. S. No. 199 of 1924, preferred against the 
decree of the Court of the District Mtnsif of Mangalore in 
O.S. No. 501 of 1922. 6 


B. Sitarama Rao for appellant. 
K. Y. Adiga for respondents. 
The Court delivered the following 


“JUDGMENT.—This ‘second appeal turns on the construction 
of Exhibit C which purports to be a wakf deed giving certain 
property to ‘two minor girls. The deed Exhibit C says that 
the two girls may enjoy the property from generation to gene- 
ration according to female descent. Then it goes on to state 
that they should perform charities on the can aa days of 
their ancestors in the house situated in the Bagayat of the land 
and that they should not alienate the property in any manner 
and that if any alienations were made, they would be void. It 
concludes that their male descendants and their’ descendants 
and the husbands of the female descendants shall have no rea- 
son to claim any-manner of right in the property. One of the 
donees died and her husband and her son who are the plaintiffs 


_have filed this suit for partition. The defence of the defend- 


ants was that under the wakf deed the plaintiffs had no right 
to the property presumably on the ground that the donee’s hus- 
band and the son were male heirs. The written statement 
affirmed that the document was a wakf deed, and also raised 
other defences as regards moveables and other items of pro- 
perty claimed in the plaint. The District Munsif was of opinion 
that though the deed purports to be a wakf deed, it was really 


~a deed of gift. The District Judge also was of that opinion. 


He says: 
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` “Exhibit C is described as a wakf deed but it is really a gift deed in 
favour of the two sisters. That the two sisters were required to perform 
dhana dharma, etc., does not in any way show that they were not given 
absolute right in the properties. The provision in Exhibit C that the 
properties were to descend only in the female line is certainly opposed to 
the rule of Muhammadan Law and is, therefore, invalid. It is clear 
from the documentary evidence that th® two sisters had absolute interest 
in the plaint property “and that the -plaintiffs as the heirs of the deceased 
Athijamma are entitled to a share in it.” 

6 


Although ih the Lower Court no guestion was raised as to 
the plaintiffs not being entitled to anything even assuming that 
it is a deed of gift, it is contended before me that the plaintiffs 
would have no tifle because the provision in the deed of gift that 
the property should descend only in tHe female line is invalid 
and that because of the restrictions in regard to alienation they 
were only entitled to life-interest at best. Reliance is placed 
on Dasa Naicken v. Kutha Ahamed Koya and it is argued 
that the whole transaction is invalid, which, if passed, would 
cut at the root of botlr the plaintiffs’ and the defendants’ title. 
Reference is made to Madura Hindu Permanent Fund v. 
Kamakshi Ammal? as suggesting that at least the donees will 
have a life-interest in the property and on the death of the 
donees the other would get the property. Reference has been 
made to Amjad Khan v. Ashraf Khai and it is argued that 
the heirs of one of the donees under a deed which contains in- 
valid clauses as to the remainder would not get an absolute 
estate but would get only a life estate. It is argued that this 
last decision overrules the several previous decisions on the 
point.. It has been decided in numerous cases that where a gift 
is made by a Muhammadan.of a life estate with remainder to 
another person the donee takes the property absolutely, the 
further conditions being treated as void. I may refer to the 
decision in Marangani Rowthen v. Nagur Meera Labbai* 
where all the authorities are collected. The learned Judges 
observed: 


- The life estate is granted to Ismail Ammal in consideration of the 
Mahar and share due to her according to Muhammadan Law and the 
remainder is granted to Nagore Meeranna in consideration of the share 
due to him and the release of his rights to a share in the other proper- 
ties belonging to the donor. The conveyance of an interest in remainder 
or interests in futufe has been frequently held to be invaktid according to 
Muhammadan Law. Where a life estate is given with remainder te another 
person, the denee of the life estate takes the property absolutely.’’ 


——_— eee mr TS 
+ ka 


1, (1925) 51 M.L.J. 69. 2. (1925) 50 M.L.J. 355 
3. (1929) 57 M.L.J. 439 (P.C.). 4. (1912) 24 M.L.J. 258. 
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The learned Judges referred to (a) Kasamally v. Currim- 
bhoy’, (b) Muhammad Ebrahim v. Abdul Latif, (c) Abdul 
Karim Khan v. Abdul Qayam,; (d) Muhammad Shah v. Officia! 
Trustee of Bengali, (e) Musammat Hemade $. Musammat 
Bulden and Government? and (f) Abdul Gafur v. Natzamud- 
din”. Mulla in his book on “The Principles of Muhammadan 
Law” states thus: 


‘When a gift is made subject io a condition whigh derogates from 
the completeness of the grant, the condition is void and the gift will take 
effect as if no condition were attached to it.’? 


He gives the following illustration :— 


‘fA makes ‘a gift of a house to B during the life of B. The condition 
that 4 shall have the house for life is void and B takes an absolute inte- 
rest in the property as if no condition were attached to the gift.’’ 


He. also refers to Heglaya, P 489, which states: 


“A gift for life is nothing but a aiii and a condition; and the condi- 
tion is invalid.’’ ° 


He also refers to Hedaya, p. 488, which states: 


‘Under the Hanafi Law a grantee of a life estate takes an absolute 
estate,” 


Similar view is taken by Tyabji in his book on “The Princi- 
ples of Muhammadan Law”. In paragraph 444 the learned 
author states: 


“ According to Hanafi Law where a person purports to make a ‘hiba’ 
and to restrict the donee’s rights in the subject of ‘hiba’ for his life (or 
for any other limited period) the donee takes an absolute estate, and the 
subject of ‘hiba’? devolves upon the heirs of the donee after his death.” 


He then refers to cases on the subject. 


It is argued by Mr. Sitarama Rao, the learned Advocate 
for the appellant, that the decision in Amjad Khan v. Ashraf 
Khan? reverses the current of the authority. In that case it was 
held that there was-an express clause giving the remainder to 
the heirs of the donor on the death of the donee and not merely 
a case of an invalid limitation being added. Possibly on that 


_ ground that_decision may be distinguished. Their Lordships 


also held that there was a distinct intention of the donor that 
the estate sheuld go to the heirs of the donor*on the termina- 
Sa ee te EA 
3. (1929) 57 M.L.J. 439 (P.C.). 
5. (1911) 13 Bom. L.R. 717. 6. (1912) 14 Bom. L.R. 987. 


7, (1906) LL.R. 28 A. 342. 8. (1909) LL.R. 36 C. 431. < 
9. (1871) 17 W,R. 527 (P.C.). 10. (1893) LL.R. 17 B. 1 (P.C), 
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tion of the life estate. The question as to whether a life estate 
can be created under Muhammadan Law was left open. In the 
case referred to in Marangami Rowthen v. Nagur Meera Lab- 
bai* and in other cases there does not seem to be any such ex- 
press clause. There is merely a cqndition added. There is of 
course a clause abort succession which is unknown to Muham- 
madan Law. I am not prepared to hold that the decision in 
Amjad Khan y. Ashraf Kham” overrules the current of the 
authority in the absence of any definite pronouncement by the 
Privy Council. 


- Turning to the deed, Exhibit C, I doubt very much whether 
the intention of fhe donors was to give only a life estate though 
they clearly intended to limit the power of the donees and to 
direct the succession in a particular way. It is really a case 
of a'gift with an invalid condition as to alienation. As I said 
before, the ground taken by the defendants in contesting the 
` suit was not that the whole document is invalid. They proceed: 
ed on the footing that it was a valid wakf. The question of 
invalidity arose because of the finding of both the Courts be- 
low that it is really a deed of gift though 3 in form of a wakf. 


Under these circumstances, I do not think, though with 
some hesitation, that I should disturb the decree of the Lower 
Court as regards the particular items of property in dispute 
covered by Exhibit C. 


The second appeal fails and is dismissed with costs. : 
AS: V Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. l 


PRESENT: —MR, Horace Owen Compton BEASLEY, Chief 
Justice AND- MR. JUSTICE KRISHNAN PANDALAI. 


Vasteva Holla and another .. Appellants*- 
(Appellants in Second Appeal No. 711 of 1924 on 
the file of the High Court—Defendamts) 

v. 
P. Mahabala Rao .. Respondent 
(Respondent m db. —Plaintif). 


`- Mortgags—Sowtl Kanara—Warg lands to which rigltt of holding kumbki 
lands attached—Usufructuary mortgagee of—Improvements on kumi 
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lands effected by—Value of—Righý on redemption to—Contract to the con- 
irary—Implication of, from agreement express in respect of warg property. 


In a case of a usufructuary mortgage of warg lands in South Kanara 
to which the right of holding kumki lands is attachedg when the warg 
lands and the kumki lands are both put in possession of the mortgagee 
and he effects improvements on hoth, he can on redemption claim the value 
of improvements on the kumki lands as well as those on the warg lands. 


The kumki is for the purposes of redemption and the rights of the 
parties on redemption to be regarded as part of the security. 


An agreement in the deed of mortgage for the pdyment to the mort- 
gagec on redemption of the value of the improvements effected by him on 
the warg property does not imply a contract to the contrary in respect 
of the kumki. 

Appeal under clause 15 of the Letters Patent against the 
judgment of the Hon’ble Mr. Justice Phillips, dated the 11th 
August, 1925, in S.A. No. 711 of 1924, preferred to the High 
Court against the decree of the Court of the Subordinate Judge 
of South Kanara in A.S. No. “89 of 1923 (A.S. No. 294 of 
1922 on the file of the District Court of South Kanara) pre- 
ferred against the decree of the Court of the District Munsif 
of Kundapur in O.S. No. 594 of 1920. 


The judgment of the Court was delivered by 


Krishnan Pandalai, J.—The point for decision in 
this appeal is whether in a case of a usufructuary mort- 
gage of warg lands in South Kanara to which the right of 
holding kumki lands is attached, when the warg lands and 
kumki lands are both put in possession of the mortgagee and he 
effects improvements on both, he can on redemption claim the 
value of improvements on the kumki lands as well as those on 
the warg lands. The Courts below have held that he is entitled 
only to the second but not to the first. Hence this appeal. . 


The facts are as follows:—In 1868 some warg 
land was  usufructuarily mortgaged by the  plaintiff’s 
predecessor-in-title to the defendants’ predecessor-in-title. 
Possession was given to the mortgagee not only of 
this warg property which belonged to the mortgagor but also 
of an adjacent area of kumki land (which belonged to the 
Government) the possession of which is, according to the rules 
made for that purpose by Government and whjch are found in 
Board’s Standing Orders, Vol. II, pp. 61 and 62, given to the 
owner or occupant for the time being of the warg land for the 
more advantageous cultivation and enjoyment of the warg land. 


‘The mortgagee has been for more than 50 years in possession 


and enjoyment under the mortgage of both the warg and the 
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‘kumki lands. The suit was for redemption and the plaintiff 
-sued for the possession of both the properties on: the 
footing. that the mortgagee was put in possession. of 
-both under” the mortgage and was bound to restore 
both to the mortgagor. The jnortgagee (defendant) . did 
not, as indeed he could not, question the right of the plain- 
tiff to recover along with the warg property the kumki property 
attached to it and a decree has been passed accordingly. But 
while the Courfs have awarded the mortgagee the value of the 
improvements on the warg property they have held that he 15 
not entitled to the value of improvements, such as trees planted, 
etc., on the kumki. ; 3 
The right of mortgagees and other subordinate holders. of 
property to the value qf improvements effected by them on their 
holding in the course of prudent husbandry is a customary right 
in South Kanara, as indeed it ds thréughout the West Coast of 
this Presidency, including the States of Travancore and Cochin. 
(Daramma v. Mariamima?). In the District of Malabar the 
‘matter is now governed by the Malabar Tenants Improvements 
Act and forms an important „aspect of the tenancy legislation 
now pending. Besides in this particular case the mortgage deed, 
Exhibit V, contains a specific clause whereby the mortgagor 
agrees to pay the mortgagee on redemption the value. of the 
improvements effected by him on the mortgaged property as 
fixed by the grihaster (panchayatdars). It was.argued for the 
respondent that we should read this specific agreement, as con- 
fined to the warg property which alone according to him is the 
mortgaged property and as implying a contract that no compen- 
sation was payable for the improvements on the kumki. We 
cannot accede to either of the two propositions, either that. the 
kumki is not to be deemed part of the mortgaged property or 
that the agreement even if it were confined to the warg property 
implies a contract to the contrary in respect of the kumki. As 
to the former it was undoubtedly the case that possession .of 
the kumki was handed over to the. mortgagee as part .of his 
security and the mortgagor has got a decree far re-delivery. to 
him of both on the footing of the mortgage. It has been held 
that the right of a wargdar over the attached kumki is in the 
nature of an eagement and the two cannot be separated or. sepa- 
rately alienated. (Matilda Fernandez Bai ve Alex Pinto”). 
‘We need” not now decide whether the right of -the 


wargdar which entitles him | to ‘be in possession of” the ey 
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kumki, to plant trees, etc, on it and cut and remove 
them subject to Government regulations is not something 


higher than an easement. But it is clear that, as between the 


mortgagor and mortgagee of the warg, possession and enjoy- 
ment of the kumki is a vajuable adjunct of the security and © 
therefore a part of it, that the two cannet be separated and 
that the mortgagor having given possession of the kumki to the 
mortgagee has now got a decree for its recovery. In these 
circumstances, the argument that the kumki was not part of the 
mortgaged property, which found favour in the Second Appel- 
late Court and which is correct only to the extent that the mort- 
gage deed did not contain a description of the kumki for the 


reason that being Government land the mortgagor was not en- 


titled to create a valid charge on it so as tp bind the Government, 
cannot.be of any avail to the mortgagor as between him and 
the mortgagee. The kumki is for the purposes of redemption 
and the rights of the parties on redemption to be regarded as 
part of the security. If so, the defendant is entitled to com- 
pensation for improvements on the kumki as well as on the 
warg. " . l 

- Secondly, we are quite unable to imply from an express | 
agreement as to the warg a contract to the contrary in respect 
of the kumki. There is nothing to show that the defendant 
who had been let into possession of the kumki under the -mort- 
gage agreed to give up his right to the value of improvements 
to which under the customary law he was entitled. 


A short consideration will show the unfairness of a con- 
trary opinion. According to Government rules, the pattadar 
of the warg has a preferential right, which in practice is never 
denied, of getting the attached kumki registered in his own name 
and therelfy becoming its owner, and also to be exempted from - 
payment of the value of the trees which would be charged to 
a stranger. The plaintiff, therefore, on redemption gets the 
valuable. right of having the kumki registered as his property 
and the result of depriving the defendant of compensation for 
trees or other smprovements on the land is simply to compel him 
to make a present of that amount to the plaintiff. We see no 
ground for enforcing this unfair arrangement. 


In the result we vary the decree of the ones Court by de- 
claring ‘that the defendant is entitled. to the value of improve- 
ments made by him or his predecessors-in-title after the mort- 


N gage on the kumki property, Survey No. 111-5. The case will 


be remitted to the Court of the Subo „Judge of South 


8 atl. oa 
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Kanara for fixing the additional amount that may be due to the 
defendant after obtaining, if necessary, a finding on the point 


from the Distgict Munsif and for making a decree accordingly. 


The appellants will have proportionate costs of this appeal 
and of the second appeal. In otfier respects this appeal is 
dismissed. G 


Wes : Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—-MR. JUSTICE JACKSON. 


‘Kolandaswami Pillai e _. - Petitioner* 
(Accused in C. C. No. 583 of 1928 on the file of the 
Court of the Town Sub-Magistrate of Trichinopoly) 

gi š ga Ma + + 
Rajaratna Mudaliar Respondent 


(Complainant in do.), 


Criminal Procedure Code (V of 1898), S. 403—Plea of bar under— 


Maintainability—Judgment-debtor—Arrest from custody of amin—Decree- 
holder’s complaint on—Acquitial of acchised in—Amin’s complaint sukse- 
auent in respect of same offence—Maintainability. 


A judgment-deblor escaped from the amin who had arrested him. 
Thereupon the decree-holder complained, but the Court held that his com- 
plaint was incompetent and acquitted the accused. Then the amin lodged 
his complaint. 


Held, the acquittal on the decree-holder’s complaint was an effective 
bar under S. 403 of the Criminal Procedure Code. 


Petition under sections 435 and 439 of the Code af Crimi- 
nal Procedure, 1898, praying the High Court to revise the 
order of thé Court of the Town Sub- io of Trichi- 
nopoly in C. C. No. 585 of 1928. | me | 

K.S. Jayarama Aiyar for. S. R. Dikshit for pe oi 

C. S. Swaminadhan for A. V. Narayanaswami. Aiyar for 
respondent. ° 
i K. Venkataraghavachari for The Public Prosecutor . où 
behalf of the Crown. 

The Court made the following -e 


~ 


ORDER..—The order of the Town Sub-Magistrate ‘has no 
merits. 
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-- A judgment-debtor escaped in the night from the amin 
who had arrested him and the Subordinate Judge ordered the 
amin to prosecute. There is no question here of sanction; the 
amin could have prosecuted without reference to the Subordi- 
nate Judge and the Subordinate Judge simply passed the order 


departmentally to give the amin a chance*of rehabilitating his: 


character. Meanwhile the decrge-holder complained. When his 
casé came up for trial the Court held that his complaint was in- 
competent and acquitted the accused. He was no doubt ac- 
quitted owing to the Sub- Magistrate’s total misunderstanding 
of an Allahabad case which is not in Indian Law Reports. 
That case merely laid down that if a Civil Cotfrt wishes to com- 
plain the Munsif must lodge a complaint or get one lodged and 
eannot merely send a report. The caseeadds nothing to section 
190, Criminal -Procedure aes But none the less he was 
acquitted. - 7 - 


_ Then the amin lodged his complaint, and the accused 
pleaded autrefois acquit under section 403, Criminal Procedure 
Code. The Magistrate refused to entertain the plea because 
in Emperor v. Ambaji Dhakya”™ it has been held that a Court 
confronted with a complaint which requires sanction under law 
and is not sanctioned is a Court not competent to try the case 
as contemplated in section 403 (4), Criminal Procedure Code. 


This ruling differs in terms from In re Gaapatli Bhatta? and : 


it is amazing that the Sub-Magistrate should have gone for 
his law to Bombay. It is not necessary to discuss here which 
is the more correct ruling; because neither has any bearing 
upon the present case, and anyhow the Magistrate was bound 
by the Madras ruling which he wi) be well advised to take as 
a a ‘safe guide. 


~ In the present case, the decree-holder or any » other person 
residing in India, was competent to complain, the Court was 
competent to try, and the acquittal is an effective bar under 
section 403, Criminal Procedure Code. The petition is allowed 
and the order is cancelled. 


T A.S. V. Petition allowed. 


a OT MM 
Le E RA *1. (1928) I.L.R. 52 B. 257, . ; - 
Z an, ILL.R, 36 M. 308:.24 M.L. J. 463.. l 
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= [FULL BENCH] 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
; (Ordinary Original Civil Jurisdiction. ) 
- Present:—Mr. Horace Owen Compton BEASLEY, Chief 
Justice, Mr. Justice RamesAmM§’ Mr. JUSTICE KRISHNAN 
‘ PANDALAI, Mr. Justice EDDY AND MR. JUSTICE CORNISH. 


S, S. Subbiah Iyer : I. _. Petitioner” 
V. ° , 
The Commissioner of Income-tax, Madras .. Respondent. 


Indian Income-tax Act (XI of 1922), S. 66—Point of law not raised 
in an application under S. 66 (2)—Power of High Court to direct the 
Commissioner to “refer such question—Spgcific Relief Act, S. 45— 
Incone-tax Act, S. 4 (2)—Foreign business—Remtttance of money 
from foreign business to the assessee within British Indiar —P resum p- 
tion that remittance is måde out of profits—Presumption, if rebuttable— 
Onus of proof—Question whether presumption rebutted or not, if one of pure 
fact—Monies borrowed by assessee ein British India and remitted to the 
foreign business—Subsequent remittance of the amount from the foreign 
business to British India—eccount books of assessee honestly maintained 
in the usual course of business showing the remittances to be capital and 
not profits—Rebuttal of presumption—Character of remittance from 
foreign business to British India—If can be judged. by the use to whiah 
tz is put after its receipt. ° 


An assessee who has not raised a point of law in his application to 
the Commissioner of Income-tax under S. 66 (2) of the Indian Income- 
tax Act of 1922 within the time allowed by that sub-section cannot ask 
the High Court to direct the Commissioner to refer that question either 
under S. 66 (1) of the Act or under S. 45 of the Specific Relief Act. 

The Commissioner of Income-tax, ‘Madras v.-Thiruvengada Mudalar, 
(1927) 55 M.L.J. 19 (F.B.) followed. 

1f an assessee’s foreign business remits money to him in British India 
in which his profits from his business in British India are assessed to 
income-tax, the presumption is that the remittance is a remittance from out 
of the profits of the foreign business. This presumption is one which can 
be rebutted, the onus of doing so being on the assessee. 

The question whether the presumption has been rebutted or not in a 
particular case is not a pure question of fact but a mixed’ question of 
fact and law. - 

This presumption must be taken to have been rebutted where the 
assessee who has borrowed monies in British India and carried on ‘the 
foreign business with such borrowed capital remits that capital back to 
British India and his account books fairly and honestly maintained in 
the ‘usual course of business show that what he has thus remitted is capi- 
tal and not profits. £ 

The Stottish Provident Institution v. John Allan, (1903) A.C. 219 
explained. | | l 

The character ef a remittance from foreign business into British India, 
ie., whether it is capital or profits, cannot be judged by the use to which 

r e 


` 


it is put after its receipt in British India. 
Case stated by the Commissioner of Income-tax, Madras, 


is as follows:— ; 7 


" "#O.P,. Noë 180, of 1928. < . 20th January, 1930. 
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In accordance with the High Courts order quoted above | 


have the honour to refer the following case for the decision of 
the Hon’ble the Judges of the High Court under section 66 (3). 


2. The petitioner is a resident of Tinnevelfy carrying on 
money-lending business in Tynnevelly and in various other places 
outside British India of which Quilon in the Travancore State is, 


one. 


3. The petitioner was assessed for the year 1926-27 on an 
income of Rs. 68,395 as given below, the year of account being the 
Andu year 1100, i.e., the year ending 16th August, 1925. 


Rs. 

Income from property e 4 k e 200 
Income from other sources (remittances non petitioner ’s 

foreign business) i sa .. 69,473 

6 Total =e si . .. 69,673 

Less loss in petitioner’s Tinnevelly business... -. 1,278 

e —_—_—_ , 
Total iy - .. 68,395 





-The Income-tax Officer calculated the amount of remittances of foreign 
profits as follows :— 
É Rs. 


Drawings from petitioner’s Tinnevelly shop (there were no 
profits in this shop and there were large remittances 


from the foreign branches to this shop) P .. 21,469 
Amount drawn from Quilon for purchases of lands in 
Tenkasi taluk .. 43,810 
Amount drawn from Quilon are by debit to assessee’s 
drawings account for purchase of lands S .. 4,000 
Amount received from Quilon in the shape of articles .. 194 
Total sa ve .. 69,473 


-mM 


The Income-tax Officer found that the profits of the petitioner’s 
foreign businesses for the Andu years 1097 to 1100 amounted to 
Rs. 1,99,185 and held that the sum of Rs. 69,473 should be regard- 
ed as a remittance out of profits and accordingly included it in the 
petitioner’s assessment. » 


4. The petitioner appealed to the Assistant Commissioner 
against the above assessment. An examination of the petitioner’s 
accounts by the Assistant Commissioner showeé that during the 
year of account the petitioner had drawn Rs. 89,847 to his Tinne- 
velly shop from his foreign businesses in excess of fhe amounts 
sent by him to those businesses. As this sum, which was larger 


N than, the sum which the Income-tax Officer regarded as a remit- 


tance. of foreign profits, viz., Rs. 21,469, had also been applied in 


6 
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part towards the discharge of borrowings by the petitioner for 
his Tinnevelly business, the Assistant Commissioner held that the 
whole amount should be regarded as a remittance of profit and he 
accordingly erfhanced the petitioner’s assessment by Rs. 68,378, 
being the difference between Rs. 89,847 and Rs. 21,469. He also 
upheld the Income-tax Officer’s inclu8ion in the petitioner’s assess- 
ment of the sum of Rs. 43,810 being the value of lands in British 
India taken over by the petitioner in satisfaction of a debt advanc- 
ed by the petitianer’s Quilon business. A copy of the Assistant 
Commissioner’s order is filed marked Exhibit A. 


5. Against the Assistant Commissioner’s order of enhance- 
ment the petitioner preferred an appeal to my predecessor under 
section 32. My predecessor after a careful consideration of the 
facts of this case came to the conclusion that that proportion only 
of the remittances which had been applied either towards the peti- 
tioner’s personal expenses or towards the repayment of money bor- 
rowed for the purposes of the Timnevelly business had to be regard- 
ed as an appropriation in British India of the profits from abroad. 
Such proportion came tê Rs. 67,209. He accordingly substituted 
this figure; for the Assistant Commissioner’s figure of Rs. 89,847. 
A copy of his order is filed marked Exhibit B. 


, 6. The petitioner thereupon applied to my predecessor to re- 
‘fer to the High Court the following question :— 


‘“Whether or not Rs. 67,209 can be taxed as a remittance of foreign 
profits under section 4 (2) of the Income-tax Act in the facts and cir- 
cumstances of this case?” 


My predecessor declined to make a reference as he considered 
that the question raised was not one of law. .A copy of his order 
is filed marked Exhibit C. 


7. On the petitioner’s application to the High Court under 
section 66 (3) the High Court has, by its order, dated 24th April, 
1929, directed me to state a case on the three following questions :— 


Question (1).—“Whether a sale and conveyance by a debtor of the 
assessee in respect of money-lending business carried on by the assessee out of 
British India in discharge of the principal and interest of debt due to such 
business of lands situate in British India amounts to a remittance into 
British India of profits of the assessee made in that foreign business.’’ 


Question (2).—‘‘Whether the presumption as to foreign remittances 
being from out of the profits is applicable or available in a cage where the deal- 
ings between the British and the foreign businesses consist of large sums of 
money being lent out by the British Indian business to the foreign business 
and of such loans being more or less regularly repaid by remittances by 
the foreign business”? a. 

Question (3) — ‘Whether the said presumption is applicable or available 
in a case where the moneys remitted are in the current dealings account 


and- debited to such account and not -to the personal or profits account of 


the assessee and where interest earned every year by the British Indian 
business in respect of such dealings is included in the assessment of the 
British, Indian business,” 


F. B. 


a Iyer 


Th e 
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. - 8, One of these questions, wiz., Question (1), was not submitted 
to me by the petitioner for reference to the High Court and the 
Figh Court accordingly in its order in which it directs me to make 
the reference has stated that the question whether tee reference on 
this point lies at all in law (as not having been stated by the party 
for reference before the Commissioner) shall be left open for deci- 
sion by the Bench which hears the reference? 

9. Before I proceed to gives my opinion on the questions as 
directed by the High Court I respectfully ventuye to submit that 
neither under section 66 (3) of the Income-tax Act nor under 
section 45 of the Specific Relief Act is the petitioner entitled to move 
the High Court for an order directing the Commissioner to refer 
a question which the petitioner did not raise before the Commis- 
sioner under section 66 (2). Sub-sections (2) and (3) of section 
66 run as follows :— 


Section 66 (2).—“Within one month........ * an assessee MAV sss Baka 
require the Commissioner to rgfer to, the High Court any question of law 
arising out of such order...........8...... ae 


Section 66 (3).—‘‘If, on any application being made under sub-section 
(2), the Commissioner refuses to state the @ase on the ground that no 
question of law arises, the assessee may within six months from the date 
on which he is served with notice of the refusal apply to the High Court, 
and the High Court, if it is not satisfied of the correctness of the Com- 
missioner’s decision, may require the Commissioner to state the case and refer 
it, and, on receipt of any such requisition, the Commissioner shall state and 
refer the case accordingly.’’ 

The conditions precedent to a motion under section 66 (3) are, 
therefore, that the petitioner should have asked the Commissioner 


to refer a question of law to the High Court and that the Commis- 


sioner should have refused to refer it. Several questions of law 


may arise out of an order, but the question on which the refer- 
ence is demanded must obviously have reference to a 
matter concerning which the assessee and the department 
continue to be at variance. Clearly no useful object is served 
by the Commissioner making a reference on a point about which 
there is no longer any dispute. When there is a dispute between. 
the assessee and the department the assessee at the time when he 
files his application for a reference to the High Court does not 
as a rule leave the Commissioner in doubt as to what he is object- 
ing to. When, therefore, an assessee is silent on any matter con- 
cerning which 4 was open to him to demand a reference the Com- 


‘missioner is in my opinion amply justified in presuming that no 


dispute exists in regard to that particular matter and that conse- 
quently no reference on any question of law asising out of that. 
matter is called for. I submit, therefore, that it is necessary. when 
an assessee demands a reference on a question of law that he should 
indicate in some manner what the matter in dispute is and what’ 


N the question of law dhat it gives rise to. When this is done the: 


Commissioner is able to focus his attention on the specified points, 
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in dispute and it is open to him in a proper case to exercise the power F. B. 
vested in him to decide the question in favour of the assessee; but s ihi, ee 
this he cannot do when the assessee gives no indication whatsoever v. 


as to the poins on which he is still at issue with the Department. ie 
Commissioner 


In thé present case the only point raised by the petitioner before of Income-‘ax 
the Commissioner in his applicatior? under section 66 (2) related Madras. 
the taxability of the sum of Rs. 67 ,209, while the question now 

under discussion relates to an eatirely different sum of Rs. 43,810. 

There was thuseno question either of law or of fact raised before 

the Commissioner in regard to this sum. In my opinion, there- 

fore, he is not entitled to seek any relief from the High Court in 

regard to this particular point under section 66 (3). 


Nor is he entitled to any relief undere section 45 of the Specific 
Relief Act. An application under that section must, according to 
section 46 of the Act, be founded on an affidavit stating, among 
other matters, the petitioner’s demand for justice and the denial 
` thereof. As I have already gbserved, the petitioner never de- 
amanded a reference on the question and the Commissioner never 
refused his request. Further, section 45 of the Specific Relief Act 
can only be invoked when ‘‘the applicant has no other specific 
and adequate legal remedy” [proviso (d) to the section], and it 
-cannot*be said that the remedy provided in section 66 of the 
Income-tax Act is not specific and adequate. The petitioner has, 
therefore, no remedy under the Specific Relief Act. z 


10. Subject to the above objection, I give below my pinion 
on the questions raised. 
Question 1—The facts regarding this point appear to be as 
follows :—In the year of account the assessee took over certain lands 
in the Tenkasi taluk of the Tinnevelly District in British India in 
satisfaction of loans advanced by the petitioner’s Quilon business. 
The Income-tax Officer considered the value of these lands tax- 
able as a remittance of foreign profits as the petitioner had receiv- 
ed moneys worth in British India in the shape of lands and as 
there were enough profits in the petitioner’s foreign concerns. The 
Assistant Commissioner agreed with the Income-tax Officer’s con- 
clusions. As observed in the preceding paragraph I had no oppor- 
tunity to look into this question. I, however, consider that the 
decision of the authorities below was right. TheeQuilon business 
is the petitioner’s own and in return for money advanced from e 
that business the petitioner has acquired lands in British India. The 
sale-deed has been executed in his name and the property is situate ° 
in British India. The debts due to the petitioner's Quilon, business 
formed part of the floating assets of that business. These debts 
were realised on their conversion into immoveable property and . 
the realisation took place in British India.e The petitioner, thuss 
on the date of the sale of the land became possessed 1 in British India 


RA < ; 
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‘of something of value which he did not possess in that country 


before. It is clear from these facts that what took place amounted 
to a receipt of value into British India from Quilon. The foat- 


ing assets in Quilon consisted both of capital andeprofits and it 


was not proved, nor was it even contended, that the remittance in 
question was not a remittancé of profits. 


It appears that this land continues to be shown as an asset of 
the Quilon business but that dofs not in my opinion affect the - 
question whether its value has or has not been reteived in British 
India. The substance of the transaction decides the matter and 
not the manner in which the petitioner may record the transaction 
in his books. But the purchase of this land there has undoubtedly 
been a transfer of propesty from Quilon to British India and such 
a transfer amounts to a remittance which must be presumed to be - 


Profits as the contrary has not been proved. I would, therefore, 
Ka. your Lordships to answer the question accordingly. 


Question 2.—I must observe in the first place that even if the 
flow of money from Tinnevelly to the foreign shops and vice versa 
could be regarded as loans and repayments there’is no reason why 


the repayments should not have come out of the profits of the 


foreign ‘business. In fact, when a man borrows money to use it 


for the purpose of making profits and after making the profits 


repays the loan the most reasonable presumption would be to hold 
that the repayment of the loan was made out of the profits. This 


is’ just what one would expect in the ordinary course of human 


conduct. I would, however, point out that it is incorrect in this 
case to. describe the advances of money from Tinnevelly to the 


foreign shops as. loans or the remittances from those shops to 
.Tinnevelly as. repayments, for the foreign shops belong exclusively 


to the petitioner. What happens is merely that sums are sent by 


the petitioner from Tinnevelly for employment in his own foreign 
‘Shops where they get. mixed with the profits and other funds of 


those shops. and that when remittances are made from those shops 
to Tinnevelly they come from out of those mixed funds. No parti- 
cular remittance is sent specifically against, or is identifiable as the 
return of, any particular advance. In the year of account under 


consideration the remittances thus made out of the mixed funds 


have been utilised in Tinnevelly partly in repaying the loans taken 
at Tinnevelly for the conduct of the Tinnevelly business and partly 
for the personal expenses of the petitioner. It is such proportion 


-of the 'Temittances as can be said to have been eutilised for these 


purposes that has been taxed. I respectfully submit, therefore, 
that the question as framed does not arise on the facts of this case. 


The only question that can arise is whether there is anything in the 


N facts of this case to sender the presumption regarding foreign re- 


‘mittancés being out.ef profits inapplicable to it. T do not consider 
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that there are any circumstances in this case which render that 
presumption inapplicable. 

Whether a sum remitted is out of profits or not is entirely 
a question of gact the onus of proving which lies on the petitioner. 
The petitioner has not discharged that onus and the ‘presumption 
that the remittances were from profits therefore operates. And 
indeed the inference”is strengthened by the circumstances that the 
remittances have been applied, to the extent to which they have 
been taxed, to the repayment of loans borrowed for the use of 
the Tinnevelly business and towards the personal expenses of the 
petitioner. ; a aos 

Question 3.—The petitioner’s reasons for his contention that 
the remittances ase not remittances of profits are two, viz.: 

(1) that the remittances are debited ‘to the Tinnevelly current 
account in the Quilon books and not to the profit account, and 

(2) that Tinnevelly charges interest to the foreign businesses 
on current advances. 2 e 

The petitioner charges interest on the amounts advanced to 
his foreign businesses -apparently for the purpose of ascertaining 
whether these businesses are able to work at a profit or not after 
bearing these interest charges. : < < 


"The fact that the petitionef debits the remittances to a parti- 
cular account is not in my opinion a sufficient reason for holding 
that the remittances were not remittances of profits. One has to 
look.to the substance of the transactions and the way in which the 
petitioner makes entries in his accounts cannot conclude the ques- 
tion of the nature of these transactions. The fact that the peti- 
tioner’s Tinnevelly shop, for its own accounting purposes, charges 
interest on its advances to the foreign shop is also in my opinion 
not relevant to the consideration of the question whether the remit- 
tances are remittances of profit or not. My opinion on this question 
iş that the presumption that remittances are out of profits is appli- 
cable to this case notwithstanding the fact that the petitioner debits 
these remittances to particular accounts and charges interest on 
transactions between the British Indian and the foreign businesses. 
` V. V. Srinivasa Atyangar and P. R. Srinivasan for peti- 
tioner. >. 

M. Patatjali Sastri for respondent. . 

The Court delivered the following 

Jupements. The Chief Justice——In accordance with the 
order of the High Court, dated the 24th April, 1929, three ques- 
tions have been referred to the High Court unde? section 66 (3) 
of the Indian Income-tax Act by the Commissioner of Income- 
tax, Madras. Those questions are: (1) whether a sale and con- 
veyance by a debtor of the assessee in respect of a money-lending 

e 
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business carried on by the assessee out of British India in dis- 


charge of the principal and interest of debt due to such business 


of lands situate in British India amounts to a remittance into 
British India of profits of the assessee made in that 
foreign business, (2) whether the presumption as to foreign re- 
inittances being from out ofthe profits is applicable or available 
in a case where the dealings between the British and the foreign 
businesses consist of large sum of money being more or less 
regularly repaid by remittances by the foreign btisiness, and (3) 
whether the said presumption is applicable or available in a case 
where the moneys remitted are in the current dealings account 
and debited to such account and not to the personal or profits 
account of the assessee and where interest earned every year by 
the British Indian business in respect of such dealings is included 
in the assessment of the British Indian business. 


Question (1) was nôt submitted to the Commissioner of 
Income-tax for reference to the High Court when the assessee 
under section 66 (2) of the Indian Incofme-tax Act required the 
Commissioner to refer the other two questions to the High 
Court; and the High Court in directing the Commissioner of 
Income-tax to refer all the three questions réserved to the Com- 
missioner the right to contend that the reference on the first 
point did not lie at all by reason of the fact of its not having 
been ‘submitted to him under section 66 (2) of the Act. That 
question was fully argued on the reference. The Commissioner 
by his order on the petitioner’s application, dated the 23rd Feb- 
ruary, 1928, stated that his request could not be granted, that 
section 66 (1) had no application and that the petitioner could 
have preferred an application under section 66 (2) but did 
not do so. Admittedly, the petitioner did not prefer an applica- 
tion undew section 66 (2) but Mr. V. V. Srinivasa Atyangar 
contends that the High Court can nevertheless require the Com- 
missioner to refer the question under section 66 (1) if the ques- 
tion raises an important point of law for decision. He further 
contends that, even if section 66 (1) has no application, then 
under section 45 of the Specific Relief Act the High Court can 
decide the question. On the former question he relies upon a 
decision of the Privy Cotincil in Alcock, Ashdown and Company 
Ltd. v. Chief Revenue Authority of Bombay's In that case it 
was held that jt is the duty of the Chief Revenue Authority 
under section 51 of the Indian Income-tax Act, 1918, to state a 


N case and refer it to the High Court when in the course of an 


S, an a aaa aan aa anan aaaaaaa aa aana 
1. (1923) L.R, 50 I,A, 227: I.L.R. 47 B. 742: ao Dey. 592 (P.C); 
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assessment a serious question of law arises. On page 752 Lord 

Phillimore stated: 


‘Tn their Lordships’ view, always supposing that there is a serious point 
of law to be confdered, there does lie a duty upon the Chief Revenue Autho- 
rity to state a case for the opinion of the Court, and if he does not appre- 
ciate that there is such a serious point, ie is in the power of the Court to 
control him and to ordtr him to state a case.” 


It was arguéd that sectioneS1 of the Indian Income-tax Act 
of 1918 is similar to section 66 of the present Act, namely, the 
Indian Income-tax Act of 1922. Section 51 of the Indian 
Income-tax Act of 1918 is as follows:— 


“If, in the course of any assessment under this Act or any proceeding 
in connection therewith other than a proceéding under Chapter VII a 
question has arisen with reference to the interpretation of any of the 
provisions of this Act or of any rule thereunder, the Chief Revenue Autho- 
rity may either on its own motion or on reference from any Revenue 
Officer subordinate to it, draw up a statement of the case, and refer if, 


with its own opinion thereon, to the High Court, and shali so refer any., 


such question“on the application of the assessee, unless it is satisfied that 
the application is frivolous or that a reference is unnecessary. ”’ 


We do not agree that that section is similar to section 66 
of the present Act. Under section 51 (1) of the Act of 1918 
the assessee could apply to the Chief Revenue Authority to 
refer any such question and he was not limited in that section 
as to the time in which he had to make his application. Section 
66 (2) of the present Act requires the assessee to make his 
application within one month of the passing of the order under 
S. 31 or S. 32 and furthermore requires that application to 
be accompanied by a fee of Rs. 100 or any such lesser sum as 
may be prescribed. Mr. Srinivasa Aiyangar’s contention is that 
the assessee has two remedies open to him, one under section 
66 (1) and another under section 66 (2). We are unable to 
accept that contention. It is most unlikely that the “Legislature 
intended to give an assessee two remedies, one within a specified 
limit of time and another without any such limitation. It can- 
not seriously be argued that after an order has been made an 
assessee who has neglected to make an application to the Com- 
missioner to refer a question of law arisirfg: out of that 
otder within one month of the making of that order 
can nevertheless, many months afterwards, ask the Court to 
require the Commissioner of Income-tax to refer the same ques- 
tion to the High Court merely because it is one of importance. 
Moreover; it is clear that séction 66 (1) is not intended to bene- 


fit an assessee, but is merely to enable the, Commissioner when 


he feels any difficulty with regard to a question of law to ‘refer 
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the matter himself to the High Court. The assessee, therefore, 

not having made his application to the Commissioner to refer 

Question (1) to the High Court within one month of the pass- 

ing of his order, cannot ask the High Court *to direct .the 

Commissioner to refer such a question. 


It was also contended on behalf of the asséssee that any 
point of law arising out of the efacts of the case can be taken 
cognizance of by the High Court and an opirtion given upon 
it because section 66 ‘says that the Commissioner is to draw up 
a statement of the case and it is contended that this means the 
whole case, t.e., the whole assessment. In support of this con- 
tention Shiva Prasad Gupta v. Commissioner of Income-tax, 
U. P? was referred to. There it was decided that 
though ordinarily the Income-tax Cotnmissioner would be 
the officer who wouldeframe the points of law that 


warise in the case stated by him and though he would 


be expected to give his own opinion on those points of 
law for the benefit of the High Court, section 66 requires 
the High Court to decide the questions of law that arise in the 
case, t.e., the High Court is entitled to “resettle the issues” as 
it were and to decide those issues. -On page 821 Mukerji, J., 


states : 


= *“The meaning and object, however, of the entire section 66 seems to 
me to be free from obscurity. My impression is that the High Court has 
to accept the facts as found by the Commissioner of Income-tax and, if 
necessary, may call for more facts by asking him to make a fresh state- 


_ ment of them under sub-section (4), section 66. But it is for the High Court 


to find out from the contention of the assessee on the one hand and the 
contention of the Income-tax authorities on the other, what is the real 
point of law that arises between the parties and what it has to decide. 
This reading of section 66 seems to be clear to me from among other 
matters the f&ct that the High Court is nowhere called upon to decide such 
questions as may he framed by the Commissioner of Income-tax.’’ 


In my view, this decision does not mean that the assessee 
is entitled to argue any question of law which may arise out of 
the assessment and which he has not asked the Commissioner of 
Income-tax to refer to the High Court, but merely means that 
the High Court can, if it chooses, alter the questions referred by 
the Commissioner of Income-tax or reject them altogether 
and decide thè real questions of law at issue between the 
Commissioner arfd the assessee at the time when the application 
was made to him to refer the question or questions. This ques- 
- 2 A.I.R. 1929 A. 819, 
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tion has also been considered by a Full Bench of this Court in 
The Commissioner of Income-tax, Madras v. Thiruvengada 
Mudaliar®, and it was there held that if a point of law 
is not raised Before the Commissioner of Income-tax within the 
time specified by section 66 (2) of the Indian Income-tax Act 
it cannot be raisedeat all and the Commissioner cannot be re- 
quired to state a case to the High Court raising that question. 
It was because the correctness of this decision was questioned 
that this present reference was directed to be heard by a Bench 
of five Judges. In my opinion that decision was correct. In 
A. K. A. C. T. V. Chettyar Firm. v. The Commissioner of 
Income-taa* andeln the matter of Ishar Dar Dharam Chand’, 2 
decision of the Lahore High Court, a similar view was taken. 


Obviously section» 45. of the Specific Relief Act is of no 
avail to the assessee because by subsection (d) of that section 
it is subject to the proviso that the applicant has no other specific 
and adequate legal remedy. In this case a remedy is provided 
by section 66 (2) of the Indian Income-tax Act, 1922, and the 
assessee, therefore, cannot be permitted to argue the point of 
law raised in Question (1) and it is unnecessary to state any of 
the facts out of which that point of law emerges. 


With regard to Questions (2) and (3), the answer to 
Question (2) answers Question (3). I, however, think that Ques- 
tion (2) does not really raise the question we have to decide. 
As it stands, the answer clearly must be in the negative. The 
real question is whether the ordinary presumption that money 
remitted from a foreign business and received in this country ts 
out of profits is one which can be rebutted and what facts rebut 
it. Mr. Patanjali Sastri in the course of his argument was 
driven to take up the attitude that it could not he rebutted 
although he was bound to admit in the earlier stages of his 
‘argument that such a presumption could be. He further con- 
tended that if it could be rebutted it was purely a question of 
fact whether it had been rebutted." I think this is a mixed 
question of fact and law and that obviously such a presumption 
can be rebutted, the onus of doing so being upon the assessee. 


| The facts are that the petitioner is a resident of Tinne- 
velly carrying on money-lending business in Tinne¢elly and vari- 
ous other places outside British India of which Quiloh in the 
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Travancore State is one.. The petitioner was assessed for the 
year 1926-27 on an income of Rs. 68,395, the year of account 
being the year ending the 16th August, 1925. The details of 
the assessment were as follows:— ii 


— . Rs. 





Income from property e " a 2. vee 200 
Income from other sources (remsttances from petitioner’s 

foreign business) ie a sin .. 69,473 

Total .. .. 69,673 

Less Loss in petitioner’s Tinnevelly business io eee DB 

° Total .° .. 68,395 


ee 


The amount of remittances of foreign préfits was calculated by the 


Rs. 
Drawings from petitioner’s Tinnevelly shog (there were no 
profits in this shop and there were large remittances from 
the foreign branches to this shop) ee .. 21,469 
Amount drawn from Quilon for. purchases of lands in 
Tenkasi Taluk = as oe .. 43,810 
Amount drawn from Quilon branch by debit to assessee’s 
drawings account for purchase of lands T .. 4,000 
Amount received from Quilon in the shape of articles Wi 194 
Total .. .. 69,473 


—_———— adhan 


The Income-tax Officer found that the profits of the peti- 
tioner’s foreign business for the year amounted to Rs. 1,99,185 
and held that the sum of Rs. 69,473 should be regarded as a 
remittance, out of profits and accordingly included it in the 
petitioner’s assessment. From this assessment the petitioner 
appealed to the Assistant Commissioner and it was found that 
during the year of account the petitioner had drawn Rs. 89,847 
from his foreign businesses in excess of the amount sent by 
him to those businesses. The petitioner’s course of business 
was to supply his foreign businesses with money from Tinnevelly. 
This money he himself borrowed from other persons. The 
money sent by the petitioner to his foreign buginesses was sent 
by means of hundies and money remitted from those foreign 
businesses to “Tinnevelly was also sent by means ef hundies. 
There was a continuous flow of money during the year in both 
directions. The Tinnevelly business made no profits in the year of 
account. The Assistant Commissioner held that as the money 


= 


Lviu THE MADRAS LAW JOURNAL REPORTS. 593 
i = 6 


received from the foreign businesses was in excess of that sent 
by the petitioner to those foreign businesses, the excess should 
be regarded as a remittance of foreign profits. He enhanced 
the assessmeMt by Rs. 68,378 by taking the excess figure of 
Rs. 89,847 and deducting from it, a sum of Rs, 21,469 which 
had AN applied in part by the petitioner towards the discharge 
of borrowings by him in his Tinnevelly business. The petitioner 
then preferred an appeal to fhe Commissioner of Income-tax 
against the Assistant Commissioner’s order of enhancement and 
succeeded in reducing the assessment. The petitioner applied 


to him to refer the following question, namely: 

““Whether or got Rs. 67,209 can be taxed as a remittance of foreign 
profits under section 4 (2) of the Income-tax*Act in the facts and circum- 
stances of this case.” 


The Commissioner of Income-tax declined to refer that 
question being of. the opinion that it was not one of law. He 
was, Romer directed to refet the question to the High Court 
and it has come up in the shape of Questions (2) and (3). 

If an assessee’s foreign business remits money to him in a 
country in which his profits from his business in that country 
are assessed to income-tax, the presumption is that the remit- 
tance is a remittance from out of the profits of the foreign busi- 
ness. (The Scottish Provident Institution v. John Alla” follow- 
ed in In re A. V. P. M. R. M. Murugappa Chettiar.) In the 
latter case it was decided that money remitted to the headquar- 
ters of a firm in British India from a branch situated in a 
foreign country is presumed to be profits and not capital and is 
assessable to income-tax as profits unless the assessee proves the 
contrary. The Commissioner of Income-tax argues that the as- 
sessee has mixed up his accounts of capital and pro- 
fits and that although he keeps a capital account in Quilon 
‘a current account and a profit account in his books “there is no 
separate fund kept in respect of these. items. It is admitted by 
him that these remittances from the current account in Quilon 
are shown in that account to be remittances from capital and 
are similarly shown in the Tinnevelly books to be received in 


the shape of capital. It is argued that neverthtless the remit- ` 
tances were not from the capital at all but were from profits: 


because it is shown that there were profits earned by the foreign 
business to an amount more than enough to rdpay the loans 
received fyom Tinnevelly and that no busine$sman would be 
likely to remit capital when he has ‘profits out of which he can 


repay the loans, and in this contention he is supported by the” 
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observations made in Allan’s case? In the report of that case 

in 4 Tax Cases on p. 419 Lord McLaren stated: 

‘‘But, where a capitalist company, as in the present case, has invested 
large sums for a period of 15 years in a Colony, and has arfagent employed 
not only to receive interest but also to receive the capital of the investment 
when paid up, and to re-invest ity even if unappropriated remittances are 
made to this country, I think every one would agtee that they must be 
dealt with according to the ordinary course of business and these remit- 
tances must be presumed to be paid in “the first place out of interest so far 
as they are income, and in the second place outeof principal or 
capital, I think that rule results from the fact that no prudent man of 
business will encroach upon his capital for investment when he has income 
uninvested laying at his disposal.’’ 

The Commissioner’s contention goes to theelength of saying 
. . e . » 
that a businessman is not to be allowed to conduct his own busi- 
ness as he chooses. In the present case the Commissioner of 
Income-tax agrees that the assessee has acted perfectly honestly, 
that is to say, he intended to remit capital and not profits from 
Quilon to Tinnevelly and kept genuine accounts and made true 
entries in those accounts but contends tlat nevertheless as pro- 
fits were earned in the assessee’s foreign business those remit- 
tances must be held to be from those profits and not to be capi- 
tal. It seems to me clear that, as the Commissioner of Income- 
tax admits that the assessee acted honestly in making the entries 
in the account books and had a bona fide intention of remitting 
capital and not profits, his argument that the sums remitted are 
liable to be taxed must at once fail, and I am far from saying 
that the assessee did what a prudent man of business would not 
do. . He had borrowed money in Tinnevelly for the purpose of 
lending it out to his foreign business and to make a profit on it 
and what he had borrowed had to be repaid. I see nothing un- 
businesslike in his choosing to repay those loans out of capital 
rather tha wait until he winds up his foreign business.as the 
Commissioner of Income-tax suggests he should do. 


Another argument addressed to us was that the remittances 
from the foreign business must be remittances of profits and 
not capital by reason of the fact that part of the sums remitted 
was used by tht assessee for repaying the loans taken in Tinne- 
velly for the conduct of the Tinnevelly business and part for the 
personal expenses of the petitioner. : With regard to the former 
reason, I thik that the fact that the funds were utilised for 
repayment: of tite loans taken at Tinnevelly supportg the asses- 
see's" case rather than weakens it and with regard to the latter 


reason the use to whjch an assessee chooses to put his money on 
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receipt of it cannot alter the character in which it was received. 

If this money was received in British India as capital, the fact 

.that the assessee chose to use some of it for his own personal 

expenses did hot change its nature. 


For these reasoris, the answer to Questions (2) and (3) is 
‘that, in the circunsstances of this case, the presumption as to 
foreign remittances being out of profits has been rebutted by the 
assessee. 


Rs. 300 costs of this reference are directed to be paid by the 
Commissioner of Income-tax to the assessee. Rs. 100 deposited 
is to be returned to the assessee. 


Ramesam, J —I concur with the order just pronounced by 
my Lord. On Questions (2) and (3) I only wish to add that 
Allan’s case® itself shows that the presumption laid down therein 
is a rebuttable presumption. To say that, even, where the party in- 
dicates some evidence, his wish to withdraw the capital, leaving 
the profits in the foresgn country, he must be deemed to have 
withdrawn the profits and left the capital is to make the pre- 
sumption irrebuttable. On the contention for the Income-tax 
Commissioner (at one stage*of the argument) the capital can 
only be brought up last, t.e., only when the trader wishes to 
wind up his business in the foreign country. This is to dictate 
to him in what order he should withdraw his funds and it is 
difficult to see why it should be so. 


It must be remembered that this method of treating his 
funds is available to the party only once in respect of a particu- 
lar item of capital. Only when another item of advance is 
made can he claim again to withdraw capital. If once it is con- 
ceded that the trader may call back his capital, it is for him to 
choose in what particular year he does so and to Jjndicate his 
choice by accounts (which there is no reason to suspect) or 
otherwise. Once the choice is made, the presumption is rebutted. 

O. P. No. 263 of 1928.—I concur with my Lord’s order 
and have nothing to add. 

Krishnan Pandalai, J —I agree with my Lord for the reasons 
stated by him that it is not open to the assessee to raise before 
us the first question which relates to Rs. 43,810. 

The second and third questions relate to Rs. 67,209 the 
amount which the Income-tax Commissioner ‘attributed to 
foreign profits received in British India in the year of account 


and they both present different aspects of the same matter 4 
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whether the Commissioner was justified, on the account books 
and other materials furnished by the assessee and the nature of 
his business, in thinking that there was any presumption that the 
sum in question was profits and if there was any presumption 
in the matter, whether he ought not to have held that it was 
rebutted. Whether the sum was in fact profits or capital is 
ultimately one of fact. But if in determining that fact, the Com- 
missioner has acted on a presumption which either did not arise 
or which in the admitted facts must be held to have been rebutted, 
then the conclusion is vitiated by an error of law and this Court 
will correct it. The ground of the Commissioner’s decision is 
stated as follows in para. 5 of his order, dated 3rd September, 
1927 :— ° 

“It is arguable that the appellants discharged debts due to creditors in 
British India, that he had no funds in British Iħdia to draw upon and he 
must, therefore, have drawn ypon his foreign business. As there were 
profits in the foreign business more tħan sufficient to cover the discharge 
of these liabilities it must be presumed that these profits were drawn upon 
AR: If the appellant incurred liabilwies in the course of his 
British Indian business and met them by drawing on his funds abroad 
there is certainly a presumption that any profits that may have been 
available abroad were drawn on for this purpose.” 

The Commissioner accordingly made a calculation based on 
a comparison of the volumes of the Tinnevelly business with that 
of the foreign business and computed Rs. 67,209 to be amount 
repaid on account of the purely British Indian liabilities and so 
held that sum to represent the foreign profits received at 
Tinnevelly. 

The question before the Commissioner was whether the 
balance according to the current account, as it is called, of re- 
mittances passing during the year between-the Tinnevelly head 
office and the foreign branches of the assessee’s business repre- 
sent or must be presumed to be profits. When regard is had to 
the nature of the assessee’s business which may be broadly des- 
cribed as carrying on money-lending business in Travancore and 
Cochin with money borrowed at Tinnevelly; it is seen that the 
account is in no way intended to show the profits of the business 
at all but on thé contrary it represents on one side the working 
capital sent by Tinnevelly to the foreign shop and on the other 
the amounts returned from the latter to Tinnevelly for repayment 
to the depositots from whom the assessee had borrowed. There 
is a separate profit and loss account in the books of the foreign 
shops. There is no question that the books are not honestly and 


N properly kept or that.they were intended to conceal the facts. It 


was also admitted that if the opening balance in the account 
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were taken into consideration there was no excess remittance 

to Tinnevelly at all; the excess of Rs. 89,847 being the result if 

only the remittances during the year of account were taken. As 

to this the C@&mmissioner in para. 4 says: 

“I think the appellant is right on this point also. The argument under- 
lying what has been kpown as the ‘theory of excess remittances’ is that 
in so far as money brought into British India is found to be in excess 
of the sum required to replace mongy previously sent abroad, it should be 
presumed that the money sent in is a remittance of profit, if profit was 
available for remittance. In this case, there seems to be no doubt that the 
balance shown as due by the foreign shops at the beginning of the year 
represent money supplied at some time or other from Tinnevelly. The 
‘net remittance’ of Rs. 89,847 in the year of account was not sufficient to 
replace the sums supplied but not replaced in the previous years. A mere 
comparison of the amounts of remittances eath way is not, therefore, by 
itself a sufficient ground for holding that money was sent in otherwise than 
by replacement of money previously sent out.’’ 

Having thus, I think rightly, held that a mere comparison 
of remittances by each way is not sufficient to say that money 
was sent in otherwise than in replacement of money previously 
sent out, the Commissioner went on to hold, I think wrongly, 
that so much of the remittances to Tinnevelly as were utilised 
to pay off Tinnevelly debts must be presumed to be foreign 
profits received in British India. 


It is difficult’ to see how the character of a remittance into 
British India, whether it is capital or profits, is to be judged 
by the use to which it is put after its receipt in British India. 
If a man receives his foreign profits in British India, they will 
be equally liable to tax whether he pays debts or gambles with 
them. But if what he received was not profits but his foreign 
capital he cannot be taxed here, because he pays off therewith the 
debts he had incurred to carry on his business, local or foreign. 
The nature of the remittance must depend on what it was in 
origin. If the moneys remitted were not or cannot be presumed 
to be profits when remitted, the fact that debts were paid off 
with them cannot make them such. 


Before us the main contention was not that the repayment 
„of Tinnevelly debts shows that the money with which it was 
done was from foreign profits brought into British India, because 
it was recognised that it only showed that the assessee was pay- 
ing off borroweel capital sent to foreign businesy and returned 
therefrom. But the main contention was that according to the 
rule in The Scottish Provident Institution v. Allan? followed in 
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profits available in a foreign country and remittances are made 
from that country into British India the inference must be 
drawn that such remittances are from profits and this, in spite 
of whatever the assessee may do and of the fact that according 
to the books of the assessee, accepted as properly and honestly 
kept such remittances are shown to be and are honestly regarded 
by the assessee himself to be return of capital previously sent 
from British India to the foreign*®country for the business there. 


The decisions cited.do not support the contention to the 
length to which it goes. In The Scottish Provident Institution 
v. Allan® about £1,500,000 had been sent to Australia for invest- 
ment and after making the remittance in questi8n there was still 
more than £1,800,000 in investment there. Apparently in order 
to escape the British tax, the Australian bsanch office of the com- 
pany had according to instguctions accompanied each of the dis- 
puted remittances with a letter tô say that it was towards parti- 
cular advances most of them made several years previously. On 
these facts the Lord President of the Court of Exchequer 
(Scotland) concluded his judgment in the Lower Court with the 
observation that under the circumstances indefinite remittances to 
this country must be presumed to consist of interest not of capi- 
tal so long as the amount of capital remitted to Australia for 
investment still remains invested there. (4 Tax Cases 419.) 
Lord MacLaren similarly said that the sound principle is that the 
source of the fund remitted in the absence of evidence to the 
contrary must be determined according to the ordinary course 
of business in dealing with uninvested funds (p. 420). In the 
House of Lords the Lord Chancellor referred to the instructions — 
and: letters above referred to as mere nicknaming the sum 
received and said that the right of the Crown could not be defeat- 
ed thereby. “In The Scottish Provident Institution v. Allan? Lord 
Davey referred to the fact that the company had in all remitted 
14 millions to Australia and had at the end of the year in question 
24 millions there and that in every sense that is profit. As to 
the attempt to make out that what was remitted back were sums 
which had beet! sent out several years previously, his Lordship 
said it was mere book-keeping and not actual facts. The mere 
calling it capital for the purpose of the Inland Revenue Depart- 
ment will not” make into capital that which is essentially and in 
truth profit (p..137). Lord Shand and Lord Rohertson also 
referred to the fact that the sum still in Australia was more 
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than the sum sent there (pp. 136 and 138). The decision in 
In re A. V. P. M. R. M. Murugappa Chettiar’ does not carry 
the matter further than to show that where the Commissioner 
has not misdirected himself as to the nature and scope of the 
presumption, the Court will not interfere with his inference 
on the question ofefact whether the remittance was profits or 
capital. 

In this case the Corimissioner in my opinion misdirected 
himself in raising the presumption where the admitted facts 
did not leave any scope for it or, to put it in another way, 
where he ought to have held that the admitted facts rebutted 
it. In the first *place, the presumption is certainly rebuttable 
and can only be used in the absence of proof to the contrary. 
Whether the proof is, sufficient is certainly a matter for the 
Commissioner only. But in the present case there is no dis- 
pute as to the facts, i.e., the course of business and assessee’s 
books which are admitted to be honestly kept in the usual course 
of that business and the only question is what is the proper 
legal inference from those admitted facts and this is a question 
of law. (Nafar Chandra Pal,v. Shukur Shetkh.’) 


The Commissioner recognised that.there was no ground in 
the amounts of remittances to and from Tinnevelly for hold- 
ing that more money was sent to Tinnevelly than was necessary 
to replace capital previously sent out. He recognised that the 
foreign business was financed by borrowings at Tinnevelly, and 
that these loans were repaid by remittances from foreign busi- 
nesses. There was nothing to show as there was in The Scottish 
Provident Institution case? that the investments still left in the 
foreign country were more or less than the unreturned capital 
plus the foreign profits earned more than three years prior to 
the year of account which are not liable to tax. The important 
fact on which the presumption was based in that case was 
therefore lacking in this and I am not sure that in using the 
presumption in that case care should not be taken to see that the 
circumstances are similar. 


In any case, I cannot accede to the contention that even 
when it 1s shown that the assessee who has borrowed in British 
India and carrigd on a business with such borrowed capital in 
foreign parts wants to return his borrowed capitaf\and for that 
purpose rerfiits that capital to British India and “has deliberately 
and honestly maintained his books in the usual course to show 
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what he has done, there is still a presumption that the source 
from whence he repays his debt is his foreign profits and not 
the borrowed capital. So long as it is open to a man to keep 
his foreign profits abroad, it is not for the Commi$sioner or any 
one else to compel him to do what he is not bound to do by 
law. After all a man can remit any particular amount of capi- 
tal from foreign parts into British India only once and further 
remittances unless there were fresh capital sent out which could 
be returned must be from profits. The order m which a man 
must dispose of his capital and profits is for himself to deter- 
mine and where, as in this case, he has determined that order 
and there is nothing to suspect his bona fidessor to show that 
his books are intended to conceal his real purpose, we cannot 
by resort to a presumption hold that he has done what he had 
not done and what he cannot be compelled to do. 

I agree that the answer to*the second and third questions 
must be as proposed by my Lord. 

O. P. No, 263 of 1928.—I agree. 

Eddy, J—I agree with the judgment of my Lord and 
desire to add only a word or twe with regard to the construc- 
tion of section 66 of the Indian Income-tax Act. ‘The conten- 
tion that under this section an assessee has alternative remedies 
is in my opinion untenable. It is quite plain from sub-section 
(2) of that section that an assessee who desires a question of 
law to be referred to the High Court must make his request 
to the Commissioner so to refer it within one month of an order 
affecting him. Expressio urus est exclusio alterus. None 
the less it was contended before us that when he had allowed 
that time to go by, he might avail himself of the provisions of 
the first syb-section of that section. The first sub-section of 
{hat section, in my opinion, confers no rights on the assessee at 
all. It is a provision, as I think, to enable the Commissioner to 
seek the assistance of the High Court when a question of law. 
arises. Moreover, the provision, as I think, contains its own 
time limit. Observe the words: 

‘(If in the course of any assessment under this Act or any proceeding 
in connection therewith.’’ 

If one reads these words in conjunction evith the rest of 
the sub-section, it is clear, I think, that this provision is to enable 
the Commissioner to refer a question of law to this Gourt before 


\ or any Income-tax authority subordinate to him as the case 


mayshe comes in thë first instance to a final determination with 
regard to any assessment. ae 
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Cornish, J——A fter the judgments which have been deli- 
vered it is hardly necessary to add anything more. But I wall 
say a few words on the point raised in the argument, whether 
the Court coud entertain a question of law not referred to the 
Court by the Commissioner of -Income-tax and which he had 
not refused to refer at the request Of the assessee. The scheme 
of section 66 appears to be this:—Sub-section (1) enables the 
Commissioner to obtain suo notu a determination by the High 
Court of a question of law. Sub-section (2) enables an asses- 
see who has exhausted his right of appeal under section 32 to get 
a determination of a question of law by requiring the Commis- 
sioner to state aecase and refer.the question of law to the High 
Court, and sub-section (3) empowers the High Court to require 
the Commissioner to state a case if the High Court is satisfied, 
on the assessee’s application, that the Commissioner should have 
referred the question of law which” the assessee required him 
to refer. But clearly the time-limit: imposed by sub-section (2) 
is intended to qualify “the assessee’s right to require the Comi: 
missioner to refer a question of law; and it seems to me equally 
clear from the language of sub-section (3) that the question of 
law .which the Commissioner has refused to refer is the: ‘only 
question of law which the High Court can require him to refer 
on the assessee’s application. The Commissioner cannot be called 
upon under sub-section (3) to state a case in respect of a ques- 
tion of law which the assessee has not required him to refer to 
the High Court under sub-section (2). If, therefore, the .as+ 
sessee fails to require the Commissioner to tefer a particular 
question of law within the prescribed period of time he-cannot 
after the expiry of that period apply to the High Court to call 
upon ‘the’ Commissioner to refer’ it; Any other’ construction 
would, in my judgment, render the one month limit imposed’ by 
sub-section (2) meaningless. I agree with the proposed answers 
to the questions. | £ 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ (Ordinary Original Civil Jurisdiction, ) 

Present:—Mr. Horace Owen COMPTON BEASLEY, 

Chief Justice, Mr. Justice RAMESAM, MR. JUSTICE KRISHNAN 


PANDALAL, Mr. Justice EDDY AND Mr. Justice CORNISH. 


Subbiah Lyer : Panonan 
; v. 


The Commissioner of Income-tax, Madras ~. Respondent. 


Indian “Income-tax Act (IX of 1922), S. 4 (2)—Remittance from 
assessee’s. foreign business to. British India—Presumpeion that remittance 
made from profits and not” from capital—Onus of proof—Debtor to the 
foreign business—Debtor’s inability to pay the debt—Debtor’s land in 
British, India taken by the assessee in satisfackion of this debt—Land so 
laken, tf taxable as foreign profits. ; 


If there are profits in an assessee’s foreign business sufficient to 
cover remittances to British India during the year of assessment, the 
presumption is that the remittances were fsom profits and not from 
capital, and the onus of showing that they were from capital and not from 
profits lies upon the assessee, as also the onus of showing that they were 
profits earned more than three years before the date of the remittances. 


s 
Where it is shown that the foreign business has a debtor and that 
debtor is unable to pay the foreign business’s debt and the assessec takes 
the debtor’s land in British India in satisfaction of his claim against his 
debt, the land so taken in British India is not taxable as foreign profits 
under 5, + (2) of the Indian Income-tax Act. 


V. V. Srinwasa Aiyangar and P. R. Srinivasan for peti- 
tioner. 
M. Patanjali Sastri for respondent. 
The: Court delivered the following 


JUDGMENT.—Two questions have been referred to the 
High Court, viz.: | 


(1) ‘Whether in the computation of foreign profits assessable under 
section 4 (2) of the Income-tax Act, there is any presumption in law 
available to the Income-tax authorities entitling them, in the absence of 
any specific facts or evidence, to appropriate the remittance of a sum of 
money as one made successively from out of the assessee’s profits in the 
first, second or third year of the period of three years specified in the 
section and wheth@r such allocation of the remittances to the earliest year 
of the said period based entirely on such a presumption of law is legal 
or whether the remittance in any year should first be set against the pro- 
fits of that year, the balance against the unassessed profit ef the immediately 
preceding year Zid so on’’ and. _. . 

(2) “Whether®a purchase of lands in British India by gthe assessee 
carrying on the money-lending business outside British India in satisfac- 


Q tion or part satisfaction of a loan advanced out of British India by the 
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foreign business amounts to a receipt or bringing in of foreign profits 
into British India assessable under S, 4 (2) of the Income-tax Act.” | 

Mr. Srinivasa Aiyangar stated that he was not in a position 
to argue the fist question because the remittances from Quilon 
to the assessee are not shown in the assessee’s books to be remit- 
tances of capital.- There were profits of a greater amount than 
the remittances from Tinnevelly to Quilon earned in the Quilon 
business. The facts of this case are different to those in O.P. 
No. 180 of 1928* but the assessee is the same and in view of 
our observations during the course of the argument Mr. Srini- 
vasa Aiyangar has accepted the position that the burden of 
showing that the remittances were not from profits but from 
capital is upon him and that he is unable in this case to contend 
that he has discharged that burden. Here again we think that 
the question referred has not been properly framed and we 
content ourselves with saying «that ff there are profits in an 
assessee’s foreign business sufficient to cover remittances to 
British India during thé year of assessment the presumption is 
that the remittances were from profits and not from capital and 
that the onus of showing that they were from capital and not 
from profits lies upon an assessee as also the onus of show- 
ing that they were profits earned more than three years before 
the date of the remittance or remittances. 


With regard to Question (2), what happened was that the 
assessee in satisfaction of certain debts due to his Quilon shop 
took over lands of debtors in British India. The Income-tax 
Commissioner held that this money had come into his posses- 
sion in British India in the shape of land and could only be 
construed as a remittance. With this contention we do not 
agree. In one case a mortgage had been taken as security for 
a loan to a debtor and the mortgage was granted More than 
four years previous to the year of account. Clearly the interest 
received within the three years previous to the year of account 
and remitted to British India is assessable to income-tax. It 
is the profit earned by the loan and lending money is the asses- 
see’s business. The interest earned previous to the three years 
is not liable to income-tax at all andthe repayment of the loan 
and its remittance to British India in that shape is a remittance 
of a repaid loan, namely, capital. Instead of remitting the 
repaid loan,in the shape of money the assesseé@ was férced to 
take in satisfaction of his debt instead of money the lands of 
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not convert what, if it had been in the shape of cash, would 
have been a remittance from capital into a remittance of profits 
by taking lands in satisfaction instead of cash. The position 
is very different when an assessee invests profit! made in the 
foreign business in lands og securities in British India. That 
is an investment of profits, but that is not this case. If it can be 
shown that the foreign business has a debtor and that debtor is 
unable to repay the foreign business’s debt and the assessee 
takes the ‘debtor’s land in British India-in satisfaction of his 
claim against his debt the land so taken in British India is not 
taxable as foreign profits under section 4 (2) of the Income-tax 
Act and this answers the second question referred to us. 
=. No. costs allowed to either party. Refund of Rs. 50 
deposit. r 

N.S.. l : Questions answered. 


PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Allahabad. ] 


PRESENT:—Lorp Carson, Lorp ATKIN AND LORD 
SALVESEN. 


James Richard Rennel Skinner - 2 Appellant 
Kunwar Naunihal Singh .. Respondent. 


Limitation Act (IX of 1908)—Applicability—Arts. 134, 140 and 148— 
A pplicabtlity—M ortgage by testator—Redemption of—Suit for, by remainder- 
man under will of mortgagor—Limitation—Transfer of mortgaged property 
under absolute transfer by mortgagee made during lifetime of life-tenant— 
Plea under Art. 134 based on—Maintainability—A pplicability of Art. 134— 
Conditions—Bar under Article—Plea of—Appeal—Maintainability for first 
time in—Evigence necessary—Art. 140—A pplicability to person claiming equity 
of redemption—S, 9—Disability after conrmencement of limitation—Noa. 
wterruption by reason of. 


In 1863 S mortgaged the suit villages, amongst others, and died in 
1864, leaving a will, whereby in the events that happened he left successive 
life-interests to his three sons with ultimate remainder to his daughter, the 
plaintiff. Each interest was, under the will, contingent on the holder of 
the prior estate dying without male issue; but the three sons who were 
successively life-tenants did die without lawful issue. -B, the eldest son, 
who became tenant for life on his father’s death, however, assumed an 
absolute interest in the property, and, acting as absolute owner, he, in 1867, 
mortgaged ‘theg villages subject to the mortgage of °1863 to the mort- 
gagee under that gnortgage for a sum which was, expressed to include the 
amount due on that mortgage. The name of the mortgagee was to be 
entered in the revenue papers as mortgagee and that of B as proprietor. 


~ In: 1872, the equity of redemption in the suit villages was sold in execution 
a Tg A ae a e 


“O P.C. Appeal No. 86 of 1927. 19th March, 1929. 
: e 
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of a money decree against B and was purchased by the mortgagee himself, 
who, therefore, entered into possession of them on the footing of being 
absolute owner. In 1898, the mortgagee, purporting to be absolute owner, 
mortgaged with possession the suit villages to R. In 1903 R purchased the 
villages from fhe heirs of the mortgagee in satisfaction of all claims under 
the mortgage and himself sold them to the respondent in 1904. 


B died in 1900 agd was succeeded Sy his brother, who in 1906 sued the 
respondent to recover possession of, inter alia, the suit villages. In that 
suit it was decided by ‘the Privy Council that, though the mortgagee did 
not acquire an- absolute ‘interest from B, he yet, notwithstanding the ‘terms 
of the mortgage of 1867, must be held to be entitled to his rights under 
the mortgage of 1863. Those rights, it was held, passed to the subsequent 
purchasers, and, therefore, the plaintiff in that suit was ‘not entitled to 
recover possession of the property except on condition that he redeemed 
the mortgage secyrity. The suit was remitted for the condition to be per- 
formed, but in 1913 the plaintiff in that suit died and the suit abated. G, 
the third brother, who succeeded him, filed a suit for redemption against 
the respondent, but he digd in 1919 pending the suit which accordingly abated. 
Within 12 years of his death and within 60 years of the mortgage. of 1863 
the plaintiff instituted against the respondent the suit out of which the 
appeal arose for redemption of the mortgage of 1863. 


Held that, as the tragsfer of 1898 which was ex concessis ineffective to 
give the absolute title was made during the existence of the particular estate 
vested in B, the provisions of Art. 140 of the Limitation Act applied to 
the case, and the respondent was defeated in his enjoyment of the absolute 
title by the provisions of that Article; that, in so far as the respondent 
relied upon the transfer to him of the mortgage interest of the mortgagee 
in the original mortgage of 1863, Art. 134 afforded him no protection, 
because it was inapplicable to the case of a transferee of a mortgage by. 
express transfer, and to that of a person who has taken a transfer only of 
a mortgage, but has taken it without his knowledge mistakingly supposing 
that he was getting something better in circumstances like those of the 
case before the Privy Council, where he could not maintain his superior 
title by reliance on any period of- limitation; and that, as the suit had been 


brought within the statutory period of 60 years allowed by Art. 148, it was 
not barred. i l 


If the transfer wltra the mortgage interest had taken place in the life- 
time of S, the settlor, so that time had begun to run in his lifetime, Art, 140 
would not, by reason of S. 9 of the Limitation Act, have availed the 
plaintiff. < - 

Semble:—If B had the absolute title to the equity of redemption at the 


time when the mortgagee purported to transfer the absolute title to R 
the case would have been brought within Art. 134, 


Art. 134 is not confined to a transfer by a mortgagee while he is 
‘mortgagee or to a case in which he transfers possession which he obtainéd 
as mortgagee. It, therefore, applies to a transfer bya mortgagee who has 
apparently ceased to be mortgagee by getting in the equity of redemption, 
and has obtained possession not under the mortgage but under a subse- 
quent purchase. i 

: The transfer of property mortgaged contemplated Art. 134 is admit- 
tedly something other than am express transfer of dhe” origiņál mortgage. 
-The artic contemplates a transfer by a mortgagee purporting to transfer a 
larger interest than that given by the mortgage or at any rate an interest 
unencumbered by a mortgage. l 


A person claiming only an equity of redemption does come within &he 
meaning of a remainderman in Art. 140.. 
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Held further that the High Court acted very irregularly in allowing 
a plea based upon Art. 134 to be raised for the first time before it in 
appeal, notwithstanding that the point had not been taken before the Trial 
Judge and that no evidence had been given before the Trial Judge to support 
the plea. 


Appeal No. 86 of 1927 from a judgment and decree, dated 
the 27th March, 1925, of the High Court, AHahabad (Lindsay 
and Kanhaiya Lal, JJ.), which reversed a judgment and decree, 
dated the 23rd Febra, 1922 (including the ordgr and decree, 
dated the 20th January, 1923) of the Subordinate Judge of 
Muzaffarnagar. 


The material facts of the case appear sufficiently from their 
Lordships’ judgment, and also from the proceedings in the High 
Court, reported in I.L.R. 47 A. 803, and they have been 
narrated before in the case of Richard Ross Skinner v. Naunihal 
Singh." à 


The plaintiff, Mrs. Alice Georg gina Skinner (since deceased, 
and now represented by the appellant) institrted the present suit on 
the 11th May, 1920, to recover possession of five villages from the 
respondent, by redemption of a mortgage, dated the lst September, 
1863, under which those villages and others were mortgaged by 
Thomas Skinner, her father, to third persons, namely, Seth Lakshmi 
Chand and Seth Gobind Das. The respondent filed a written state- 


“ment in which he pleaded, inter alia, that the plaintiff’s suit was 


barred by limitation. The Subordinate Judge held that the suit was 
not so barred, but the High Court held the contrary, deciding that 
the plaintiff’s suit was barred by limitation under Article 134, 
Limitation Act, 1908. 


` Mr. Justice Lindsay summed up his conclusion in the following 
words :— 


“TL am not prepared to accept the argument that the possession which 
the transferor gas at the time of the transfer must necessarily have been 
acquired under the mortgage originally made in his favour. It seems to 
me that, even if the mortgage was a simple mortgage and if the mortgagee 
subsequently gets possessidn of the mortgaged property otherwise as, for 
example, by purchase in execution of a simple money decree obtained hy 
another creditor, the Article (134) will still apply if it is established that at 
the time the transfer is made the mortgagee was in possession, no matter 
under what title. The Article is designed for the protection of a trans- 
feree who has been led by a mortgagee to believe that he is acquiring 
not merely mortgagee rights but a full proprietary title. To quote the 
words of their Lordships of the Privy Council in Rqdanath Doss v. 
Gisborne2 in ny a! the cognate section under the old Act XIV of 
1859, ‘purchaser’ Must mean some person who purchases that which is de 
facto a mortgage upon a representation made to him and in the*full belief 


aiat it is not a mortgage but an absolute title.” 


eee a 


1. (19139 L.R. 40 I.A. 105: I.L.R. 35 A. 211: 25 M.L.J. 111 (P.C.). 
2. (1871) 14 M.LA. |, 
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‘When Seth Lachman Das sold to the Nawab in-1903 he was in 
possession of these five villages and had been so for over thirty years. He 
purported to convey an absolute title to the Nawab and no doubt believed 
that he had a right to do so on the understanding, mistaken though it was, 
that he had agquired the proprietary right by the purchase of Thomas 
Brown Skinner’s equity of redemption in the year 1872. That the Nawab 
gave valuable consideration for the sale is clearly established, as is also 
the fact that in the following year, 1904, Naunihal Singh paid the Nawab 
Rs. 1,77,000 for the full proprietary interest in these villages. For these 
reasons I hold that the plea of kmitation raised under Article 134 must 
prevail and that Naunihal Singh is not liable to be ejected now in a suit 
for redemption of the mortgage of 1863.’’ 


Mr. Justice Kanhatya Lal, in concurring generally with the 
conclusions arrived at by his learned colleague, Lindsay, J., added 
the following observations :— 


@ 

“The object of Article 134 is to protect transferees for value who have 
purchased an interest larger than that possessed by the transferor and 
have been allowed to remain in possession and enjoyment of such larger 
interest for a period of more than 12 years. In the mattter of the mort- 
gaged properties so transferred, it @ontrols Article 148 of the Indian Limi- 
tation Act in the same way as it controls Article 140. If the mortgaged 
property isin the posse$sion not of the mortgagee but in that of 
a transferee from him who claims to have purchased a larger interest 
therein for consideration, what a man is not allowed to do under 
Article 148 of the Indian Limitation Act, he cannot be allowed to do under 
_ Article 140 after such possession “has been held for more than 12 years. 
The question is not free from difficulty, but in view of the equities 
oi the case and the long and continuous litigation which the transferee had 
to face both before hie. possession of 12 years was completed and after it, 
there is no ground for allowing the remainderman to oust him after such 
period has expired. It may be that Richard Ross Skinner was suing for 
possession of the disputed property as much in his own interest as that of 
his successors, but the order refusing to allow substitution after his death 
was not challenged and allowed to become final and a remainderman who 
sues for redemption of the mortgage cannot escape the consequences which 
Article 134 prescribes. ’’ 


In the result, the High Court allowed the present respondent’s 
appeal, set aside the decree of the Subordinate Judge, and made a 
decree dismissing the plaintiff’s suit with costs. Against the said 
decree of the High Court the present appeal was preferred to His 
Majesty in Council by the appellant, who had been substituted in 
the place of the deceased plaintiff. 


De Gruyther, K.C. and K. Brown for appellant, 
Upjohn, K.C. and Dube for respondent. 
19th March, 1929. Their Pee judgment was delivered 
by i 
Lorp, ATKIN.—This is an appeal from the Neer at 
Allahabad in a suit brought by Mrs. Alice Georgina Skinner 


against the respondent for the redemption, of five villages speci- # 


fed in the plaint. The question that has to be determined by 
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this Board is whether the defendant is protected by Article 134 
of the Limitation Act of 1908. The suit involves the disposi- 
tions of the property of the plaintiff's family which have been 
the subject of litigation in India on previous ocfasions. For 
the present purpose it is necessary to state the material facts 
in order of date. In September, 1863, Thomas Skinner, the 
plaintiff’s “father, mortgaged the villages in suit together with 
other property to Seth Lakshmi Chand and Seth Gobind Das for 
the sum of Rs. 50,000. It was a simple mortgage, with a 
covenant to pay the principal on the 31st December, 1863, and 
to put the mortgagees in possession if there was default in pay- 
ment of principal and interest. The principal was not duly 
paid; but it does not appear that the mortgagees took posses- 
sion at any rate during the mortgagor’s Jifetime. In October, 
1864, Thomas Skinner made a will by which in the events that 
happened he left successive life‘interests to three of his sons 
‘with ultimate remainder to his daughter, the plaintiff. Each 


interest was contingent on the holder, of the prior estate dying 


without male issue; but the three sons who were successively 
life-tenants did die without lawful issue. In November, 1864, 
Thomas Skinner died, and his eldest son, Thomas Browne 
Skinner, became tenant for life. In fact, however, Thomas 
Browne Skinner assumed an absolute interest in the property; 
it was not until the will of his father received interpretation 
from this Board in 1913 in a suit. brought by the second son 
that the limited interests were judicially ascertained. Acting 
as absolute owner in November, 1867, Thomas Browne Skinner 
‘mortgaged’ the property which was the subject of the original 
mortgage of 1863 to Seth Gobind Das for the sum of Rs. 50,000 
which was expressed to include Rs. 43,294 due on the original 
mortgage. “The principal sum and. interest was to be paid in 
eight years. The name- of Seth Gobind Das was to be entered 


in: the revenue papers as mortgagee and that of Thomas Browne 


Skinner as proprietor; the mortgagor was to continue to collect 
the rents under the supervision of agents of the mortgagee and 
the proceeds less agreed deductions were to be applied to re- 
ducing the amount due. In 1872, money decrees were obtained 
against Thomas Browne Skinner and his equity of redemption 
in the villagegin suit was sold in execution and bought by Seth 
‘Lakshm? Das, who, therefore, entered into possession of them 
on the footing of being absolute owner. It will be observed 
{hat the oye. transactions took place in the names of Lachman 
‘Chand. and Gobind Das, Gobind- Das and Lachman Das, res- 
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pectively, but.it has been assumed throughout, no doubt accu- 
rately, that the parties duly represented the original mortga- 
gees of the mortgage of September, 1863. On the 26th Decem- 
ber, 1898, L&@chman Das, purporting to be absolute owner, 
mortgaged with possession the five villages with much other 
property to the Naavab of Rampuf for Rs. 15,00,000 “with all 
the proprietary and zemindari rights.” On the 24th Septem- 
ber, 1903, the Collector of Muttra; acting as guardian of the 
infant sons of ‘Lachman Das, sold the whole of the mortgaged 
property together with jewellery, which had been the sub ject of a 
previous mortgage, to the Nawab of Rampur in satisfaction of 
all claims underethe mortgages. The conveyance transfers all 
the estate right, title and interest of the wards in the property 
which included, of course, the five suit villages. On the 11th 
April, 1904, the Nawab of Rampur sold the five villages to the 
respondent, Naunihal Singh, fer Rs? 1,77,000. The purchaser 
had the prudence to take what appears to be a warranty of title, 
for which he may ultimately have occasion to be grateful. Mean- 
time, in 1900, Thomas Browne Skinner died. He was suc- 
ceeded by his brother, Richard Ross Skinner, who, in 1906, com- 
menced a suit against the present respondent, amongst others, to 
recover possession of the suit villages and other property. In 
this suit it was decided by this Board reversing the decision ot 
the High Court that under the will of Thomas Skinner, his 
son, Thomas Browne Skinner, took only a life-interest, and 
therefore respondent’s predecessors-in-title could not have 
acquired through him an absolute interest. They held, how- 
ever, that though Lachman Das did not acquire an absolute in- 
terest from Thomas Browne he yet, notwithstanding the terms 
of the mortgage of 1867, must be held to be still entitled to his 
rights under the mortgage of 1867 created by Thontas Skinner. 
These rights, it was held, passed to the subsequent purchasers, 
and, therefore, thej plaintiff Richard Ross Skinner was not en- 
titled to recover possession of the property except on condition 
that he redeemed the mortgage security. The suit was remit- 
ted for this condition to be performed, but ia 1913 Richard, 
the plaintiff, died and the suit abated. He was succeeded by 
his brother George who, in 1917, filed a suit for redemption 
against the present respondent and others in resgect of the five 
suit villages and other property. However, sin 1919, George 
died and his suit abated. He was succeeded by his sister Alice, 
who brought her suit for redemption against the present res- 
pondent and others for recovery of possession and rederhiptioh 
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of the suit villages and other property. In the,course of the 
proceedings Mrs. Alice Skinner, the plaintiff, died, but as she 
had acquired an absolute interest this suit was not abated, and is 
continued by James Skinner, her executor, the present appel- 
lant. By their written statement the defendants disputed the 
plaintiff’s title and claimed to have been in, adverse possession 
by themselves or their predecessors since 1872. The learned 
Subordinate Judge found in fatour of the plaintiff’s title as 
to which there is now no dispute. He held that the defend- 
ants could not avail theniselves of adverse possession both because 
the time for redemption was, by Article 148 of the Limita- 
tion Act, 60 years which had not expired, and because in any 
case, by Article 140, tlfe plaintiff’s right to sue did not arise 
until 1919, when after the death of the tenants for life she, by 
virtue of the remainder to her, became entitled to possession. 
The learned Judge, therefere, decided in favour of the plaintiff 
and made a preliminary order on the 23rd February, 1922, that 
the defendants should within a month fleliver accounts of the 
income received from the villages during their possession in 
order that he might arrive at a fixed sum. This order not 
being appealed, on the 20tli January, 1923, the learned Judge 
made a preliminary decree for redemption in which he fixed 
the sum due to the defendants on account of principal, interest 
and costs to be Rs. 1,09,641, and decreed that if the plaintiff 
paid that sum into Court, before the 3rd July, 1923, the defend- 
ants should retransfer the property to her and that on default 
by the plaintiff the property should be sold. From this decree 
an appeal was brought and by permission of the High Court a 
further appeal was entered from the order of the 23rd Feb- 
ruary, 1922. On the hearing before the High Court the de- 
fendants fer the first time raised the defence that they were 
entitled to succeed by reason of the provisions of Article 134, 
which fixed the period of limitation for a suit, “to recover pos- 


session of immoveable property conveyed or bequeathed in trust 


or mortgaged and afterwards transferred by the trustee or 
mortgagee for g valuable consideration,” at 12 years from the 
date of the Galler No evidence had been given in the Court 
below to support the plea. Such evidence must include all the 
documents of mortgage and sale which have beéh set out above, 
and which had not been: proved or printed. The lear ned Judges, 
however, came to the conclusion that as there could be no doubt 


™ as to the material facts and as the necessary documents had 


been printed before in the case decided by the Privy Council in 
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1913 they should allow the point to be argued. Their Lordships 
cannot approve of this decision, which appears to have been 
made against the protests of the then respondents. It appears 
to their Lord$hips to be highly irregular for any Court either 
to assume without the admission of all parties that material 
facts are not in dispute or to proceed to draw inferences from 
those facts where no evidence of them has been placed before 
the Court. The position is not improved where the matter is 
mooted for the first time in an Appellate Court on a point not 
taken before the Trial Judge. Their Lordships would have 
felt a difficulty in permitting the respondent to rely upon this 
ground before them were it not that before the Board the appel- 
lant consented to the question being ‘raised on the materials 
placed before the High Court. With this expression of opinion 
upon the procedure below their Lordships, therefore, proceed 
to determine the appeal. When thé facts and documents are 
_ examined it appears that the defence founded on Article 134 
cannot be supported. The transfer of property mortgaged con- 
templated by Article 134 is admittedly something other than an 
express transfer of the original mortgage. The article contem- 
plates a transfer by a mortgagee purporting to transfer a larger 
interest than that given by the mortgage or at any rate an inte- 
rest unencumbered by a mortgage. Such an interest purported 
to be transferred by Lachman Das’s mortgage to the Nawab of 
Rampur in 1898 where the mortgagor purported to mortgage 
as absolute owner; and also purported to be transferred by the 
sale in September, 1903, under which the respondent claims 
his absolute title. Their Lordships have little doubt that had 
Thomas Browne Skinner had the absolute title to the equity of 
redemption at the time when Lachman Das purported to transfer’ 
the absolute title to the Nawab the case would have béen brought 
within section 134. The appellant sought to put a limited con- 
struction on the article by contending that it only applied where 
the transfer took place while the mortgagee was mortgagee, or 
at any rate transferred possession which he had obtained as 
mortgagee. It did not apply, they said, where, as here, the 
mortgagee had apparently ceased to be mortgagee by getting in 
the equity of redemption, and had obtained possession not under 
the mortgage, but under the purchase of the equity in 1872. 
Their Lordships see no reason ‘for accepting this view. It 
appears to them to be immaterial that the mortgagee should have 
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the mortgage if in fact he purported to transfer the property 
to the transferee. But in the present case the transfer which 
is ex coMcessis ineffective to give the absolute title was made 
during the existence of the particular estate vested in Thomas 
Browne Skinner, and in such a case the provisions of Article 140 
apply. - It was, indeed, faintly contended by the appellant that 
the plaintiff claiming only an equity of redemption did not come 
within the meaning of a remaifiderman. It appears to their 
Lordships that so to hold would be to do violence*to the language 
and reasoning of this Board in Skinner v. Nautihal Singh and 
would be inconsistent with the ordinary meaning of the term. 
Whether Thomas Skinner settled the estate sybject to the in- 
cumbrance or whether he settled the equity in either case he 
created a contingent remainder which vested in the plaintiff in 
possession in 1919 on the death of the last of her brothers with- 
out issue. So far, therefére, as the defendant relies upon the 
enjoyment of the absolute title for 10 years* from the transfers 
from Lachman Das and his successors fn 1898 and 1903 he is 
defeated by the provisions of section 140. It is unnecessary to 
add that if the transfer ultra the mortgage interest had taken 
place in the lifetime of Thomas Skinner, the settlor, so that 
time had begun to run in his lifetime, Article 140 would not 
have availed the plaintiff. This is in accordance with section 9 
of the Limitation Act which itself follows the provisions of 
the English law. As it is, however, the defendant is defeated in 
his enjoyment of the absolute title by the provisions of Article 
140. He then has to fall back upon the transfer to him of the 
mortgage interest of Lachman Das in the original mortgage of 
1863 which, according to the decision of the Privy Council in 
1913, was quoad tantum transferred to him iri the folds of the 
larger title’ which he thought he was getting. But if he has 
to rely upon a mortgage title then he must take it subject to 
the obligation of all mortgage titles, vtz., the obligation to be 
redeemed. It is conceded and is plain that Article 134 does not 
protect the transferee of a mortgage by express transfer, and it 
appears to thesr Lordships idle to suppose that it protects a 
person who has taken a transfer only of a mortgage, but has 
taken it without his knowledge mistakingly supposing that he 
was getting semething better in circumstances like the present, 
where ht cannot maintain his superior ‘title by reliance on any 
period of limitation. Resting as he does on the interest of 


—— 
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mortgagee he is liable to be redeemed. The period of redemp- 
tion began, it is true, in the lifetime of Thomas Skinner, and 
Article 140 has no application, but the statutory period runs for 
60 years andthad not expired when the plaintiff filed the present 
suit. Their Lordships, therefore, are of opinion that this appeal 
should be allowedswith costs heré and below and the order of 
the Subordinate Judge restored, and that the case should be 
remitted to the High Court to make such additions to the decree 
as may seem just to the plaintiff in view of the fact that posses- 
sion has been withheld from him and his testatrix since the date 
fixed in the preliminary decree. The right to possession will be 
governed by the preliminary decree with which, as their Lord- 
ships are informed, the plaintiff has complied. Their Lord- 
ships will humbly adyise His Majesty accordingly. 
Solicitors for appellant: Chapman Walker & Shephard. 
Solicitors for respondent’. Douglas Grant and Dold. 


K.J.R. ° Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


d 
PRESENT:—MR. . Justice REILLY AND MR. JUSTICE 
CORNISH. 


Amichand Nagindas & Co. and others .. Appellants* 
| (Defendants). 

v. 
Raoji Bhai Moti Bhai Patel and others .. Respondents 
(Plaintiffs). 


Master and servant—Contract or arrangement by which the servants 
are to be remunerated by a share in the profits—Suit by one of the servants 
for his share of the profits without impleading the other servants as parties— 
Decree, tf and «hen can be passed—Orjection not taken og the ground 
of non-joinder of other servants—Effeci on jurisdiction of the Court to 
pass decree in such a suit—Power of Appellate Court to set aside such a 


R. 9 


If a master engages several servants successively and independently 
each to be remunerated by a share in the profits, and if one of these 
servants wishes to sue him for his share in the profits, it will not be 
necessary for that servant to implead all the other servants. But the posi- 
tion is very different when by one arrangement or contract a master and 
a number of servants agree that they will work together for a certain time 
or for a certain venture and that the whole profits will fe divided among 
them in certain proportions; in such a case one serrant canrfot get his 
share fixed nor get an account of the profits without making the other 


the non-joinder of the other servants was takeneby the master in such 3 
: A 
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suit does not give jurisdiction to the Court to make such a decree under 
O. 1, R. 9 of the Civil Procedure Code, and, if the Trial Court passes such 
a decree, the Appellate Court is not prohibited by S. 99 of the Civil Proce- 
dure Code from setting aside that decree, as this section does not prevent 
the Appellate Court from interfering on the ground of no&-joinder which 
affects the jurisdiction of the Trial Court. 


Ramdoyal vy. Junmenjoy Coondoo, (1887) I.L.R. 14 Cal. 791 relied on. 


On appeal from the decree and judgment of the Hon’ble 
Mr. Justice Beasley, dated the 3th May, 1927 and passed in 
the exercise of the Ordinary Original Civil Juri$diction of the 
High Court in C.S. No. 433 of 1922. 


The Advocate-General, B. Somayya, K. S. Rajagopala 
Aiyangar and N. T. Shamanita for appellants.¢ 

Nugent Grant and M. P. Sundararaja Atyar, for respond- 
ents. s 

The Court delivered the following 


Jupements. Reilly, J—In this case the plaintiffs, who are 
two brothers, sued for arrears of salary at Rs. 100 each for a 
certain number of months and for a commission of 2 per cent. 
as their remuneration for services rendered to the defendants 
in connection with an expedition sent in 1919 to Saigon and 
Singapore for the purchase of gold, which was to be brought ` 
into India. The learned Chief Justice, who tried the suit as 
Beasley, J., found that the plaintiffs were not entitled to the 
remuneration which they claimed, but that they were entitled 
to a share in the profits of this gold importing venture. He 
found that a certain number of people were concerned in the 
venture and that of the profits made in it the defendants 
themselves were entitled to one half, the plaintiffs 50-115ths 
of the remaining half. One Chunilal was entitled to 31-115ths, 
one Lakshfnichand to 17-115ths, and one Maoji Bhai to 
17-115ths of the second half; and on that basis he made a 
decree that the defendants were entitled to one half of the 
profits and the plaintiffs to 50-115ths of the other half. He 
referred the matter to the Official Referee for a report what 
those shares amounted to. The defendants have appealed. 
The plaintiffs, although they did not get what they. had sued 
for, have not filed any cross appeal. 

- The deferfdants have raised three objections before us at 
the hearihg of this appeal with only two of which d think it 
is necessary now to deal. The first objection is that this expedi- 
tion for importing gold had an illegal object; the contract 
between the parties and any body else who was ‘concerned in 
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it was unlawful, because its object was that gold bought outside 
India should be brought into British India, and it happened 
that'at the time with which we are concerned that was prohi- 
bited by the gésovernment of India under Act II of 1916. The 
learned Advocate-General has urged before us that, if that was 
the object, of the contract, then, “even if that object was not 
entirely fulfilled by gold being brought into British India, it 
was an unlawful contract and? the plaintiffs are entitled to get 
no relief from*the Court in connection with it. In this judg- 
ment, Beasley, J., has referred in several places to this matter. 
In one place he says: 
: “Tn my view this expedition had only one object and that was to get 
gold which could be purchased very much Cheaper outside British India 
into British India.’? 

Again $ 

** There is very little doubt in my ming that this was a gold smuggling 
expedition. ’’ 

Again 

“These observations apply equally to the 2nd plaintiff, to Roopchand, 


to Lallubhai and 'to Chunilal, all of whom were clearly engaged in a 


smuggling enterprise’’ i 


and again, 

“I can well understand that, as this was a smuggling enterprise, it 
would not be considered advisable to reduce any ol the terms of the 
agreement into writing,” 

Those are strong expressions of opinion. But I think it is 
quite clear that Beasley, J., did not arrive at any definite find- 
ing that the object of this contract was unlawful, as, if he 
had, he could not have made the decree which he has made in 
favour of the plaintiffs. No doubt, there is, as has been freely 
admitted for both sides before us, a certain amount of suspi- 
cion about the proceedings of the parties in connêction with 
this gold—a suspicion that they must have intended that even- 
tually it should be brought into British India, where the de- 
fendants conducted a business of dealing in gold and. where 
they could make a very large profit from it. But the contract 
as shown by the evidence was not necessarily am unlawful one, 
It is not shown definitely that the object was to bring gold 
further into India than into French India, Pondicherry or 
Karaikkal. It must be noticed that the defendants never plead- 
ed that the object was to bring the gold int® British India. 
By some curious process, which has not been explained to us 


thoroughly and which I do not understand, an issue was raised, d 


by consent whether this contract was unlawful. How “that 
e B 
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appeared upon the issue paper without any pleadings, it is diff- 
cult to understand. But, when we look at the actual evidence 
in the.case, defendant 2, defendant 3, and their muntm Chunilal 
all describe the contract as one for bringing gold into Pondi- 
cherry. Apart from all that, this matter has been before the 
Court in a previous litigatién between the. same parties. In 
C. S. No. 212 of 1921 the present defendants sued the present 
plaintiffs and other members of their family and another de- 
fendant called Besson for damages in respect of the first con- 


_ signment of gold, which was sent as a result of this expedition 
. from Saigon to Pondicherry, In that suit, which was tried by 


Coutts-Trotter, J., the defendants described this contract as one. 
for bringing gold into Pondicherry. The present plaintiffs 
strangely enough described the contract as one for bringing gold 
into British India and pleaded that it was, therefore, unlawful. 
But Coutts-Trotter, J., found that the contract was only for 
bringing gold into Pondicherry and on that finding he was able 
to give a decree to the present defendants,against Besson, though 
he made no decree against the present plaintiffs. Mr. Grant, 
who appears for the plaintiffs, has reasonably urged before us 
that this question of the nature of the contract and its legality is 
res judicata, having been decided in the previous suit by Coutts- 
Trotter, J., and that the defendants cannot now succeed by 
turning round in this curious way and saying that they got a 
decree in that suit on an unlawful contract. I do not think 
I need spend any more time on the first objection which has been 
raised by the defendants in this appeal. 


A more serious objection in my opinion is that to this decree 
Chunilal, Lakshmichand and Maoji Bhai have not been made 
parties. As I have said, Beasley, J., accepted the defendants’ 
case that there was a contract between the defendants, the plaint- 
iffs, Chunilal, Lakshmichand and -Maoji Bhai that they should 
take part in this expedition and that the profits should be divided 
in the proportions I have named. If that is so, how can a 
decree now.be made for an account to which Chunilal, Lakshmi- 
chand and Maoji Bhai are not parties? If all these persons 
were partners, it is not disputed that no such decree could be 
made in the absence of those three persons. It is well known 
that a ‘suit fof account cannot be maintained between some only 
of the partners ‘of a firm, but that every partner must be made 
a party. The reason is that every partner has an interest in the 


‘edeteymination of hiseshare in the profits and in the working out 


of that share by the account. If a decree is made in the absence 
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of one of the partners, then in a sense that is a decree aoe 
that partner, limiting his interest, limiting the amount which he 
has to recover and determining the. amount which he has 
to contribute ¢o the other partners, and it would be obviously 
improper and illegal to make such a decree against him without 
impleading him. , But in this case it is urged for the plaintiffs 
that they were not partners with the defendants and the other 
three men I have named. Beafley, J., has found that they were 
not partners in the full sense. His finding is that the plaintiffs 
were “working partners,” which he explains as partners who 
have shares in the profits but have no share in the losses of the 
business. Mr. Grant has urged that persons in that position 
are no-more than servants. I do not know that it makes any 
difference whether they are described as working partners en- 
titled to share in the profits but not sharing in the losses or as 
servants who are to. be remunerated? by a share in the profits. 
Servants who are to be remunerated by shares in. the profits are 
entitled to sue for accqunt. But, if there are several servants 
in one business, each entitled to remuneration by a share in the 
profits, can they sue separately? I think it is clear that they 
can do so, if their engagements are separate. If a master 


engaged several servants successively and independently, each | 


to be.remunerated by a share in the profits, and if one of those 
servants wished to sue him for his share in the profits, it woulda 
not be necessary for that servant to implead all the other 
servants.. But the position is very different when by one arrange- 
ment or contract a master and a number of servants agree that 
they will work together for. a certain time or for a certain ven- 
ture and that the whole profits will be divided among them in 
certain proportions. If that is the contract between them and 
one servant is allowed to sue for his share without Smpleading 
the others, we reach the same difficulty as in a case where there 
is a suit between some of the partners leaving out the other 
partners. The suit could only result, if it were possible and 
successful, in a decision which would be against the servants 
who were not parties to the suit. Now that that is impossi- 
ble was decided so long ago in Ramdoyal v. Jutmenjoy Coondoo' 
from which no dissent has ‘ever been expressed. In the 
present case was there one contract between the parties before 
us and Chunilal, Lakshmichand and Maoji Bhai, or were the 
plaintiffs engaged by the defendants separately from the 
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engagements of those other three persons? As I have said, 
the. plea of the defendants, which Beasley, J., has found to 
be true, is that there was only one contract, to which they 
were all parties. According to the evidence, before this expe- 
dition set out to buy gold in foreign parts, there was a meeting 
at the house of defendant 2 in Madras, ab which plaintiff 1, 
his father, who is not a party here, the defendants and Chuni- 
lal were present, and the terms of the arrangement as to sharing 
profits were settled then. Plaintiff 2 was not present, accord- 
ing to the evidence, on that occasion, but he appeared the next 
day or the day after that and cored to the arrangement. 
Lakshmichand and Maoji Bhai, who under ethe arrangement 
were each to get 17-115fhs of half the profits, were not, accord- 
ing to the evidence, present. But it appears that they are 
members of defendant 3’s family and there is no question that 
they did go out on this €xpedition, and the reasonable infer- 
ence from that is that they also accepted this arrangement and 
entered into this contract. It may algo be noticed that the 
arrangement divides up the whole of the possible profits into 
specific and rather unusual fractions. I find nothing in the 
evidence. to suggest that in this case the defendants engaged 


the plaintiffs as servants on a certain share of the profits as 


remuneration and afterwards engaged Chunilal or afterwards 
engaged Lakshmichand and Maoji Bhai. That is not the de- 
fendants’ case, which has been accepted by Beasley, J., nor is 
it the case as shown in the evidence, though it must be noticed 
that the evidence on this subject is not very full or explicit 
because it happened that this aspect of the case was not very 
prominently before the parties or the Judge at the trial. I think 
it is clear on principle that in a case like this the plaintiffs cannot 
get their shares fixed nor get an account of the profits without 
making Chunilal, Lakshmichand and Maoji Bhai parties to the 
suit. i 
It has been urged before us by Mr. Grant that, whatever 
the plaintiffs should have done in the suit, the defendants did 
not take this particular objection of the non-joinder of Chuni- 
lal, Lakshmichand and Maoji Bhai explicitly at the trial and 
that under Rule 13 of Order 1 no such objection can be raised 
now. An obfection was raised in the suit about non-joinder; 
but I agree wit Mr. Grant that that was not an explicit objec- ` 
tion relating to this particular point that. in a suit for account 
it was necessary to add Chunilal, Lakshmichand and Maoji Bhai. 
"It was a rather futile objection on another question of non- 
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- joinder, that the plaintiff’s father and other members of their 
family had not been brought in. Now Rule 9 of Order 1, 
as Mr. Grant points out, lays down that 
“No suit sall be defeated by reason of the misjoinder or non-joinder 


of parties, and the Court may in every suit deal with the matter in contro- 


versy so far as regards the rights and interests of the parties actually 
before it.” j i 


Would that enable an effeçtive decree to be made in this case 
in the absence ọf Chunilal, Lakshmichand and Maoji Bhai. That 
rule enables the Court, and makes it the duty of the Court, to 
make a decree between the parties actually before it, if that can 
legally and effectively be done. But that rule was never intend- 
ed, and could nêver have been intended, to direct the Court to 
make an illegal decree—a decree which would violate the ele- 
mentary ‘principle that aj decree shall not be made against a 
person behind his back. If no decree fixing the shares in the 
profits or for an account can bè made in this case in the absence 
of Chunilal, Lakshmighand and Maoji Bhai without affecting 
them and to make such» a decree without impleading them would 
be to make a decree against them behind their backs, Rule 9 of 
Order 1 can never give the Court power to miake such a decree. 

Mr. Grant also urged that the defendants had treated the 
plaintiffs very unfairly in this case by raising indeed a plea of 
non-joinder not directed to this particular point but keeping this 
particular plea of non-joinder, that Chunilal, Lakshmichand and 
Maoji Bhai ought to have been impleaded, up their sleeves for 
use at a later stage. If they had done that, it would certainly 
have been very unfair and improper. But we must remember 
that the suit which the plaintiffs brought was one for remune- 
ration by salary and commission; to that suit an objection that 
Chunilal, Lakshmichand and Maoji Bhai were not joined would 
have been no objection. We cannot reproach or penalise the 
defendants for not raising in the suit, as it then was, an objec- 
tion which would have been wholly inapplicable to it. It 
happens unfortunately in this case that the suit was never re- 
garded, so far as we can see, at the trial as a suit for an account 
of.the profits on the basis of the contract whiclt the defendants 
set up. It only became a suit of that nature at the time of the 
judgment. 

Mr. Grant has also urged before us that by réason of section 
99 of the Code of Civil Procedure we have no power to interfere 
in appeal on the ground of non-joinder. But I cannot agre2 
that in this case we have no power to interfere, as that sectioy 
does not prevent the Appellate Court from interfering on the 
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ground of misjoinder or non-joinder which affects the jurisdic- 
tion of the Trial Court. As I view this case, Beasley, J., had 
no jurisdiction to maké a decree for the division of the profits 
of this enterprise in the absence of Chunilal, Pakshmichand 
and Maoji Bhai, who were found to be entitled to certain 
shares in those profits. Unfortunately theematter cannot be 
put right now as the time for impleading those three persons 
has long gone by and the bar of limitation prevents. them from 
being impleaded now. I have no doubt myself that the decree 
was made in the form it was made by Beasley, J., by inadvert- 
ence and that when he came to the end of his judgment, he had 
forgotten for the moment in deciding between the plaintiffs and 
the defendants that there were these three other persons con- 
cerned in the matter. And it appears to, me extremely unfor- 
tunate that no one who was appearing in the case brought that 
to the learned Judge’s notice whén he was delivering his judg- 
ment. If that had been done, a great deal of time, trouble 
and money might have been saved. e 


In my opinion this appeal must be allowed and the plain- 
tiffs’, suit dismissed. As to the costs, there are in my opinion 
two. reasons why we should not award costs to the defendants. 
One is that, as Beasley, J., has pointed out, their conduct.in the 
suit was in some ways reprehensible; and the other is that I think 
it is largely due to them that they have had to bring this appeal, 
which they might have avoided by making suitable representa- 
tions to the learned Judge when he was delivering his judgment. 
In my opinion, therefore, the proper order will be that each 
party shall bear his own costs throughout. The Official Assignee 
may take his costs out of the office charges fund. 


| Cornish, J.—I am of the same opinion. I think the ques- 
tion whether the agreement between the parties was or was not 
for an illegal purpose must be treated as re judicata by the find- 
ing in C.S. No. 212 of 1921. The defendants in that suit, who 
are the plaintiffs here, definitely averred in their written state- 
ment that the agreement being for the purpose of importing 


‘gold into British India was an illegal agreement and, there- 


fore, unenforceable. The learned Judge who ,tried that suit 
found that the agreement was to bring gold from Saigon into 
French Indias and was not illegal, though he expressed the 


e. Opinion that it was probably the intention to smuggle gold into 


British India as opportunity offered. T hat finding was not dis- 
turbed by the Appellate Court, and it was, of course, present 
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to the mind of the learned Judge who tried this suit.: He .ex-. 


pressed a strong opinion upon the real character of the enter- 
prise. But it is clear that he felt himself bound: by the -finding 
in the previclis suit; otherwise, he would not have -passed a 
decree upon the footing that the parties were co-adventurers’ in 
the enterprise and entitled to shares in its profits. Apart from 
this view of the case, the evidence at the trial would not, in my 


opinion, justify a finding that the agreement between the parties’ 


was for an illegal purpose, although I agree that the evidence 


-gives rise to a very strong suspicion. l 

p 

On the other point, that of non-joinder, I have felt some 
. . è . 

doubt upon the evidence. There is no question that on the find- 


ing ofthe learned Trial Judge the plaintiffs were employees- 


whose remuneration Was fixed on the basis of a share of the 
profits and that they were ngt partners with the defendants. 
And it is conceded by Mr. Somayya, the learned counsel for the 
defendants, that if the plaintiffs: were servants or employees and 


the defendants had entered into separate agreemerits with them,. 


for their remuneration, it would not have been necessary for 
the plaintiffs in a suit to recover that remuneration to implead 


the other employees who were engaged.on similar terms of re-. 


muneration. Three witnesses for the defendants have given 
evidence as to the circumstances in which this: agreement was 
entered into; and I think, on the whole, thatit is probably correct 
that their agreement with the plaintiffs and the other three 
persons, Chunilal, Lakshmichand and -Maoji Bhai, was entered 
“into at one and the same time, or practically at one and the 
same time, so that, in fact, they are to be regarded as joint con- 
tractors in a common undertaking. The agreement was not in 
writing. It was merely a verbal agreement. I think éhat it must 
certainly have been completed before the expedition left Madras 
for Pondicherry, and that the version given by the 3rd deferidant 
may be accepted. That being so, it appears to me that the 
case in Ramdoyal v. Jimmenjoy Coondoa applies, and, as was 
there observed, at page 794: 


“That being the state of things, the suit, as originally framed, was 
clearly defective, because, when there are three persons who, under one 
and the same agrtement amongst themselves, are entitled to share in the 
proceeds of a fund which they hope will be brought into existencé, it is 
obvious that all these three persons must be necessary parties*to a suit, 
the object of which is to take an account necessary for the purpose of 
ascertaining the assets of the fund and dividing them.’’ 

TAS n y 


: o l (1887) LL.R. 14 C. 79L. 
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KN or _ Appeal allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


ACS 


. ,,PRESENT:—Mr, JUSTICE KRISHNAN PANDALAI, 


The. Public Prosecutor l .. Appellant* 
wpe E TA, 
Murugiah, Pandaram and ¢nother .. Accused. 


silt Madras. District Municipalities Act (V of 1920), S. 182 (1)—“Or7’— 
Effect of--Municipality, if can proceed against both the owner and occ- . 
pier, | 
On ae Pah 3 

|”. There is nothing in the use of the word “or” in S. 182 (1) of the 
Madras District Municipalities Act which restricts the municipality to choose 
oné! gilt: of the two persons, vig., occupier and owner of the premises: 
both jthese: persons may be proceeded against by the municipality under this 


section. i 

SPINS ang 

eny Appeal under: section 417 of the Code of Criminal Proce- 
dune, 1898, against the acquittal of the aforesaid accused by the 
(Court:of the Bench of Magistrates of Tiruvarur in B.C. 
No::403-ọf 1929 on its file. l 


i j ‘Ky S. Vasudevan for appellant. 


aah 


1 Lai . . 
a aba. Ramachandran as amicus curiae on behalf of Ist 
accused... o 


RUS. Desikan for 2nd accused. 
Tar apang ands . é 
a The Court delivered the following 


or _JupGMENT.—This is an appeal by the Public Prosecutor 
against the ordey, dated 29th August, 1929, of the Bench Magis- 
trates of Tiruvarur acquitting the respondents respectively the 
Occupiet* and owner of premises within the Municipality of Tiru- 
Marur,, who were charged at the instance of the Municipality 
‘with -haying disobeyed a notice under section 182 (1) of the 
District Municipalities Act to remove certain alleged encroach- 
ments in front of the said premises. The Bench without going 


@—___-+_ See a 


*Cr. Appgal No. 643 of 1929, Zist January, 1930, 
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e 
Lvu] THE MADRAS LAW JOURNAL REPORGS. 623 
7 8 
into the merits of the charge acquitted the respondents’ upon ‘the 
ground that under section 182 (1) of the District Municipalities 
Act notice to remove obstruction or encroachment cah only be 
given to-eithér the occupier or the owner but not to béth.: The 
Bench further held that the Municipality not having elected! tò 
proceed against the one or the ‘other but having. proceeded 
against both, the prosecution case failed. The only question. in 
this appeal is whether this view is correct. In my view ‘it’ is 
not. The only object of saying that the Chairman may require 
the owner or the occupier to remove encroachment is to enlarge 
the class of persons against whom notice may be sent’: and: not 
to restrict it. &ither the owner may be proceeded Against ` or 
the occupier or both. There is nothing i in the use of the word 
“or” in that section which restricts the Municipality to chéosirig 
one out of the two persons proceeded against. The’ order of 
acquittal of the Bench Magistrates is set aside and the cade’ will 


~aw bye 


go back to them for disposal according to law. - 
N.S. ° Appeal allowed and case sent back. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE RAMESAM AND Mr, ‘Justice 


CORNISH. EN 
Elumalai Naicker (minor) and Pushpavalliammal bein 
(minor), minors appellants, repredented by Tas NG 
their next friend Raju Naicker .. Appellgnis* 
ae 

V. SENET 
Kuppammal and others Şi jajan pe 
< (Defendants). 


Civil Procedure Code (V of 1908), S. 35, O. 32, R. 14>(29' ana 
O. 33, R. 11—Suit in forma pauperis by a manor represented iby .a 
- next friend—Dismissal of swittPower of Court to order next friend Md pay 
the Court-fee to Government. 

Where a suit filed in forma pauperis by a minor represented by a a next 
friend is dismisseg, the Court has got power to order the next {rierid “i 
pay the Court-fee payable on the plaint to the Government. ec ce 


Appeal against the judgment and decreé of the Honi’ble 
Mr. Jastice Venkatasubba Rao, dated the Ist day of Noveitibiés, 
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1927, and passed in the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court in.C.S. No. 395 of 1925. 

> V. V. Devanathan for appellants. | 

=° V. S: Govindachari and V. Krishtamacharia® for respond- 
ents. . : 

© The. judgment of the Court was delivered by 
Ramesam, J.— This appeal arises out of a suit for partition 

of the estate of one Munuswami Naicker. The facts out of 
which this suit arises may be shortly stated. One Veerasami 
Naicker, a resident of Teynampet, was the common ancestor 
of the parties. He was carrying on business of supplying milk 
to European houses and he died about 1867 or 1868. He left 
four sons, namely, Deva Naicker, Govinda Naicker, Logappa 
Naicker and Narayanaswami Naicker. ‘The milk business was 
carried on for some time and then Deva Naicker took to abkari 
or toddy. business.. He seems tô have prospered in this busi- 
ness He died in 1893 leaving two sons, Munuswami 
Naicker and Parthasarathi Naicker. The former died. on 
16th February, 1924, possessed of properties worth neatly 3 
lakhs. His widow is the lst defendant, the daughter the 2nd 
defendant and the son-in-law the 3rd defendant. He left a will 
and the defendants have taken out probate. Narayanaswami 
Naicker’s son is Kuppuswami Naicker, the 4th defendant. His 
son Elumalai is the. 1st plaintiff. Logappa Naicker left no issue 
but left only his widow Kanniammal, who is P.W. 4. Govinda 
Naicker left a son Munuswami Naicker, who is P.W. 5. The 
plaintiffs’ case is that Deva Naicker and his three brotherg were 
all. members of a joint family for some time and that Govinda 
Naicker and Logappa Naicker gave up their shares in the family, 
but Deva Naicker and Narayanaswami Naicker continued to be 
members of a joint family. Some time in 1904 Narayanaswami 
Naicker left Teynampet on account of some misunderstandings 
for Royapuram, but Kuppuswami, the 4th defendant, continued 
tobe joint with Munuswami. The plaintiff brings the suit for 
a partition and division of property and recovery of his half 
share, the other*half share belonging to his father, the 4th de- ` 
fendant. Obviously the 4th defendant supports the plaintiff and 
has probably instigated the suit. ‘The other members of the 
family, P.Ws? 4 and 5, also support the plaintiff. It is clear 
that they have dil got the feeling that the property.of Munu- 
swami Naicker has gone out to strangers without benefiting 
hemselves. The leagned Trial Judge dismissed the suit and the 
plaintiff appeals. | os 


> 
. e 


; [| 
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When Deva Naicker changed the business from milk to 
toddy and abkari, the other members were following their pe 
professions ; Govinda Naicker was a jutka driver under P.W. 
Logappa Naicker was a gardener in the house of an 
European Judge and Narayanaswagni Naicker was keeping a petty 
shop selling snuff} coffee-seeds, jaggery, etc., and after leaving 
Teynampet for Royapuram, he was for some time selling drugs. 
Finally,he became a broker in straw carts. It is unlikely that all the 
four brothers could have been members of a joint family, Deva 
Naicker being very prosperous in his business while the other 
three brothers were following such low professions as those just 
now described. * However it is conceded that Govinda Naicker 
became separate being content with a few cows and buffaloes. 
This concession shows that at the time when Govinda Naicker 
separated from the family, the property of the family consisted 
of a few cows and the toddy business had not yet begun. (See 
also P.W. 4.) As to Logappa Naicker, it was said that he 
did not care to claim 4 share in the family property because he 
had no issue. Their mother was living by selling cakes in the 
street. These concessions hael to be made because the plaintiff 
had to explain in Ex. D, a partition deed, dated 8th December, 
1897, between Munusami Naicker and his brother Parthasarathi 
Naicker. This partition deed proceeded on the footing that 
these two brothers were the only members of the joint family. 
It is conceded that Munusami Naicker is younger than his three 
uncles. This shows that the uncles could not have been mem- 
bers of the joint family at that time. The suggestion that the 
share allotted to Munusami Naicker represented his and his 
uncle’s 1s falsified by the document and there is nothing to show 
that Munusami Naicker and Parthasarathi Naickeredid not get 
equal shares. A partition of that kind betwéen brothers is practi- 
cally indicative of an adverse right to all the other branches. 
‘At the end of 12 years after such a deed the other members’ 


right would be barred by limitation. It is, however, contended 


that Kuppuswami Naicker, the 4th defendant, remained with 
Munusami Naicker and was participating in the enjoyment of 
the family properties. The Suit was filed by the plaintiff as 
a minor with*his maternal grandfather as hig next friend. 
There is afterwards a change in the next friend, the original 
next friend dropping aut of the suit and his brother Raju 
Naicker continuing it. Raju Naicker and his brothers are 


persons occupying wealthy positions, they* being labour suppliers | 


to the Madras Bort Trust and to a number of European mercan- 
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tile firms and it is said that at the time of the negotiations for 
the marriage of Kuppusami Naicker, Munusami Naicker said 
that Kuppusami Naicker had. equal shares with Munusami 
Naicker. This evidence was discredited by the fearned Trial 
Judge. We entirely agree with him. Some time in 1915 or 
1916 Munusami Naicker had a bakery business and in this busi- 
ness he seems to have taken Kuppusami Naicker as a partner. 
In connection with that business they were having dealings in 
flour with one Narayanaswami Naicker, whose gumastah is ex- 
amined as P. W. 3. He says that Munusami Naicker 
and Kuppusami Naicker were partners. The account 
books ‘stand in the pame of both. But towards the 
end Munusami wanted to close the business because 
it was a losing’ concern. Finally, it was handed over first to 
Kuppusami Naicker. He leased it to one Madurai Pillai and 
finally it was sold for a small sum of Rs. 250. A part of this 
sum went towards the payment of a promissory note executed 
by both of them. .Though some of these transactions appear in 
the naines of both, they are explained by the fact that they were 
pattners and are not inconsistent with there being no joint family. 
Again in 1922 there are a number of documents executed by 
Munusami. One is a gift deed of a house to Kuppusami 
Naicker. “This irecites the partition deed of 1897’ and Kuppu- 
sami Naicker had to deny the knowledge of this gift deéd, to.. 

avoid the inference that has necessarily to be drawn against him. `` 
But it is conclusively shown that he knew the gift deed and that 
he offered the deed as security to the Collector of Madras for the 
Abkari. business which he continued. Another document is a ` 
will-of Munusami attested by 4th defendant and Parthasarathi. 
We entirely agree with the conclusions drawn by the Trial Judge. 
We also agree with the Trial- Judge in the estimate of the oral 
evidence in the case. We think that there was no joint family 
{rom the time when Deva Naicker started the toddy business and - 


that there was scarcely any nucleus for the acquisition of joint 


family property and the subject-matter of the suit was the self- 
acquisition of Munusami Naicker. The appeal fails and is dis- 
missed with costs of respondents 4 to 3. 


The learned Advocate for the appellant raised a question as 
to the propriety of the order made by the Trial Judge relating 
to payment of Court-fees by the next friend of the pfaintiff, the 
suit being filed in forma pauperis in the Lower Court. He con- 
éended that under “Order 33, Rule 11, Schedule I, Civil 


' Procedure Code, it is only the plaintiff that is liable for the Court- 


E | ' 
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fee and no aik can be made against the next friend. But we 
think that Order 33, Rule 11 should be read’ along with 
section 35 of the Code. Section 35 gives a very wide discretion 
to the Court ¢o make any order relating to costs. In a recent 
decision of myself and my brother Jackson, J., we held that 
the Court had jurisdiction to direct the next friend or guardian 
to pay the costs of the proceeding in the place of a minor. In that 
decision we referred to other @ecisions of this Court and also to 
an English decision. It is true that the Allahabad High Court 
has taken a different view in Sibt Ahmad v. Amina Khatun. 
But we adhere to the decision in Vellamma v. Suryanarayana- 
murihy.” But it is contended by the learned Advocate for the 
appellant that even if section 35 applies, it cannot help the 
present case as the order relates to Court-fee and not to costs. He 
relies on thg observations in Collector of Trichinopoly v. Siva- 
ramakrishna. Sastrigal, wheresit was said that Court-fee when 
paid to Government is revenue and not costs. It is true that when 
Court-fee is paid tp Government, it is paid to Gov- 
ernment as revenue and not as costs. But this con- 
sideration is not enough to dispose’ of the matter. 
The plaintiff who pays Court-fees incurs them as expenses or 
costs of the suit. In ordinary cases the plaintiff incurs these 
costs in the beginning while in pauper suits these costs are 
incurred at the end of the suit. If the plaintiff fails, he bears 
his own costs, that is, he is to pay Court-fees to Government. 
But if he succeeds, the defendant should pay the Court-fees to 
Government. This is merely another way of saying that the 
plaintiff pays the Court-fees in the first instance but recovers 
them from the defendant. This can be only on the footing that 
Court-fees are included in the costs payable by the defendant. 
Again, after a pauper plaintiff loses the suit and has*paid Court- 
. fees. to Government under Order 33, Rule 11, Schedule 1. 
Civil Procedure Code, suppose he files an appeal and succeeds 
in it. He will then recover the amount of Court-fees from the 
defendant. This can be so only on the footing that it is part 
of his costs. It is, therefore, clear that thougł when the Gov- 
ernment takes the amount, it takes it as revenue, so far as the 
person who pays the amount is concerned, he incurs it as costs 
of the suit and" section 35, Civil Procedure Code, which refers 


to the costs of, and incident to, all suits is wide enouglf to cover 
even Court-fees. 


—— 
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We may also refer to Rule 14 of Order kd) clause (2), 
Schedule I, Civil Procedure Code, which provides that when a 
minor on attaining majority wishes that a suit instituted in his 
name by his next friend should not continue, tle Court may 
order the next friend to pay costs of all the parties in respect 
of the application. This we tike it to mean that the Court may 
order the next friend to pay costs of the minor including the 
Court-fees, seeing that between fhe next friend and the minor 
the Court-fee is regarded as the costs of the suit. As to the 
argument based on the literal wording of Order 33, Rule 11, 
Schedule I, Civil Procedure Code, the reply is that the ‘rule 
was intended to lay down that the defendant js not liable but 
the plaintiff's next friend is liable. Which person is liable 
whether the minor or the next friend is a matter governed by 
the general discretion given to the Court under section 35 of the 
Civil Procedure Code. We, therefore, disallow the argument 
of the learned Advocate and confirm the order of the learned 
Trial Judge. The appellant will pay the costs of the Govern- 
ment which is fixed at Rs. 175. The respondents will be at 
liberty to recover the costs from the next friend or from the 
minor appellant as they choose. 


There is one other matter to be dealt with. The 5th de- 
fendant is a mortgagee of Munisami Naicker. He was implead- 
ed on certain allegations which are found in paragraph 3 of the 
plaint. The validity of the mortgage was not ques- 
tioned. In the Schedule to the plaint the value is given as 
Rs. 19,000. In the written statement the 5th defendant said 
that Rs. 30,000. was due on the mortgage. The plaintiff made 
the statement in paragraph 3 probably as a conjecture and not 
with a view to question the validity of the mortgage. After the ` 
10th issue was framed, it does not appear that the plaintiff at 
any time raised any contention regarding either the validity of 
the mortgage or the amount due on it. But as he has chosen 
to implead the 5th defendant, we think that he ought to pay the 
costs of the 5th defendant in the Court below as in an unde- 
fended suit. To this extent we modify the decree regarding 
costs of the 5th defendant in thesCourt below. In appeal there 
is really no ground raised against him except ag to costs. It is 
unnecessary tor him to appear so far as the merits of the 
appeal are concerned. We direct him to bear his own costs. 


N.S: Appeal disnussed. 
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Í PRIVY COUNCIL. 


[On appeal from the High Court of Judicature at Madras.] 


PRESENTe=—Lorp ATKIN, Lorp Tom iin, SIR LANCELOT 
SANDERSON, SIR GEORGE LOWNDES AND Sir Brnop MITTER. 
| 


Sitalakshmi Ammél ..  Appellant* 
v. "E 
Venkatasubramanian .. Respondent. 


Practice—Trial Judge—Credibility of witnesses—Finding of fact based 
on—Interference in appeal with—Conditions—Onus on appellant—Appellate 
Court—Criticism of Lower Court’s judgment—Right and duty of—Limits 
to—Grounds of crëicism—Specification of—Necessity. 


Where. the issue is one of pure fact i. its decision depends entirely 
on the credibility of conflicting witnesses, the Privy Council must of neces- 
sity be greatly influenced by the opinion of the Trial Judge who has seen 
and heard the witnesses. Except in rare,cases which are susceptible of 
being dealt with wholly by argument, a Court of Appeal will hesitate long 
hefore it disturbs the findings of a Trial Judge based on verbal testimony. 


e 
Khoo Sit Hoh v. LimeThean Tong, (1912) A.C. 323 at 325 followed. 


Held, that the above principle did not receive sufficient attention from 
the learned Judges of the High Court, who reversed the Trial Judge, and 
that there was not in their judgments or the criticisms of the findings and 
evidence below sufficient ground for discharging the onus which lay so 
heavily on the appellant before them. 


It is no doubt the right and the duty of an Appellate Judge to criticise 
fearlessly where necessity arises by pointing out judicial shortcomings in 
a Lower Court, but respect for the judicial office and common fairness 
require both that the criticisms should be expressed temperately and that 
the grounds for the criticism should be stated. 


Where one of the Appellate Judges allowed himself to say of the 
judgment of the Court below that from beginning to end it was full of 
misstatements and special pleading, but he did not specify any of the alleged 
misstatements, and his criticism was found to be wholly unfounded, their 
Lordships expressed disapproval of judicial criticism couched in such a 
form. 


Appeal No. 18 of 1929 from a judgment and decree, dated 


the 15th November, 1927, of the High Court, Madras (Rame- 
sam and Phillips, JJ.), reversing a judgment and decree, dated 
the 20th August, 1925, of the Subordinate Judge of Dindigul. 


The two questions for consideration on this appeal were 
(1) whether the will in suit was genuine, and (2) whether the 
adoption of the plaintiff-respondent was true antl valid. 


The fearned Subordinate Judge, after recording a mass 
of oral and documentary evidence, found against the plaintiff- 
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respondent both on the question of his adoptionħand of the wili 


- set up by him. The plaintiff appealed, and the High Court came 


to the conclusion that, on the evidence and the probabilities of 
the case, a prima facie case for the plaintiff in favogr of both the 
will and the adoption was made out. 


Against the judgment òf the High Ceurt the defendant 
appealed to His Majesty in Council. 


Upjohn, K.C. and Dube for appellant. è 
| Narasimham for, respondent. 


Reference was made during the argument to Khoo Sit Hoh 
v. Lim Thean Tong ` on the question of the weight to be attached 
to the conclusions of fact of the Trial Judge who saw and heard 
the witnesses give their evidence. ` 


25th February, 1930. *Thets Lor dships’ judgment was deli- 
vered by 


LORD ATKIN.—This is an appeal from the High Court of 
Judicature at Madras in a suit in which the infant plaintiff 
suing by his next friend, his father, Gopalakrishna Aiyar, claim- 
ed from the defendants possession of the properties of Sita- 
rama Aiyar, who died in January, 1922. The plaintiff claims 
to be the adopted son of Sitarama Aiyar, and also to be devisee 
under a will of Sitarama Aiyar, said to have been made on the 
day -of the adoption and confirming the adoption. The defend- 
ants are the widow of Sitarama, the mother of Sitarama, and 
one Seeni Nadalwar, a lessee of the property. They deny that 
there ever was any adoption or any will, and upon those two 
issues of fact the case turns. The suit was brought in the Court 
of the Suberdinate Judge of Dindigul. The Subordinate Judge, 
after several days’ hearing, found against the adoption and the 
will: the High Court reversed these findings and decided in 
favour of the plaintiff in both issues. The defendant widow 
now appeals. - 


Sitarama, a man of about 46 at the date of his death, had 
married three times. His first two wives had predeceased him, 
and the only issue, a daughter, had also died in infancy. About 
a year or two before his death he had married the second de- 
fendant, sa girl @f about 12. In November, 1921, the marriage 
was consummated; after cohabiting with her husband for three 


SS 
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days the-girl returned to her father’s house, which is said to 
be about 100 miles from Palni, where Sitarama lived. No in- 
ference as to the marital relations is sought to be drawn from 
this fact. Such a temporary withdrawal from cohabitation by 
consent is said in such circumstanges not to be unusual. Sita- 
rama’s health wag not satisfactory. He was thought to be 
suffering from an affection of,the throat; and on one occasion 
at least had vomited blood. He had in consequence consulted 
doctors at Madras. What their advice was we do not precisely 
know; but his illness apparently did not interfere with his ordi- 
nary avocations:.in particular it did not prevent him marrying 
and consummating his marriage. On,the 3rd January, 1922, 
he died, after an attack of vomiting blood.. The conflict between 
the parties arises as te the events of the last four days of his 
life. According to the case of the, plaintiff Sitarama had an 
attack of vomiting on Saturday, the 31st December. He became 
despondent about his life: and determined to adopt a son, a 
project which he is saad to have entertained for two or three 
months previously. One, Gopalakrishna, who had married a 
daughter of Sitarama’s maternal aunt, had according to his story 
been living in Sitarama’s house for the past five years with one of 
his sons, the infant plaintiff. Sitarama announced his intention 


of adopting the son: and on Sunday, the Ist January, between ` 


9-30 a.m. and 12-30, the ceremony took place. About 20 
or 30 persons were present: when most had departed, Sitarama 
stopped a few that remained, said that he intended to make a 
will, and asked them to return in the afternoon. They did so: 
a writer was present who prepared a draft from the dictation 
of Sitarama and a fair copy: and the latter was signed by the 
testator and witnessed. One of the witnesses was agked not to 
sign until after the arrival of some expected witnesses ‘from the 
neighbourhood. They did not arrive, and he appended his sig- 
nature the next day or the day after. It had been intended to 
register the will; but on the. Monday Sitarama was unconscious 
and too ill to attend to business: on Tuesday morning he died. 
The infant plaintiff performed the funeral Obsequies in his 
capacity as adopted son. ° 

The plaintiff called ten witnesses to speak to these facts, 
nine of whom said they were present at the adoption, gf whon 


four also attested the will, while a fifth was the writer of the 
will who had not attested. 


The defendants called four witnesses: they deposede thate 
Gopalakrishna and his son were not living in the testatpr’s house: 
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on the contrary, there was ill-feeling between them. One, Rama- 
krishna Aiyar, also a cousin of the testator, said that he had 
been living in the testator’s house for four months before his 
death, and no adoption had taken place on the Stinday, and he 
and not the infant plaintiff had, at the request of the mother, 
performed the funeral obsequies. This was confirmed by the 
other two witnesses, who also sgid that they visited the house 
regularly: that there was no adoption and that Sitarama had. 
been in his usual health until the Tuesday morning, when he 
died suddenly after a return from a walk. 


The witnesses were examined and cross-examined in some — 
detail in reference to thé occurrences of the Ist to 3rd January, 
and to the conduct of the parties after the testator’s death. It- 
is obvious that one set of witnesses or thé other was committing 
perjury. The learned Subordinate Judge in giving a considered 
judgment ten days after the last hearing in Court found that the 
story of the adoption was untrue, that the alleged will was ficti- 
tious, and dismissed the suit. He founded his decision partly 
on the demeanour of the plaintiff’s witnesses, partly on incon- 
sistencies in their testimony, partly on the improbabilities of their 
story as tested by subsequent conduct. He believed the wit- 
nesses for the defendants. In these circumstances a heavy bur- 
den is thrown upon the unsuccessful litigant who seeks to reverse 
the decision. | ; 


Their Lordships will refer to one passage in the judgmeni 
of this Board in Khoo Sit Hoh v. Lim Thean Tong, 
The issue was whether the respondents mother was the natural 
daughter of the testator or only an adopted daughter. The 
Trial Judge had found she was not the natural daughter: the 
majority of the Court of Appeal of the Straits Settlements had 
reversed the decision. Lord Robson, in delivering the decision 
of the Board, consisting of Lord Macnaghten, Lord Mersey and 
himself, said as follows:— | 


‘‘The case was tried before the Judge alone; it.turned entirely on 
questions of fact, and there was plain perjury on one side or the other. 
Their Lordships’ Board are, thereforep called upon, as were also the Court 
of Appeal, to express an opinion on the credibility of conflicting witnesses 
whom they have not seen, heard, or questioned. In cOming to a conclu- 
sion on sych an issue their Lordships must of necessity be greatly influenced 
by the opinion of the learned Trial Judge, whose judgment is itself under 
review. He sees the demeanour of the wittfesses, and can estimate their 
intelligenée, position and character in a way not open to the Courts who 


edeal *with later stages Òf the case. Moreover, in cases like the present, 
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“where those Couris have only his note of the evidence to work upon, there 


are many points which, owing to the brevity of the note, may appear to 
have been imperfectly or ambiguously dealt with in the evidence, and yet 
were elucidated to the Judge’s satisfaction lat the trial, either by his own 
questions or byethe explanations of counsel given in presence of the parties. 
Of course, it may be that in deciding between witnesses he has clearly 
failed on some point to take account of particular circumstances or proba- 
bilities material to am estimate of the evidence, or has given credence to 


testimony, perhaps plausibly put forward,. which turns out on more careful 
“analysis to- be substantially inconsis®ent with itself, or with indisputable fact, 


but except in rawe cases of that character, cases which are susceptible of 
being dealt with wholly. by argument, a Court of Appeal will hesitate long 
before it disturbs the findings of a Trial Judge based on verbal testimony.’ 


The principle laid down in the passage in question has been 
followed by this Board on numerous occasions, and is of general 


application. Their Lordships are of Opinion that it has not re- 


ceived Sufficient attention from the learned Judges of the High 
Court. .. They cannot find in their judgments or the criticisms of 
the findings and evidence below suffitient ground for discharging 


“the onus which lay s sO heavily on the then appellant. On -the 


contrary, they consider that the learned Judge had substantial 
ground for his decision, the value of which is enhanced 2 his 
careful survey of the probabilities. ) 

. Their Lordships will summarise what ie idend to he 
the matters which led the Subordinate Judge to. his conclusion. 
As to the adoption he is not prepared to accept the, foundation 
of the plaintiff’s case that the testator became seriously ill on the 
Saturday or Sunday and decided on adoption because he believed 
he had a short time to live. He accepts the evidence for ‘the 
defendants, and comments on the absence of any evidence by the 
doctor, who admittedly was in attendance on all material days. 
He points out that the circumstances of the adoption are un- 
ustial: there is unsatisfactory evidence of the usual preparation: 
there is no satisfactory. evidence of publicity: the testator’s own 
relations living in the village are not called in: there’ is no cus- 
tomary feast. The witnesses to the ceremony are for the most 
part very vague as to what actually took place. There is very 
unsatisfactory evidence that the vital ceremony of giving in 
adoption occurred at all. The wife was not consulted: no steps 
were taken ‘by the husband before or after the ceremony to in- 
form her or her father: there are inconsistent explanations of 
this said to have been given by the testator. If*there. had been 
an adoptien the adopted son would have taken the proper part 
in the funeral ceremony. The Judge accepts the evidence of 
Ramakrishna. that the witness performed, it, and finds: his evi- 
dence-corroborated by the money. bond which shows: money. bort 
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rowed by. the lessee, the defendant’s first witness, areal for 
the funeral expenses, money which ithe lessee handed to the 
mother, from whom Ramakrishna says he received it. 
__ As to the will, the Judge refers to suspicious Circumstances 
in connection with its preparation, attestation, and subsequent 


custody. The witnesses are hot agreed as toe whether the testa- 
‘tor dictated it to the writer, or wrote the draft himself in pencil. 


Their Lordships may add for themselves that the wording of the- 
will is in itself such as it would be not probable that a man 
in the position of the testator would produce impromptu without 
some legal assistance. Moreover, one attesting witness appears 
to-have said that he signed after the death ofethe testator: in 
any case he did not sign: till the next day when, according to . 


another witness the testator was unconscious: and his signature 


is not the last, so that another witness seems also to have signed 
later.than the Sunday, though again one of the witnesses says all 
signed: on.the same day. The story of the custody of the will 
which at the trial came from the possession of the plaintiff’s 
father is-remarkable. It is said to have been handed to the 
testator’s mother, who at a later date handed it for safe custody 
to the-village munsif, who was later induced by one of the wit- 
nesses to give it to him for transmission to the plaintiff’s father 
without any authority from the testator’s mother. The village 
munsif was not called. 
 -.. The learned Judge attached importance to the form of the 
testator’s alleged signature to the will. He had evidence before 
him that the signature was not the usual signature of the testa- 
tor; and he had three authenticated signatures before him with 
which to make comparisons. Their Lordships have also had the 
originals before. them and they content themselves with saying 
that they afford ground for supporting the Trial Judge’s finding. 
“= Finally, on two occasions upon which the plaintiff’s father 
Set up the adoption, an application by him to be appointed village 
karnani in succession to the testator in right of the adopted son 
aud an application to the Court to have the infant plaintiff sub- 
stituted in-a pending suit for the testator, the plaintiff’s father, 
on the adoption being challenged, took no. further ‘steps; and 
significantly, on the occasions when he did allege adoption in 
writing’ assigrfed no date either for.the adoption or the will. 
The first. writter? reference to the date appears in the oe in 
November, 1923. : 
It. is not necessary for their WENG to express agree- 
tnent. with eray single argument adduced by the rane’ Judge. 
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But after king every consideration into account there appears 
to be ample evidence which would justify the learned Judge i in, Sitalakshmi 
coming to the conclusion that the plaintiff-had not made -out ae d 
his ¢ase andè that the suit should be- dismissed. Their Lord- Venkata- 
ships are of opinion that the appeal should be allowed and that P 
the decree of the Trial Judge shotild ‘be. restored,. and they will 
humbly advise His Majesty accordingly. The respondent must: 
“pay the costs of the appeal and of the appeal to the High Court. 

Their Lordships regret that they- cannot. leave. this case 
without adverting to the judgment of one of the learned Judges’ 
in the High Court who allowed himself to say of the judgment 
of the Subordifate Judge that from beginning to end it was 
full of misstatements and special pleading. The learnéd Judge 
did not proceed to specify any of the alleged misstatements: 
and counsel for thé respondent was wnable to refer their Lord: 
ships to any. 

Their Lordships feel.bound to express ; disapproval of judi- 
cial criticism couched if such a form: It is no ‘doubt the right 
and the duty of an Appellate Judge to criticise fearlessly where: 
necessity arises by pointing out judicial shortcomings i ina Lower 
Court, but respect for the judicial office and common fairness 
require both that the criticisms should be expressed temperately 
and that the grounds for the criticism should be stated. 


Solicitor for appellant: H. SL. Polak. 
Solicitors for respondents: Chapman, Walker & Shep- 
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of—Acts amounting to misconduct—N otice prejudicial A client—S ending 
of—Fees exorbitant—Stipulation for—Chents with adverse interests—A ppear- 


ance for. 


Charges of professional misconduct must be clearly proved and should 
not be inferred from mere ground for suspicion, however® reasonable, or 
what may be mere error of judgment or indiscretion. 


Before a legal practitioner cam be found guilty of professional mis- 
conduct in sending, on behalf of his client, a notice prejudicial to his 
interests, it must be shown, first, that the practitioner knew the rights of 
parties and that his client did not know. them or did not intelligently or 
deliberately realise them, and, secondly, that the notice “was in fact pre- 
judicial to the interests of his clients. 

A practitioner, who accepts two clients with adverse interests, does not 
follow a proper practice. 

Fraudulent conduct, if intended to be alleged agasnst a practitioner, 
should be clearly and specifically mentioned in the charge, so that .the 
practitioner may have notice of it. — l - i 

` Though the fact that the amount demanded* for fees is exorbitant in 
view of the work done or the work undertaken may be open to criticism, it 
cannot amount- of itself to gross professional misconduct. 

In a case in which a legal practitioner is charged with professional mis- 
conduct the enquiry should proceed on formulate charges, not only in fair- 
ness to the practitioner but in order that th® evidence may relevantly 
bear on the particular issues, and, further, the evidence should be carefully 
taken and judged according to the ordinary standards of proof. 


= Appeal No. 62 of 1929, by special leave, from a judgment 
of the High Court, Madras (Phillips, Devadoss and Beasley, 


JJ), dated the 3rd May, 1928, finding the appellant guilty of 


professional misconduct and directing him to be struck off the 
rolls of the High Court Vakils. 


The material facts of the case, and the charges against the 
appellant, are sufficiently fully set out in their Lordships’ judg- 
ment. a l 

Dunne, K.C. and Narasimham for appellant. 

De Ganyther, K.C. and Wallach for respondents. 


10th February, 1930. Their Lordships’ judgment was 
delivered by 
Lorp THANKERTON.—This appeal is from an order of the 
High Court of Judicature at Madras, dated the 3rd May, 1928, 
by which the appellant, a vakil of 12 years’ standing, was found 
guilty of professional misconduct and was struck off the roll 
of vakils. | 
.- Under section 9 of the Letters Patent of the High Court of 
Judicattre at Madras, dated the 28th December, 1865, the High 
Court is empowered to approve, admit and enrol vakils to plead 
and act according tg the rules and directions of the Court, and 


` 


* under section 10 the High Court, is empowered to make rales for 
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their qualification and admission and to remove or suspend them 

from practice “on reasonable cause.” Rule 8 of the Madras 

Court. Appellate Side, Rules provides: 


‘*Every etequiry under clause 10 of the Letters Patent of 1865 shall 
ordinarily be heard and determined by a Bench of three Jiudges.’’ 


On the 17th August, 1927, Srinivasa Aiyar, a retired 
‘Accountant-General, filed a petition in the High Court making 
. complaints against-the appellamt’s professional conduct in relation 
to one of the‘latter’s clients, R. Mahadeva Aiyar, who was the 
son-in-law of the petitioner. On the direction of the Chief 
Justice an inquiry was held by Waller, J., at which the Advo- 
cate-General appeared in support of the petition and the appel- 
lant was represented by counsel. Wailer, J., submitted a report 
on the 26th March, 1928, in which he stated that all the charges 
had been made out and that the appellant “had been guilty of 
the grossest professional misgonduet.’’ 


On the 14th April, 1928, the High Court ‘ese to the 
appellant a notice, in which four charges were—for the first 
time—definitely formulated, and which he was called on to meet. 


Thereafter a Court of three Judges, constituted under 
Rule 8, heard the case, having the report of Waller, J., along 
with the oral and documentary evidence taken before him, sub- 
mitted to them. On the 3rd May, 1928, the Court mode the 
order presently appealed from. 

Though several objections to: the secede were taken by 
the appellant in the Courts below, these were not maintained 
before their Lordships, whose consideration was solely directed 
by the appellant’s counsel to the merits of the four charges. - 

Subject to certain observations and criticisms which their 
Lordships have to make, it is not necessary to recapitulate the 
evidence as to the various charges, which is fully detailed in the 
report of Waller, J., and the judgment of the Court below. 
Before dealing with the charges, it is right to state that, in their 
Lordships’ opinion, charges of professional misconduct must be 
clearly proved and should not be inferred from mere ground for 
suspicion, however reasonable, or what may “he mere error of 
judgment or indiscretion. An appropriate guide may be found. 
in section 13 of the Legal Practitioners Act, No. 18 of 1879, under 
which a pleader or mttkhtar may be suspended Or ‘dismissed, 
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various occasions since the end of 1920: Mabadeva Aiyar was 
born in 1900; and, while still a minor, inherited an estate said 
to have been worth three lakhs. Their Lordships are unable to 
accept all the conclusions of the Courts below as to the character 
and. capacity of. Mahadeva Aiyar, who was not a witness. It is 
clear on the evidence that according as in tura he resided with 
his wife and her father, the petitioner in the present case, or 
with his sister’s husband, Nataraja Aiyar, his actings were of - 
a differing and vacillating nature; further it seems clear enough 
that he was .thriftless. But, while there may be substantial 
ground for-.suspicion their Lordships are unable to find evidence 
sufficient to, establish that he was a mere tool im the hands of 
the appellant or that he was a weak- minded, dissolute, drunken 
young. man; this latter suggestion appears, to have been based 
on a charge, of which he was acquitted, and an admission by 
the appellant in cross-examination that he had heard that Maha- 
deva Aiyar was a drunkard. f 

The first charge is that on the 22l November, 1924—. 
purporting to be acting under the instructions from Mahadeva 
Aiyar—the appellant sent a notice in respect of certain lands i in, 
the Tanjore District, referred to as the Sundarakottai lands, 
to, Ramaswami Alyar which was prejudicial to the interests of 
his client. 

These lands had biomed to Natarajan and his sister and 
were sold by Cano in 1919 to Ramaswami, who had 
taken an assignment of a decree for debt against Natarajan and 
his sister, Itis common ground that Ramaswami was supplied 
with funds for the purchase from Mahadeva’s estate by his 
mother, and that Ramaswami purchased as benamidar either for 
Mahadeva og his brother-in-law Natar; ajan. This latter ques- 
tion was eventually the subject of a suit in the Tanjore Court. 
No. 2 of 1926, in which the Subordinate Judge, by decree, dated 
the 29th February, 1928, found that Ramaswami was banani: 
dar fòr Mahadeva and ordered delivery of the _ property by 
Natarajan, who had apparently remained in: DOSEREN up till 


that time. 
“The gravamen of this charge is that the ni of the 22nd 


November, 1924, was prejudicial to the interests,of the client, 
on whose behalf it was sent by the appellant. Their Lordships 
are of opinion ‘that the absence of instructions from’ Mahadeva 
e is not proved. The learned Judges: ‘below, in indicating an 
opinion to the contrary, eappear to -havetrelied on the view that 
Mahadeva was Proved not to have. bee in. Madras at the ‘time 
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when the appeflant maintained that he ad got personal instruc- 
tions from Mahadeva in Madras, but counsel for the respondents 
admitted his inability to maintain that view on the evidence. 

Keeping in view the opinion of this Board as to a similar 
charge in Re Lubeck, it must be shown, first, that the appellant 
knew the rights of parties and ‘that his client did not know 
them or.did not intelligently, or deliberately realise them, and, 
secondly, that the notice was im “fact prejudicial 'to the interests 
of his client. 


As regards the first gah the appellants counsel admitted 
that the appellant knew at that time that there was a guestion 
between Mahadeva and Natarajan as tp the title to the Sundara- 
kottai lands, but, in their Lordships’ opinion, it is not proved that 
Mahadeva did not know his rights and realise them, so far as 
they could be realised before the subsequent litigation and deci- 
sion of the Court. But their” Lordships are further of opinion 
that the charge fails og the second point. The notice only states 
that which was true im fact, viz., that Natarajan was in posses- 
sion of the lands and did not recognise Ramaswami’s rights to 
the lands. It may be said that it omitted to state that Maha- 
deva also’ claimed the lands, but that claim had already been 


prejudiced by the deed of sale referred to in the notice, in con- 


nection with which the appellant had not been employed, and it 
would have been difficult to have pursued such a claim in Court 
in view of section 66 (1) of the Code of Civil Procedure (V of 
1908). 

Accordingly the first charge fails; but their Lordships con- 
sider that the appellant, by accepting two clients with adverse 
interests, did not follow a proper practice, and the fact that he 
took a vakalaitama from Mahadeva. indicates his eappreciation 
of some difficulty in this respect. 


The second charge is that the appellant obtained an er 
parte decree on the 20th October, 1926, in the High Court at 
Madras for Rs. 4,475 against Mahadeva, although the profes- 
sional services rendered were negligible and the appellant’s 
standing at the Bar could not justify a demand mor fees of such 
magnitude. l 

That suit“was iunda on an agreement by Mahadeva to 
pay the fees in question, as confirmed by his signature of the 
account in the appellants diary. The suit was at first defended 
by. Mahadeva, but, subseguent to the settlement of the issues, 
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was allowed to go by default, in conseguenge Of Mahadeva’s 
altered instructions to his vakil. a 

- Waller, J., found this charge proved on the ground that the 
appellant “tricked a weak and drunken young fooP into signing 
an acknowledgment for a large sum of money and then sued for 
unconscionable fees that he had done nothingeor little to earn.” 
The learned. Judges of the High Court also found the charge 
proved on the ground that “Mahadeva was evidently easily in- 
fluenced, and it is clear that Mr. Anandalwan took advantage 
of this fact to make him consent to pay exorbitant fees.” These 


findings hold the appellant guilty of fraudulent conduct, which 


is not mentioned in the charge, as it should haveebeen, if it were 
intended to make such a case, so that the appellant should have 
notice of it. It may further be noted that no such defence was 
suggested, either in the written statement or the issues settled 
in the suit for fees. . i e: 

A careful scrutiny of the evidence i in this case fails to dis- 
close evidence sufficient, in their Lordships’ opinion, to support 
such findings, nor was the respondents? counsel able to point to 
such evidence. The size of the fees in relation to the work done 
or the work undertaken may be open to criticism, but it cannot, 
in their Lordships’ opinion, amount of itself to gross profes- 
sional misconduct, and this appears to consist with the views of 
the learned Judges in the Courts below, who found the grava- 
men in the fraudulent conduct, which they held to have been 
established. 


The third and fourth charges, WK inter-related, are 


as follows, viz.: 

“3. That you were a party to the getting up in October, 1926, of a 
promissory note, dated 28th October, 1924, that that note was endorsed 
in blank by eSubbaraya Kottadia with the intention that it should be 
handed over to Cunniah, that ultimately when it was endorsed to Rama- 
chandra Alyar, it was endorsed to him as your agent and that you were 
the principal whom he represented in C.S. No. 742 of 1926 on the file of 
the High Court. 


“4. That you were a party to the seliane adjudication (as an ` 


insolvent) of Mahadeva Aiyar by Ramachandra Aiyar with the object 
of getting the settlements made by Mahadeva Aiyar on his wife cancelled.’’ 


The promissory note referred to was for Rs. 10,000 and 
was stated to be security for a balance owing by Mahadeva to 
Kottadia for jewellery bought from the latter by Mahadeva. 

Two cruciat questions arose on these charges. First, 
whether the debt to Kottadia was a gerfuine debt of Mahadeva. 
Waller, J., held that if was not a genuine debt, but the High 


Court. took a contrary view, and their „Lordships Se the 
= K 
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finding of the’ High Court. The second, and even moe crucial 
question was whether Ramachandra was in fact the appellant's , 
agent in the suit on the promissory note, referred to in the 
third charge, and the adjudication referred-to in. the fourth 
charge. On this question the findings of the Courts below were 
unanimously against the appellarft, but counsel for the respond- 
„ents found himself unable to maintain before this ‘Board that 
the evidence justified more than strong suspicion that Rama- 
chandra was betamidar of the appellant in these matters. Their 
Lordships are, therefore, unable to hold these charges proved. 

The result is that their Lordships hold that none of the 
charges has been proved. The course of procedure followed in 
the enquiry appears to have been different from that ordinarily 
contemplated by the Rules framed under the Letters Patent, and 
to have unduly complicated the issues and the evidence. In 
their Lordships’ opinion, thé enquiry in a serious case of this 
kind should proceed gn formulated charges, not only in fairness 
to the person chargeé with professional misconduct, but:in order 
that the evidence may relevantly bear on the particular issues, 
and, further, their Lordships are of opinion that the evidence 
should be carefully taken and judged according to the ordinary 
standards of proof. 

In accordance with their naa dict Lordships have 
humbly advised His Majesty that the appeal should be allowed 
and that the order of the High Court of the 3rd ae 1928, 
should be recalled. 

Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents: Solicitor, India Office. 


Teles Appeal allowed. 
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certain cane Be the property ol the Waki, the defendants? answer 
was that the lands were an.ancient estwnrart tenure, held for a long though 
indefinite time at a fixed rent and as heritable property, of -the’ plaintiff ’s 
“predecessors. In substance, the facts necgssary- to support: that defence were- 
-proved, though’ the actual date and circumstances of the_ origin of the 
-tenure were not. The tenure had been sold in Court aucfions for arrears 
of rent, and had been described as an istimrari mokurrari tenute in 1859 
and in- 1902; rent receipts were produced for a long series of years, in 
“which, the tenure was also thus described; and it was proved that, in 1869, 
_the mutwalli of -the day had sued unsuccessfully for. enhancement of 
© 

“rent. The defendants contended that, by way of completing their title to 
a tenure actually enjoyed over so long a period of. years, there ought to 
Jhe -presumed some lawful origin, and they urged that the Mahomedan law 
afforded such an origin in the exception to the rule that with the leave ` 
‘of the Kazi’ an alienation by wayeof permanent tenure at fixed rent, AE 
wise tinlawful,‘ was permissible to a inutwalli. . 


“~ 


Held, affirming the High Court, that the piesumiption of a lost and 
“tinrecorded permission of the Kazi for the creation of the tenure of wakf 
Jands under which the defendants claimed to hold was in itself reasonable 
‘and proper as the natural form, which a legal origin would take, and that 
that presumption ae the defendants’ answer to the plaintiff’s claim 
to possession. ae 


Bawa Magniram Sitaram v. Kana Manibhai, (1921) L.R. 49 I.A. 
54 : I.L.R.-46. B. 481: 42 M.L.J. 501 (P.C.) followed. 


Quaere, whether the leave of a Kazi is now a rarity and obsolescent. 


S. 114 of the Evidence Act does not prevent the inference of a con- 
sent by the Kazi in the tabsence of any evidence of an application to the 
Kazi for leave, or some other proved fact. 


The presumption of an origin in some lawful title, which the Courts 
have so often readily made in order to ‘support possessory rights, long and 
quietly enjoyed, where no actual proof of title is forthcoming, is one which 
is. not a mere branch of the law of evidence. It is resorted to because of 
the failure ofeactual evidence. It is not a presumption to be capriciously 
made, nor is it one which a certain class of possessor is entitled to de jure. 
Where it is necessary to indicate what particular kind of lawful title is 
-being presumed, the Court must be satisfied that such a title was in its 
nature practicable and reasonably capable of being presumed, without doing 
violence to the probabilities of the case. 


Appeal No. 135 of 1927 against a decree of the High Court, 


‘Calcutta (Greaves and M. N. Mukerji, JJ.), dated the 13th 


“May, 1925, which reversed a decsee of the Subordinate Judge 
of Dinajpore, dated the 29th March, 1923, and, made in Suit 
No. 103 of 1921. 


The plaintiff-appellant is the recently appointed Mutwalli of 


e a wakf. In the said suit he prayed for possession of certain lands 


‘which, the defendants eclaimed to hold under a permanent lease 
alleged to have. been granted by a previous Mutwalli. The decree 
6 : e ) 


|| 
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of’ the Subordinate Judge was in a. of the plaintiff, but: the, 
same was varied on appeal by the decree of. the High Court, where. 
the plaintiff was held not to be entitled to possession; 


The main question on the present appeal to His Majesty in 
Council was whether the defendants, were entitled to hold the said 
lands (a) in perpettity, and (b) at a “Jow rent not liable to enhance- 


ment. aa nee 


“In dealing With the ‘contention raised by the: ‘defendants before. 
the High Court that ‘‘from the recognition by previous Mutwallis 
of the tenure as istimrart mokurrart during a long period of years, 
the Court should assume a legal origin and that it was created with, 
ithe leave of the Kazi,” the learned Judges said: 


“In this connection we were pressed with the decision in Chochola 
Pillai v. Mayandi Chettiart. The Court in that case presumed a lawful 
origin having regard to the long period during which the lease existed. 
The respondents (plaintiffs) contend that assuming this can be done in 
the case of a Hindu Temple, having regard to the rights of the Managers: 
to grant permanent leases in cases of necessity, no such assumption . can; 
be made in favour of grantees from a Mutwalli, who can only make “such 
a grant with the leave of the Kazi. I do-not think, however, that such a 
presumption is impossible in the case of a Muhammadan endowment, and 
I think that the. Court under the circumstances of the present case should 
make the assumption that the grant was in its origin lawful having regard 
to the fact that the lease has existed unchallenged since at any rate 1843; 
that the rent has.remained unchanged, -that applications for enhancement 
have been made and failed and that no Mutwalli has challenged it for a 
period of over 70 years. The respondent (plaintiff) contends that istemrari 
mokurrart does not necessarily mean permanent and heritable but that it 
means permanent during the life of the grantee and that in the years 1859 
and 1860 it was used in the sense of a grant for life and we were referred 
to the cases of Narsingh Dyal Sahu v. Ram Narain Singh? and Ram Narain 
Singh v. Chota Nagpur Banking Association3. ‘These cases lay down that 
the meaning of the term is not necessarily permanent and heritable- but that 
the nature of the grant is to be determined from the circumstances, and T 
think we should from the circumstarices. here infer that the grant was; per- 
manent - -and heéritable.’” ~~ < a ik MG 


i = ~ 


. De Gruyther, K. c and K. Br ocun a appellant. 
Dunne, K.C. and. Ayan for respondents. oe 


2lst January, 1930. Their sasha ident ) was. „deli; 
vered po aw. sa AED Pa gs ae D 


# 7 i oe 


Viscount *SUMNER.—The appellant in this case-was plain: 
tiff:in the, suit. He is the hereditary. mutwajli of ag ancient 
wakf of large extent, and he clairtied’. from the defendants pos- 
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8 
session of extensive lands,-as property of the eee which -he 
was entitled to resume. The defendants’ answer was that the 
lands were an ancient istimrari tenure, held for a long though 
indefinite time at a fixed rent and as heritable prðperty, of the 


appellant’ s predecessors, who had not only never: contested the. 
title, but had frequently acknowledged it by various overt acts, 


Other defences of limitation and estoppel were raised, but thev 
need not now be considered. In substance, the facts necessary 
to support this defence were proved, though the actual date 
and circumstances of the origin of the tenure were not. The 
tenure had been sold in Court auctions for arrears of rent, and 
had been described as. an istimrari mokurrari tenure in 1859 and 
in 1902; rent receipts were produced for a long series of years, 
in which the tenure was also thus described; and it was proved 
that, in 1869, the mutwalli of the day had sued unsuccessfully 
for enhancement of rent. "Circumstances such as these are an 
ordinary and, prima facte, a sufficient proof of the right asserted 
by the defendants. ° 


- Against this, the plaintiff’s reply was as follows :— 


‘“‘Admittedly the defendants have always owed and have often paid 
rent at an unchanging rate to the mutwalli of the wakf, to whiċh the 
lands in question with others appertained, but they can produce no grant 
or lease in support of their claim to a permanent tenure, and, if they could, 
a mutwalli cannot alienate the lands of the wakf or grant a permanent 
tenure at a fixed rent, which has the same effect. ”? 


To meet this, otherwise irrefragable, argument, the defend- 
ants contended that, by way of aaa their title to a tenure 
actually enjoyed over so long a period of years, there ought to be 
presumed some lawful origin, and the existence of such facts, 
though unrecorded and forgotten, as would establish a lawful 
origin. Mahomedan Law affords such an origin. in- the. excep- 
tion to the rule (whether still acted on in practice in modern 
times or not), that with the leave of the Kazi such an aliena- 
tion, otherwise unlawful, is permissible to a mutwalli (Ameer 
Ali, Muhammadan Law, 4th Ed., I. 428). The Subordinate 

° - © á e . 

Judge declined to make this presumption, but on appeal, the High 
Court made it and reversed his detree for possession. Greaves, 
J., with whom Mukerji, J., concurred, observed 

.“‘I think that the Court, ander the circumstances of the present case, 
should make the assumption that the grant was in its origin laWful, having 
regard to the fact that the lease has existed ‘unchallenged since at any 
rate 1843, that the rent, has remained unchanged, that applications for 
qnhancement have been mafle and failed, and that no mutwalli kas ene 
ed it for a period of over seventy years.’ i 


i 
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It is agains® this conclusion that the present appeal is 
brought. - 


This question was dealt with by their Lordships’ Board 
in Bawa Magniram Sitaram v. Kasturbhai Mambhai*. In that 
case a lease of 53 acres of land, which had been previously 
settled-as part of a mutt, was granted to a tenant, upon terms 
which, on the true constructi®n of. the document, were held to 
amount to a fermanent lease, terminable only on non-payment 
of the rent reserved. The land had been held for the greater 
part of a century at the original low rent continuously without 
any disturbance of the tenants or anything to show that either 
party to it regarded the right of the tenants as other than per- 
manent, while circumstances were proved, which appeared to 
establish the contrary. The decision proceeded upon the as- 
suinption that the grantor of the dease had been the Shebait. 
If so, the property having been devoted to religious purposes, 
the power of leasing Would not extend beyond a grant for the 
life of the Shebait for the time being. < 


The Board, relying on, the established exception to this 
limitation of his powers, namely, that a permanent alienation 
of temple property is valid, when there is proved necessity for 
the alienation, and following the case of Chockalingam Pula v. 
Mayandi Chettiar’ came to the conclusion that, failing actual 
proof of such necessity, its existence ought under the circum- 
stances to be presumed: ; 

‘At the lapse of 100 years,”” says Lord Buckmaster, “when every 
party to the original transaction has passed away and it becomes completely 
impossible to ascertain what were the circumstances which caused the 
original grant to be made, it is only following the policy, which the Courts 
always adopt, of securing, as far as possible, quiet posscssioneto people, who 
are. in apparent lawful holding of an estate, to assume that the grant 
was lawfully and not unlawfully made.’’ reese 

It is to be remarked that in the case of Chockalitgam Pillai 
the date and terms of the original grant of the land to the mutt 
were on record, the date being 1756, and that in the earlier case 
of Murugesam Pillai v. Manickavasaka Pandaya,” in which the 
above quoted doctrine was also invoked, the interval between 
the impugned grant and the suit, which challenged it, was only 
25 years. Further in Chockalingam’s case**as appears at 
page 496¢of the report, a good deal was known and “proved in 





~~ 1. (1896) I.L.R. 19 M. 485: 6 M.L.J. 247. 
_ 4, (1921) L.R. 49 I.A. 54: L.L.R. 46 B. 48l¢ 42 M.L.J. omy 
5. (19?7) L.R, 44 I.A. 98: I.L.R. 40 M. 402: 32 M.L.J. 369 (P.C. 


t 
Hi 


P.C 
Syed 
*“Mahammad 
Mazaffar-al- 
Musavi 


V, 

Bibi Jabeda 
Khatun. 

Viscount 

Sumner. 





= ê 
646 THE. MADRAS LAW JOURNAL REPORTS. [ veL. 
d 
sues evidence. of the circumstances existing when he” grant in au 
ee tion was made, and this was considered by the Court as part of- 
Mazaffar-al- the material, justifying the presumption of some necessity. - In 
Musavi the case in Bawa Magniram Sitaram v. Kasturbhei Matibhai* 
Bibi Jabeda their Lordstiips, however, applied the presumption without de- 
arin: bating ‘the circumstances or “the probabilities of the case, no 
Viscount doubt in view of ‘the fact that so long a time had elapsed Since 
Sumner. the event that any such consideration would have been specu-_. 


lative. 

The question then is nan this decision applies in the 
present case, or whether any ground exists on which it can be 
properly distinguished. . ë 





The presumption of an origin in some lawiul title, which the 

Gourts' have so often readily made in order to support possessory 

rights, long and quietly enjéyed, avhere no actual proof of title 
15 hee ia is one which is not a mere branch of the law of - 

evidence. -- It is resorted-.to because ofthe failure of actual 

$ evidence. Hence their Lordships cannot accept the .appellant’s 
contention that the provisions of the Indian Evidence Act, 

section 114, prevent the inference’of a consent by the Kazi in 

the absence of any evidence of an application to the Kazi for 

leave, or some other proved fact of that kind. The matter is 

one of.a presumption, based on the policy of the law, but even 

considered as an inference from proved facts, the leave pre- 

sumed ‘is a thing, which may well be regarded as likely to have 

happened. At the same time it is not a presumption to be 
capriciously made, nor is it one which a certain class of posses- 

sor is entitled to de jure. In a case such as this, where it is 

nécessary to indicate what particular kind of lawful title is 

being presumed, the Court must be satisfied that such a title was 

in its nature practicable and reasonably capable of being prê- 

sumed, without doing violence to the probabilities of the case. 

° The presumption is not an “open sesame,” with which to unlock 
in favour of a particular kind of claimant a closed door, to 

i which neither the law nor the proved facts would in themselves 
° have afforded any key.. It is the completion of a right, to which 
circumstances clearly. point, where time has obliterated any 

e record of the original commencement. . 


e © ` These was, lrowever, in evidence in the present case a sanad 
of the Emperor Shah Alam, in 1772, which granted the trustee- 
ship of the wakf mahals, within which. the villages in suit are 


e : 
Pe angi ES anan 


4. (1921) L.R. 49 LA. 54: LL.R. 46 B. 481: 42 MJ. 501 (P.C.). 
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situated, to. af ancestor of the appellant as mutwalli, with an 
express declaration that he “is not competent to give istimrart 
or mokurrayi or lease at a low jama to.any person ‘anything 
appertainingsto the said pergunnah.” This sanad was confirmed 
by the Nawab Nazim and the East India Company, and here, 
it was said, was the real legal origħ of this. mutwalliship, created 
with a specific restriction-on its powers, long anterior to the 
earliest date to which the re8pondents’ proof could be carried. 
If so, the sanad is in terms absolute, and reserves no right to 
‘alienate with the consent of the Kazi, and, even if this were 
otherwise, it is unreasonable to presume some leave, given by 
a Kazi, of whjch no record exists, the material period being 
comparatively modern; the intervention of a Kazi being, at any 
rate, recently little heard of, if not. obsolete; and the matter not 
being one in which it is probable that a grant might have beer: 
lost, but rather that the existence of any such grant would have 
been. an extraordinary and doubtful thing. For the suggestion 
that, although his perfhission validates the transaction, it would 
necessarily be irregular and wrong in the Kazi to give it, no 
authority was produced, acd the contention itself seems te 
reduce the power of legal permission to an absurdity, while the 
argument that, in effect, the origin of this tenure was prima facte 
a usurpation on the part of some mutwalli, and that the supposed 
permission would be an impiety on the part of some complaisant 
Kazi, and that accordingly nothing should be presumed that 
would validate one wrong by the supposition of another, begs 
the question. ; 


Their Lordships answer this as follows. Without saying 
that, even in regard to a period beginning not later than 1772, 
and ending not later than 1843, it would have been improper to 
make the presumption of an unrecorded grant of leave by the 
‘Kazi at some unknown time within those limits, it is plain in this 
case that no such narrow limits apply. From the terms of the 
sanad itself it is reasonably clear that the wakf was one already 
established and subject to the general rules of Mahomedan law, 
and these, at least without express words, the Imperial Sanad 
could not abrogate. It waseadmitted that the prohibition ex- 
pressly stated in the sanad was actually identical with the pro- 
hibition which the Mahomedan law would impose, subject 
always to the power of relaxation possessed by the Kazi. As 
a matter of fact, this Wakf was of very considerable antiquity, 
of which the proof did not consist solely jn venerable. traditions 
or the doubtful accounts of annalists, but also in inscriptions di 
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ancient date and. tenor, still existing upon the watis of the build- 
ings. belonging. to it... The longer the period within which and 


the remoter the time when first a-grant might be: reasonably 


supposed to have occurred,.the less force is there in such an 
objection as the appellant has developed in argument. Even 
if the leave of a Kazi is noW-.a rarity and perhaps obsolescent 
still, In more ancient times and in different social circumstances, 
resort to it may well have been common; otherwise, indeed, 
how came the rule to:be recorded as existing and long establish- 
ed in learned and formal treatises? What is now, as is only 
too well known, commonly achieved only by usurpations and 
breaches of trust on the part of delinquent mytwallis, may in 
earlier and purer times Have been regularly done in conformity 
with the prescriptions of the law. In their Lordships’ opinion 
the presumption of a lost and unrecorded permission of the 
Kazi for the creation of thé tenure of wakf lands, under. which 
the respondents claim to hold, is in itself reasonable and proper 
as the natural form, which a legal orfgin would take.. The 
alternative suggestion, that the creation of the tenure should be 
presumed to have been older than the creation of the wakf,:so 
that the subject of the settlement was the permanent rent and 
not the lands.themselves, is one which their Lordships do not 
think fit to adopt. ji : 


There remains the question whether fie decision of the 
Board in Bawa Magniram Sitaram v. Kasturbhai Mambhat* can 
and ought to þe distinguished on any ground. The only possi- 
ble distinction is that it was a Hindu mutt with which the case 


‘was concerned. In principle the cases are in themselves analo- 


gous. . In the language of the judgment there is nothing to sug- 
gest that the subject then under discussion was regarded as 
being in any sense peculiar or special. As a matter of public 
right their Lordships think it would be very undesirable to in- 
troduce purposeless distinctions between the law applicable in 
the case of. one community and that applicable to another. They 
are, therefore, of opinion that the presumption rightly made by 
the High Court completed the defendants’ answer to the plain- 
tiff’s claim to possession and they will humbly advise His 
Majesty that this appeal should be dismissed with costs. 


Solicitors for appellant: W. W.-Boxr & Co. 
Solicitors for respondents: Barrow, Rogers and Nevill. 
KJ.R. TF 
‘4, (1921) L.R. 49 I.A. 54: I.L.R. 46 B. 481: 42 M.L.J. 501 €P.C.). 
e 


A ppeal dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. JUSTICE KRISHNAN PANDALAI. 


Munusami Nainar ; _. Petittoner*. 


(Accused in C. C. No. 49 of 1928 on the file of the 
‘Sub-divistonal Magistyate of Tirukoilur). 

Indian Penal Code (XLV of 1860), S. 405—Criminal breach of trust— 
Money entrusted to a person—Absggnce of obligation to pay it at a certain, 
date—Mere delay in payment--If amounts to misappropriation. 

Mere delay in payment of money entrusted to a person, when there is 
nc particular obligation to pay it at a certain date, does not amount to, 
and does not furnish by itself a sufficient proof of, misappropriation so as 
to make him guilty of the offence of criminal breach of trust. 


Gunananda Dkone v. Lala Santi Prakash, Nandy, A.I.R. 1925 Cal. 613 
relied on. 
Petition under sections 435 and 439 of the Code of Crimi- 
nal Procedure, 1898, praying the High Court to revise, the 
judgment of the Court of Session;. South Arcot. Division, in 
Criminal Appeal No. 54 of 1928, preferred against the judg- 
ment of the Court of the Sub-divisional , Magistrate of Tiru- 


_ koilur in C.C. No. 49 of 1928. 


K. S.:Jayarama Atyar for S. Nagaraja Atyar for petitioner. 

K. N. Ganapathi for The Publie Prosecutor on behalf of 
the Crown. : | 

The Court made. the following 

OrpER.—The petitioner was the village headman of Situ- 
kadambur vattam in the District of South Arcot. He was con- 
victed by the Sub-Divisional Magistrate .of Tirukoilur of an 
offence under section 409, Indian Penal Code, criminal breach 
of trust by a public servant of a sum of Rs: 17-12-6 and sen- 
tenced to simple imprisonment till the rising of the Court and 
a fine of Rs. 60 or further imprisonment for 15 days in default. 
At the outset it does strike one that if the conviction 1s right 
the sentence.is utterly inadequate. The conviction and sentence 
were, however, upheld by the learned Sessions Judge of South 
Arcot. The petitioner now applies to this Court to set aside his 
conviction. | | oy ee ee 

The facts are, that on the 19th of June, 1925; PIWI, 


‘ 


‘a ryot within the jurisdictioh of the village where the peti- 


tioner was the headman; paid to the petitioner Rs, 17412-6 being 
an instalment of an agricultural loan taken by him and which 


fell due on the 10th of April, 1925. The petitioner paid this 


mang o er ~ 





e a a ka 


7 T R.C. No. 440 of 1929. a fete Oth January, 1930. 
Cr. R.P. No. 399 of 1929. gees 
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sum into the treasury on the 20th July, 1925, together with 
one rupee, in all Rs. 18-12-6. The additional sum was repre- 
sented by the petitioner to be the interest levied from P.W. 1 
according to the rules for takkavi loans for theedelay in the 
payment of the instalment. It is said that the accounts kept by 
the petitioner show that this*additional sum .of one rupee was 
paid by P.W. 1 and it was therewith that the ultimate sum of 
Rs. 18-12-6 was paid. The charge against the petitioner is that 
he misappropriated the sum of Rs. 17-12-6 dishonestly for his 
own benefit during the period between the 19th of June and the 
20th of July. I have heard the learned Public Prosecutor on 
this point and I am unable to see that there is any evidence in 
the case except the delay to show that during the period between 
the 19th of June and the 20th of July the petitioner did dis- 
honestly use this sum, Rs. 17-12-6. The Lower Court seems to 
be of the opinion that thé delay is sufficient proof and that 
because the petitioner did not remit the sum of Rs. 17-12-6 im- 
mediately on receipt to the treasury he myst be held or presumed 
to have misappropriated the amount tq his-own use. I do not 
think that there is any such presumption which arises on facts 
like the present. ‘I asked the learned Public Prosecutor to say 
whether there was any rule under which a sum paid as an instal- 
ment of an agricultural loan should be paid into the treasury 
within a particular period. There appears to be no such rule. 
This, of course, does not mean that an officer who receives 
money of that character may retain it for all time with impunity 
and then say that as he was not required to pay it within a cer- 
tain time, he is at liberty to do what he likes with it. On the 
contrary, it does not follow, merely because an instalment of 
an agricultural loan is not paid the very next day into the trea- 
sury, that thereupon and therefrom an inference begins to be 
drawn against the Village Munsif that he has misappropriated 
the amount so omitted to be paid. The inference is purely one 
of fact and I certainly think there are no circumstances in this 
case from which such an inference could be drawn. What the 
petitioner himself said was that as the full amount of the instal- 
ment due, namely, the amount of, the principal and the interest 
due, was not paid, he detained the amount till the balance was 
brought. There is nothing to show that this was not the case. 
The accounts apparently show that the interest was subse- 
quently paid and when it was paid the total amount was sent to the 
treasury. P.W. 1 np,doubt says that he did not pay the interest 
Subsequently and that it was the petitioner himself, to a his 


y e 
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fraud, that supplied the sum of one rupee and paid the total. 
But obviously the statement of a man like P.W. 1 in this case 
cannot he acted upon, where it turns the scale between guilt and 
innocence ofthe petitioner, because, upon his own statement, he 
bears some kind of grudge or ill-will to the petitioner. It seems 
that there was a previous case similar to the present against this 
petitioner and that the petitioner was acquitted on appeal. The 
present P.W. 1 has the efffontery to say that upon that ac- 
quittal the pefitioner was restored to his office, and that if he 
were not so restored he would not have preferred this com- 
plaint. A man who can acknowledge such a conduct certainly 


‘does not deserve to have his words accepted as true, where the 


intention of it is to incriminate the p&titioner whom he wishes 
to see out of his office. If authority were necessary for the 
proposition, that meré delay in payment of money entrusted to 
a person, when there is no pgqrticuler obligation to pay it at a 
certain date, does not amount to and does not furnish by itself 
a sufficient proof of Misappropriation, such authority will be 
found in Gunananda Dhone v. Lala Santi Prakash Nandy’ where 


it is stated that | 
“Where there is no time fixed for the payment of the money or 


where no place is assigned for the keeping thereof, the accused cannot be- 


said to have committed the offence of criminal breach of trust for merely 
mixing the trust money with his own etc.” 


There is no question here of mixing the money with the 
petitioner’s money, because there is absolutely no proof in the 
case of any such conduct. As the only fact proved against the 
petitioner was that he paid the money only 31. days after its 
receipt and that fact is legally insufficient by itself to prove that 
the accused committed criminal breach of trust, the conviction 
must be set aside and the fine, if paid, will be refunded. 

N.S. = Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE JACKSON. 


Renganatha Aiyangar (minor) through his next ; 
friend Krishna Aiyangar | Petittoner* 
in both cases (Plaintiff) 

ay e 
Sundararaja Aiyangar (minor) and two others .. Respondents 
in both cases (Defendants 1 to 3). 
Civil Procedure Code (V of 1908), O. 7, Rr. 10 and 11—Undervalua- 
tion of suit—Direction for révaluation—Suit exceeding the pecumary juris- 


*C.R,Ps, Nos. 959 and 1288 of 1928. ee 7th October, 1929. 
5 1. A,I,R. 1925 C. 613 at 615. 
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diction on revalution—Direction by the Court.to pay the deficient Court-fee 
—Non-compliance with the direction—Rejection of She plaint—Legality— 
Proper procedure. 


Where a Court finds that a suit is undervalued and directs it to be 
revalued, and the revaluation of the suit is beyond the pec@niary jurisdic- 
tion of the Court, the proper procedure to be followed by the Court is to 
return it for presentation to the prpper Court; the Court has no power to 
call on the plaintiff to pay the deficient Court-fee anf to reject the plaint 


on non-payment of the same. 4 


Kannuswaint’ Pillai. v. Jagathambal, (1918) I.L.R. 41 Mad. 701: 35 
M.L.J. 27 followed. ii 


Petitions under sections 115 of Act V of 1908 and 107 
of the Government of India Act praying the High: Court to 


revise the orders of the Court of the District Munsif of Deva- 


kotta, dated 13th March, 1928 and 28th March, 1928 made in 
O.S. No. 385 of 1926. 


. R. Kesava Aiyangar foz petitioner. 


V. Rajagopala Aiyar and T. V. Ramah for respondents. 
The Court delivered the following ¢ 


JupGMENT.—In this case the District Munsif of Devakotta 
found that the petitioner’s suit oa revaluation was beyond his 
jurisdiction. He ordered him to pay the deficient Court-fee 


within 15 days and when that was not done he rejected the plaint 
under Order 7, Rule 11 of the Code of Civil Procedure. 


There is some divergence of opinion as to what is the pro- 
per course in these circumstances, but the only case in the autho- 
rised reports is Kavnuswami Pillai v. Jagathambal’ which in 
my opinion accords with the plain reading of the statute. If 
a Court finds a suit beyond its jurisdiction it cannot do more 
than order it to be presented in the proper Court. 


The [istrict Munsif in this case had no jurisdiction to 
reject the plaint and I cancel the order. He is directed to 
return the plaint. The petition is allowed with costs. 


N.S. ; Petition allowed. 


| — ee an 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—Mr. JUSTICE WALLACE AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 


A.R.R.M.N. Narayanan Chettiar .. Appellart*® 
< ; (Defendant) 

v. ° f 
Kadir Sahib and others å _. Respondents 
(Plaintiffs). 


6 
Indian Tarif Act (VIII of 1894), S. 10— Sale of salt—Payment of 
price inclusive of excise duty to the vendor—Subsequent reduction of duty 
with effect from a date prior to the date of the transaction—Refund of 
portion of amount to the vendor by the Government—Right of the pur- 
chaser to claim the amount. 


e 

. Where a purchaser of salt paid to the vendor the price of the salt 
which included the excise: duty at the rate prevalent at that time and, 
subsequently, the rate of excise duty on salt was reduced with effect from 
a date prior to the date of the transaction, as a result of which the vendor 
obtained a refund from the Goverment of the amount which represented 
the difference between the amount of duty originally paid and the amount 
which would be payable according to the reduced rate, 


Hield, that the purchaser was entitled to recover this amount from 
the vendor under S. 10 of the Indian Tarif Act. 


Second. appeal against the decree of ‘the Court of the Sub- 
ordinate Judge of Tinnevelly in Appeal Suit No. 47 of 1926 
(A.S. No. 240 of 1925, District Court, Tinnevelly), preferred 
against the decree of the Court of the District Munsif of 
Tinnevelly in Original Suit No. 321 of 1924. 

C. S. Venkatachariar, V. Rajagopala Atyar and T. V. 
Ramah for appellant. 

T. M. Krishnaswami Aiyar, P. N. Marthandam Pillai and 
T. E. Ramabhadrachariar for respondents. 


The judgment of the Court was delivered by 


Anantakrishna Aiyar, J—The 4th defenđant is the 
appellant in this second appeal. The plaintiff is a salt merchant 
trading at Erode. The defendants, it was alleged, were trading 
at Tinnevelly in salt. The plaintiff purchased from the firm of 
the defendants in March, 1922, 400 bags of salt. The salt was 
sent by the ‘defendants to the several places mentioned by the 
plaintiff. The plaintiff paid the defendants the price of the 
salt which included the excise duty of Rs. 2,000 charged on the 
400 bags caldulated at Rs. 5 per bag according to the rate of 
excise dyty -prevalent at the time. The transaction „took place 
on the 5th March, 1922. Subsequently the Government of 








— 





“S.A, No. 1339 of 1926. Sth December, 1929. 
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bag. It was to have effect from a date prior to fhe 5th March, 
1922. The defendants’ firm accordingly obtained refund from 
the Government of Rs. 1,000 representing the difference in the 
excise duty at the rate of Rs. 2-8-0 per bag in respect of the 
400 bags. This amount was received by the firm of the de- 
fendants on Ist April, 1922: “The plaintiff instituted the origi- 
nal suit in the Court of the District Munsif of Tinnevelly 
claiming the sum of Rs. 1,600 which the defendants 
got from the Government, with interest thereon. The 
plaintiff also alleged in the plaint that there was a specific agree- 


ment between the parties at the time of. the transaction that, in 
case the Government should reduce the excise duéy on salt, then 
the plaintiff should have the benefit of the said reduction and 
the defendants who dealt directly with the, Government should, 
on obtaining such refund, pay the same over to the plaintiff, 
The defendants in their written estatement denied the specific 
agreement set up by the plaintiff. The 4th defendant pleaded 
that he was not a partner in the firm of the 1st defendant. With 
reference to the general allegation in the plaint that under the 
Indian Tariff Act the plaintiff was entitled to this sum of 
Rs. 1,000, even though the specific agreement set up by him 
be not proved, the defendants contended that on a proper con- 
struction of section 10 of the Indian Tariff Act the plaintiff 
was not entitled to the refund of the same. Both the Lower 
Courts held that the 4th defendant was a partner in the firm 
of the Ist defendant. They also found against the specific agree- 
ment set up by the plaintiff with reference to the revision of the 
salt duty at the instance of the Government. Both the Lower 
Courts, therefore, decreed the claim of the plaintiff on the 
ground, that on a proper construction of section 10 of the Indian 
Tariff Act (VIII of 1894), in cases where subsequent to the con- 
tract of sale there is a reduction of duty on salt, the purchaser 
is entitled to the benefit of such reduction. The Lower Appel- 
late Court further found that the defendants must be taken to 
have purchased the salt from the Government as agent of the 
plaintiff and in that view also the defendants were bound to 
refund to the plaintiff the sum of Rs. 1,000 which they got from 
the Government. This second appeal has been preferred by 
the 4th defendartt, and on his behalf his learned Advocate raised 
two conterttions before us. The first was that the Lower Ap 


pellate Court was in error in having allowed the plaintiff to set 
e 


up a new case of agençy, whereas in the plaint the case set up 
was one of sale. The learned Advocate drew our attention to 
2 e 
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the plaint whéete there are no ‘allegations regarding any agencv 
and also to the circumstance that no issue had been-raised with 
reference to this question of agency. 


The sec8nd contention that he raised related to the construc- 
tion of section 10 of the Indian Tariff Act. He drew our atten- 
tion to the corresponding section of the English Finance Act 
of 1901 and he argued that, though the Act purports to revise 
the terms of the contract between the parties, the Legislature 
has taken as the critical period with reference to which adjust- 
ment has to be made the time of delivery of the goods. He 
drew our attention to section 10 of the English Act where the 
word “delivery? is used. He also drew our attention to section 
20 of the Customs Consolidation Act of 1876, where the words 


‘used are “time of clearance or delivery”. He also drew our atten- 


tion to certain decisions where the Court while dealing with 
the Indian Act used the word “defivery” in the course of the 
judgment. Section 10 of the Indian Act, which evidently was 
taken from the English Act, does not use the word “delivery” or 
“clearance”. The difference in language, and omission of these 
words, is rather significant. I “may be that, asa matter of con- 
venience, the point of time relating to delivery may be a con- 
venient point with reference to which adjustment of rights oi 
parties could be regulated. But we feel ourselves bound in 
construing section 10 of the Indian Act to be guided by the 
express terms of the Act. As the terms “delivery” or “clearance” 
have been, as we take it, intentionally omitted in the Indian Act, 
we are led to infer that there has been some change of policy 
in the Indian Act from that of English Act. The learned 
Advocate for the appellant then argued that the test to be applied 
is whether the transaction between the parties had been, as he 
said, “closed” or not. Here again the wordings of the section 
do not in our view lend support to this contention. As we read 
clause (a) of section 10, that gives to the seller, in cases where 
the duty had been enhanced after sale, the right to recover such 
additional duty from the purchaser. This clearly, in our opinion, 
contemplates a case where the accounts between the parties ha] 
been settled and the purchaser had paid the seller the whole of 
the price agreed between the parties. If with reference to 
clause (a) a Seller is entitled under this Act tp recover from 
the purchaser, even though the transaction had,been “closed’’ the 
amount of the extra duty that he had to pay, one fails to see 
why a different policy must be taken to have been adopted with 
reference to clause (b) of the same section. Clause ¢b) f 
~N 
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the section gives the purchaser the benefit of afy decrease of 
duty. It declares that the purchaser may dedfict so much from 
the contract price as will be equivalent to the decrease of duty 
or remitted duty, and. it proceeds further to enact that “he shall 
not be liable to pay or be sued for in respect of such deduction”. 
The learned Advocate dreweour attention to the change oi 
language used in clauses (a) and (b) of the section and he 
argued that, while it is specifically*mentioned in clause (a) that 
the seller in case of increase of duty is given the rtght to sue fot 
and recover such addition from the purchaser, clause (6), 
according to his suggestion does not specifically entitle the pur- 
chaser to sue for and recover the difference. But clause (b) 
contains the words “Buta purchaser shall not be liable to pay 
or be sued for in respect of such deduction.” It contemplates 
a case where, when a suit is instituted against him, he can plead 
that in respect of this differance hg is not liable. In our opinion 
the words “he shall not be liable to pay” also cover a casé 
where he (the purchaser) might have already paid the whole of 
the amount originally agreed to. When*the Act declares that 
he shall not be liable to pay a particular*amount, it would follow 
that, if he had in fact paid the same, the general law would allow 
him to recover back what he has paid but was not bound to pay. 
We think that no sufficient grounds have been shown why the 
section should be construed in favour of the seller in one way, 
hut against the purchaser in another way. We think that, read- 
ing clauses (a) and (b), it is reasonably clear that the inten- 
tion of the Legislature was to revise the terms of the contract 
between the parties so as to give to the one or to the other the 
benefit of the increase or the decrease of duty in stich cases. 


“With reference to the decisions that were quoted before 
us we may åt once say that no direct case in which the question 
that has been raised before us arose for decision has been 
quoted to. us. , The decision in Probhudas v. Gaudada’ was 
a case ‘where the question arose whether a purchaser would be 
entitled to the benefit of the revision of. tariff valuation. The 
Privy Council held that revision of tariff valuation was quite 
different from revision of tariff duty. That was also the case 
in Hajece’Shakoo Gam v. Sabapdthi Pillai? though the actual 
decision in thatecase should not be taken to lay down correct law 
after! theedecision of the Privy Council in the case reported in 
Probhudas v. Ganidada*.' With reference to the use of the 





= a — ee ee 
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le (1925) L.R. 52 İ.A. 196: I.L.R. 52 C. 644: 49 M.L.J. 43 (P.C.). 
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of the word “dejivery” in those two cases we think that the 
word “delivery” should not be taken to have been used with a 
view to be an authoritative ruling on section 10 of the Indian 
Tariff Act mn the question now before us. We are governed 
by the wording of the Indian Act. In-the case reported in 
Hajee Shakoo Gat v. Sabapathi Pillai? the learned Chief 
Justice remarked that the [ndian Statute drafted bodily in 
section 10 the wordings of the English Act. But a reference 
to the wordings of section 10 of the Indian Act would make it 


clear that, except in a very general way, that obser vation is not 


strictly correct with reference to the particular question we have 
to decide in the present case. In any event we feel ourselves 
bound to construe section 10 of the Indian Act according to its 
wordings; and for the reasons we have mentioned we feel our- 
selves unable to accept the contention raised by the learned 
Advocate for the appellant on this’ point. On the. question of 
delivery being the test, there is one other point which would 
be against the view suggested by the learned Advocate for the 
appellant. It is not ugcommon that according to mercantile 
contracts deliveries are stipylated for and in fact made, long 
before the time when price is to be paid. In cases, therefore, 
where delivery is made earlier and the price is agréed ‘to be 
paid later, say, a month after the date of delivery, under section 
10 (a) of the Act the seller would be ‘entitled to claim the in- 
creased duty which in the meantime had been imposed by the 
Legislature. This also goes against the contention of the 
learned Advocate for the appellant, that the time of delivery 1s 
to be taken as to the critical point in construing section 10 of 


the Indian Tariff Act. 


For these reasons we think that the purchaser“was entitled 
to the benefit of the reduction in the duty in the present: case. 


No question of limitation arises because the suit was filed 
within three years from the date of the defendants getting the 
refund from the Government. Under the Act, whenever a 
seller receives a refund of such duty he has to pay the same to 
the purchaser; and that being so, we find that the plaintiff had 
a cause of actien in this suit and that the.defendants were bound 
to refund to the plaintiff the sum of Rs. 1, 000. “For these rea- 
sons we Rold that the Lower Appellate Court was right in its 
construction of section 10. 





g “Bam 1923) I.L.R. 47 M. 222: 45 M.L.J. 749,- 
= 8 
R—83 : . 


. Narayanan 
Chettiar 


. NA 
. Kadir. Sahib, 





Ananta- 
krishna 
Aiyar, J. 


Narayanan 
Chettiar 


D. @ 
Kadir: Sabib. 





Ananta- 
krishna 
Aiyar, J. 


Somasunda- 
ram Chettiar 
v. 
Peria- 
karuppan 
Chettiar. 


THE MADRAS LAW JOURNAL REPORM'S. 
. ʻ 

On the question of agency found by thg Lower Appellate 
Court, we are clear that it was not open to it to allow a new 
case of agency to be set up by the plaintiff for the first time 
in appeal, and we do not agree with the learned Advocate for 
the respondents that the judgment of the Lower Appellate Court 
could be sustained on that grund. ° 
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` We, however, agree with the Lower Appellate Court as 


regards the construction of section 10. r 


In the result, second appeal fails and is dismissed with costs. 


N.S. Second appeal dismissed. 


"IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


6 
PRESENT:—Mr, JUSTICE VENKATASUBBA RAO AND MR. 
Justice MADHAVAN Nair. 


M:.R.M.C.L. Somasundaram Chettiar ° .. Petitioner* 
(2d Respondent’s principal) 
V. . 
P.R.S. A.R. Periakaruppan Chettiar and 
others Respondents 


(Petitioner and 1st and 3rd respondent). 


Provincial Insolvency Act (V of 1920), Ss. 37, 43—Anmilment of 
adjudication under S. 43—Order vesting property in Official Recewer passed 
at time of—Direction in, for distribution thereof among creditors—Jurisdic- 
tion of. Court as to—Effect of ansmulment of adjudication. 

On annulling an adjudication under S. 43 of the Provincial Insolvency 
Act, on the ground that the insolvent did not apply for discharge within 
the time specified in the order of adjudication, the- Insolvency Court has, 
under S. 37 of the Act, ample jurisdiction to make an order vesting the 
property of the insolvent in the hands of the Official Receiver or any other 
person for distributing the assets among the creditors of the insolvent. 

Though the annulment of insolvency puts an end to the insolvency pro- 
ceedings against the insolvent, the Insolvency Court still has jurisdiction 
over the insolvent’s assets to pass the necessary orders in favour of the 
creditors. l 


Petition unger section 75 (1) of Act V of 1920 praying 
the High Court to revise the order of the District Court of Coim- 
batore, dated 11th January, 1929, in C.M.A. No. 73 of 1928, pre- 
ferred against the order of the Court of the SuBordinate Judge 
of Coimbatore (by the 1st Additional Sub-Judge), dated 27th 
June, 1928, and made in I.A. No. 967,of 1927 in I.P. No. 61 
of 1923. 


° *C.R.P. No. 876 of 1929. 





13th December, 1929. 
oa» 
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A. C.-Samfth Aiyangar for petitioner.—The order of vesting 
has two consequences: (1) to vest the property for the benefit of 
creditors, and (2) to continue the administration in insolvency, des- 
pite the annulment. That the vesting should be for the benefit of the 
creditors is clear from the language of section 37. - A reverter to 
the debtor with or without conditions is specifically provided for 
in the latter part of the section. Unless a different consequence 
was intended.to follow there ig no meaning in vesting in-a third 
person if he is again to hold the trustee for the.debtor. The dis- 
tribution to the creditors will be according to the Insolvency Law. 
The scheme of the Act shows that the procedure under section 37 
is made applicable to all cases of annulment under the Act, wiz., 
under sections 35, 36, 39 and 43.. The procedure consequent on 
annulment under section 43 is assimilated to.that under section 39. 
The annulment on ground stated under section 43 is a new provi- 
sion in the Provincial ‘Insolvency Act and it has no counterpart 
in English Law. But the provisions of the English Bankruptcy 
Act corresponding to section 39 and the decisions thereon show 
that if the property is vested in a third person the administration 
in bankruptcy continues. (See In re Chidley. In re Lennard} 
and West v. Baker.) | | 
If, on the contrary, there is no vesting of the property in a 
third person by the order of annulment, the insolvency administra- 
tion ceases. (See Flower v. Lyme Regis Corporation®.) ‘The 
quéstion in each case is whether the annulment is absolute ‘or 
conditional. sie oo teat gt 
The Indian cases support the same view. The case 4 Thimmappa 
v. Devasi Harpal* and the case Jethaji ‘Peraji Firm v, Kristnayya® 
point to the conclusion that the administration in insolvency conti- 
nues despite the annulment. That the vesting under section. 37 
is for the benefit-of creditors is also pointed out in Roop Narain v. 
Messrs.. Kng King & Co.°, Shop Idan Lachmi Narain v. Bahadur 
Chand? and Bagi Ram v. Chanan Mal. _ It may also bg noted that 
there is nothing in the Act which provides that on annulment the 
‘insolvency jurisdiction ceases. | eo 
_ T. M. Krishnaswami Aiyar (with N. Swaramakrishna Aiyar) 
for respondents.—The vesting under section 37 can only be for the 
benefit of the debtor. The person must ‘hold the property as trustee 
for the insolvent, see Am#nagiri v. Official Recewer pf North Arcot®, 
which is an exact decision. The policy of the law is to prefer di- 
ligent creditors. See section 73° Civil Procedure Code: It is only 
if the person helds the property as- trustee for the debtor that 


> JENG 








1. (1875)eL.R. 1 Ch. D. 177, 2. (1875) L.R. 1 Ex."D. 44. 
3, (1921) 1-K.B: 488, » 4. (1929) M:W.N. 22. 
5. (1929) I.L.R. 52 M. 648: 57 M.L.T. 116, 
6. A.I.R. 1926 Lah. 370. 7. Ae 1.,R. 1927 Lah. 94. 
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aa aa na the diligent creditors can have benefit. After annwiment the insol- 
ow, vency jurisdiction ceases. See Crew v. Terro, 
Ka The vesting contemplated under section 37 can only be to wind 


Chettiar tip the affairs left unfinished by the Official Receiver, and begun 
by him. See Bailey v. Johnson™. ‘The case in Jethajt Peraji Firm 
y. Kvishnayya® is distinguishable. “The question to be decided 
there was ‘assumed and conceded. That case Snly dealt with the 
power of ‘the Official Receiver to cargy on proceedings‘under sections 
53-and 54 which had already been begun. The case in Thimmappa* 
v. Devasi -Harpalt does not touch the present question. It is 
an anomaly to ‘hold that the insolvency is annulled and yet the 
administration continues, ° 

A. C. Sampath Aiyangar in reply.—The case in Arunagiri 
v. Official Receiver of N orth Arcoi® does not draw the distinc- 
tion between conditional and unconditional annulments. Crew v. 
Terry was a case where the property was handed back to the 
insolvent ‘unconditionally and further that case approves the prin- 
ciples laid down in In re Chidley. In re Lennard”. ` 

The Court delivered the following ¢ 


Seas i JUDGMENTS. Venkatasubba Rao, J. — The question we iiae e 
“to decide relates ‘to the scope and effect of section 37 of the Pro- 

vincial Insolvency Act (V of 1920). I shall briefly state 

the facts. Periakaruppan (the respondent before us) obtained 

A a decree agàinst Marappa (the insolvent). He then attached the 
latter’s properties and brought them to sale. They.were sold 

by the Court on 24th July, 1923, and a sum of about Rs. 3, 000 

was realised. In the meantime, Somasundaram (the petitioner 

before us), acting by his agent Maruda Pillai, presented on the 

30th of June, 1923, an insolvency petition against Marappa, 

who, thereupon, was adjudged an insolvent on 6th October, 1923. 

The ‘Insolvency Court under sections 51 and 52 of the Act 

directed tht proceeds of the sale to be delivered to the Official 

Receiver. Periakaruppan, whose rights were thus affected by 

the order of adjudication, filed an appeal against it to the High 

e Court. Being advised that the more proper course was to apply 
to the Insolvency Court itself to annul his debtor’s adjudication 

he subsequently,on 9th March, 1926, withdrew his appeal. There- 

° upon, he presented a petition to the Insolvency Court for annul- 
ling the adjudication of Marappa. -He applied on two grounds, 

: first, under section 35 alleging that Marappa ottght not to have 
been. adjudged insolvent, as Maruda Pillai was not Somasun- 
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daram’s authorised agent; secondly, “under section 43, on the 
ground, that the’debtor had not applied for his discharge, with- 


in the period specified in the order of adjudication. The learned ° 


Subordinate Judge, acting under section 43, annulled the 
adjudication. It may be useful to note how this order came to 
be made. That the adjudication was liable to be annulled under 
section 43 was admitted before the Judge by all the parties con- 
cerned. .Periakaruppan the appears to have restricted his ap- 
plication, to “the ground mentioned in that section. The Court 
specially noted in its order: os z 
- “On,this ground -alone, the adjudication has to be annulled.’ ’. 

There-can be no doubt, therefore, that we must proceed 
upon the footing that the order of annulment was made under 
section 43. ` As a part of the same order, the Judge -directed, 
under section 37, the assets of the insolvent to vest in the Offi- 
cial Receiver for being distributed among his creditors. It is 
with this part'of the order that we are concerned. Periakarup- 
pan, being again disappointed; filed an appeal to the Lower Court. 
The learned District Judge observing that the order under section 
37 vesting the insolvent’s property in the Official Receiver was 
rightly made, differed froth the first Court in regard to the 
meaning and effect of that order. The District Judge observed : 


‘‘Tt appears to me that the assets of the insolvent, after an order of 
adjudication under section 37, vest in the Official Receiver merely as a 
trustee. The Official Receiver as it seems to me must merely hold those 


assets until the insolvent, or some other person proves his right to receive 
them.’’ ne : : : < 


In the result, the District Judge modified the order of the 
first’ Court by expunging the direction to the Official ‘Receiver 
to distribute the debtor’s assets amongst his creditors. 

Somasundaram has filed this Civil Revision Petition attack- 
ing the order of the District Judge. Periakaruppan, as may 
be expected, supports the order, as it revives his right to receive 
- the sale proceeds unaffected by the proceedings in insolvency. 
The question is, which of the two views is correct? 

- Section 37 corresponds. to an English rule which has been 
in force at least since the Bankruptcy Act ef 1869. To deal 
with the point raised, one gnay, therefore, uséfully turn to an 
English section, its- history and. its interpretation by the 
English Courts. ‘There were three sections that dealt with an- 
nulmenteof adjudication in the Bankruptcy Act of 4869. Sec- 
tion 28 related to arfhulments consequent on compositions or 


schemes of settlement. Section 84 referred to orders of an-° 


nulment tabe made. on failure of creditors to appoint trustees, 
i 9 
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Then there was section 81, the important one, Wiich ran thus: 


“Whenever any adjudication in bankruptcy is annulled all sales and 
dispositions of property and payments duly made, and all acts theretofore 
done, by the trustee or by any person acting under his aughority; or by 
the Court, shall be valid, but the property of the debtor who was adjudged 
a bankrupt shall in such case vest in such person as the Court may ap- 
peint, or in default of any such app8intment revert to the bankrupt for all 
his estate or interest therein upon such terms and subject to such condi- 
tions, if any, as the Court may declare be order.’’ = 


The Act of 1869 was repealed in toto by the ‘Act of 1883. 
To that there is no special need to advert, as, in this respect, its 
provisions answered to those in the latter Act of 1914, which 
repealed and re-enacted the previous statutes. This Act con- 
tains two sections in regard to an annulment of a bankruptcy. 
Section 21 (corresponding to section 23 of the Act of 1883) says 
that on the Court approving a composition or scheme, it may 
make an order annulling thé bankruptcy. This resembles the 
procedure under section 28 of the Act of 1869; but it is to be 
observed that the power given to the Courf under section 81 of 
that Act. is in express terms applied under the present Act to 
compositions or scherhes; for clause (2) of section 21 runs thus: 


“If the Court approves the composition or scheme, it may make an 
order annulling the bankruptcy and vesting the property of the bankrupt in 
him or any such other person as the Court may appoint, on such terms, 
and subject to such conditions, if any, as the Court may declare”? 


The next section that deals with annulment is section 29 
(answering to section 35 of the Act of 1883). It gives power 
to the Court to annul a bankruptcy, where a debtor ought not 
to have been adjudged bankrupt, or where ‘it is proved that his 
debts are paid in full. Under the Act of 1869, such express 
power had not been conferred on the Court, but it was never- 
theless held that it could at any time for good reasons annul any 
bankruptcy in which an adjudication had been made. (Bacon, 
C.J., in Ex parte Ashworth?.) It may be noted that in this case, 
as under section 21, the power conferred on the Court by sec- 
tion 81 of the Act of 1869 was expressly applied under this 
Act to annulments made under section 29. Clause (2) of that 
section runs thus: | 


“Where an adjudication is annulled under this sectiow, all sales and 
dispositions of property and payments duly made, and all acts theretofore . 
done, by theeOfficial Receiver, trustee, or other person acting uyder their. 
authority, or by the Court, shall be valid, but the property of the debtor 


ewho was adjudged bankrupt shall vest in such person as the Court may 
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appoint, or, in @efajult of any such E akan aé revert to the debtor for 
all his estate or int@érest therein on such terms and subject to such condi- 
tions, if any, as the Court may declare by order.’’ 

To sum up, under the Act of 1869, an adjudication may be 
annulled under Ss. 28 and 84 of that Act, also under the gene- 
ral power referred to by Bacon,,.C.J., in Ex parte Ashworth” 
already cited. To every such annulment section 81 of that Act 
applied irrespective of the ground on which it was made. The 
Act of 1914 efollowed a different arrangement. Two sections 
in that Act dealt with annulments and each of them contained 
a clause reproducing the terms of section 81 of the earlier Act. 
It follows from what I have stated that, under the English law, 
an order of annulment may either’ be absolute or conditional 
irrespective of the grounds on which the annulment is made. 


In regard to the Indian legislation, it is unnecessary for my 
purpose to refer to the earlies Acts dealing with insolvency: I 
shall, therefore, proceed at once to examine the relevant sections 
of the Act with which we are concerned (Act V of 1920). 


There are four sections in the Act which refer to an annul- 
ment of adjudication: 


(1) Section 35 which says that the Court shall annul the 
adjudication where a debtor ought not to have been adjudged 
insolvent or where his debts have been paid in full (corre- 
sponding to section 29 (1) of the English Act of 1914). 


(2) Section 36 which gives the Court power to cancel one 
of several concurrent orders of adjudication. 


(3) Section 39 which enacts that the order of adjudica- 
tion shall be annulled on the Court approving a composition or 
scheme of arrangement (answering to section 21, (1) of the 
Bankruptcy Act). ) 


(4) Section 43 which provides inter alia that if the debtor 
does not apply for an order of discharge within a certain stated 
period, the order of adjudication shall be annulled. 


Now it becomes necessary to carefully follow the arrange- 
ment of the sections in this Act. Sections 35, 36 and 37 form 
a group under the heading “Annulment of adjudication”. Sec- 
tion 37, the one with which we are immediately eoncerned, reads 
thus: , | 


“Where an adjudicatiofi is annulled, all- sales and dispositions of pro- 
perty and payments duly made, and all acts theretofore done, by the Court or 
me 
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ead to the extent of his right or interest therein on such conditions (if any) 
' Chettiar. as the Court may, by order in writing, declare.’’ ° i 
Venkata- It need hardly be pointed out that every annulment made 


subba Rao, J. under S..35 or S. 36 attracts the . consequente of section 37. 
Then comes section 39 under a glifferent heading which also 
deals with annulments. The section, after provjding that the ° 
order of adjudication shall be annulled, goes on to say that the 
provisions of section 37 shall apply. Similarly, section 43, in 
yet another group, after saying that the order shall be*annulled, 
adds: A j 


' “©The ‘provisions of section 37 shall apply accordingly.’’ 
6 
_ What is the result? 


To. annulment of every kind, that is, irrespective of the 
ground on which it is made, section 37 is applicable. The Indian 
law is thus not dissimilar to the law in England. The grounds 

N of annulment may somewhat vary under the two systems but 
the consequence are in effect idenfical. 


It is further worthy of note that section 39, which deals. 
with approval of compositions, and section 43 with failure to 
apply for discharge, both refer in identical terms to the provi- 
sions of section 37. I wish to lay stress on this point, for section 
43 marks a departure from the English law and we cannot, there- 
fore, look for guidance to English precedents; whereas section 
39, as I have already pointed out, has its counterpart in the 
‘English Act and there are in consequence decisions of English 
Courts throwing light on the subject. Now then, what do the 
English cases establish? The law is thus tersely stated by 
Williams in his book on Bankruptcy: 

‘‘Although in cases where the annulment is on the ground that the 
adjudication ought never to have been made the Court will in all respects 
try to remit the bankrupt to his original position, yet in cases where the 
. annulment is, as it, is under section 21, after the Court has approved a 

scheme or composition, a continuance of the bankruptcy in another form, 
° the rights of and against bankrupt or tķe person in whom the bankrupt’s 


estate: becomes vested by the order of the Court in respect of that. estate 
: will remain as they were under the bankruptcy.’’—13th Ed®, p. 135. 


° In other words, if the annulment under section 89 of our 

e- . « Act is “a: continuance of the bankruptcy in another form” it 
6 follows from my analysis of the sections that the same descrip- 
tion equally holds good in the case of annyjgents under 
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section 43. The*contention of Mr. T, M. Krishnaswatni Aiyar is, 


that with an order of annulment, the proceedings in bankruptcy’ 


close. This -is opposed to authority as I. have shown in my 
judgment ine Jettaji Peraji Firm v. Krishnayya® which’ the 
long argument of the learned Counsel has failed to convince me 
is wrong. In thai case I cited añ observation of James, L.J., 
in Ex parte Lennard" to the effect that a certain order was made 
“In what *continued to be a matter of bankruptcy”. Having 
regard to the facts of the present case, that is a very useful 
authority but I do not wish to refer further to that ruling- in 


~ this judgment. I may note in passing that the words, quoted 


> me in Jethap Peraji Firm v. Krishnayya’ are to be found in 
Ex parte Lennard”. (The judgement of James, L.J., is some- 
what differently reported 1 in In ra Chidley. In re Lentard*.) 


West v. Baker’? points to the same conclusion. The ques- 
tion arose in this form: whether in a suit by a person in whom 
the bankrupt’s estate was vested under section 81 of the Act of 
1869 the defendant cold plead a set off for unliquidated dama- 
ges which would have een provable had the proceedings ‘in 
bankruptcy continued. In gwing effect to the plea, Cleasby, B.; 
observes that the annulment of bankruptcy “does. net take the 
matter out of the Bankruptcy Act so as to prevent the general 
rules of bankruptcy applying.” Pollock, B.’s observations are 
even more direct:. l 

“Before this Act there were two modes of proceeding open, either to 
go on under the bankruptcy, or,to annul the proceedings altogether. Now, 
however, there is an intermediate course by which the control of the Court 
is retained, and the annulling of the bankruptcy only means that there 
shall be no adjudication of bankruptcy in the ordinary way, but the pro- 
ceedings shall be moulded on the terms of the composition, under the 
direction of the Court.” à ie th 

The question in each case is, is the annulment absolute and 
unconditional, or, is it made subject to stated terms? If abso- 
lute, the bankrupt is remitted to his original position; if condi- 


tional, the bankruptcy continues in another form, according to 


the circumstances of the case. 


In Flower v. Lyme Regis Corporation? the Court having 


‘approved the composition. made an order annulling the bank- 
‘ruptcy, but did not vest the property of the plaintiff in-him or any 





1, (1875) L.R. 1 Ch, De 177. -2. (1875) L.R. 1 Ex. D. 4. 
3. (1921) 1 K.B. 488. 
5, (1929) I.L,R. 52 M. 648: 5P M.L.J. 116- 
‘ “a 13, (1875) 45 L.J. (Bankruptcy) 49, ` ee 
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ê 
other person. After the annulment, the plaintiff brought an 
action to recover a sum of money and it was Reld that upon the 
order of annulment, the right re-vested in him and he was entitled 
to sue for the amount This case shows by contrast as Mr. 
Sampath Aiyangar points out, that if the bankruptcy is uncon- 
ditionally annulled, the insolvent is remitted pack to his origi- 


nal position. i 


Bailey v. Johnson also adopts the same test. Cockburn, ` 
C.J., points out that the Court of Bankruptcy in that case im- 
posed no condition. Therefore, the general provision ¢ of section 
81 of the Act of 1869 has its full effect, that is, it remits the 
bankrupt, the moment his*bankruptcy is annulled? to his original 
powers and rights in respect of his property. To the same group 
of cases belongs Crew v. Terry. The effect of the English. 
authorities is thus clear andeunambiguous on the point. 


Now turning to the Indian cases, I have already referred 
to Jethajt Peraji Firm v. Krishnayya’ ,edecided by a Bench, 
which follows and applies the view of,the English Courts. Be- 
sides Thimmappa v. Devas Harpal* (which is referred to in 
Jethajt Peraji Firm v. Krishnayya’) there are further cases 
which lend support to the petitioner’s contention. In each of 
them, it is expressly stated that the object of making an order 
under section 37 is to protect the interests of the creditors. See 


Roop Narain v. Messrs. King King & Co.°, Shop Idan v. Bahadur 


Chand" and Bagi Ram v. Chanan Mal. The last mentioned case is 
a clear authority in favour of the petitioner. It decides that 
when an order is made vesting the property in a receiver under 
section 37 he has the power to sell it and distribute the proceeds 
proportionately amongst the creditors. This is the very oppo- 
site of what the respondent maintains. The only case which 
supports his contention is Arutagiri v. Official Receiver of 
North Arcot? In that, there is no discussion of the cases or 
the points involved; and the distinction is ignored ‘between 
unconditional annulments and those made subject to stated terms. 
With very great*respect, I feel constrained to dissent from that 
decision, which, in my opinion, is opposed to all authority, both 
English and Indian. It is of course open to a Court to make 
an unconditional order of annulment. But, if, onthe contrary, it 








4. (1929) M.W.N. 22. 
5. (1929) I.L.R. 52 M. 648: 57 M.L.J. 10. 
6. A.I.R. 1926 Lah, 370. 7, A.I.R. 1927 Lah. 914, 
e 8 °A.ILR, 1928 Lah. 453. 9. (1926) M.W.N. 950, 
10, (1877) L.R, 2 CP.D, 403. CU. (1872) Lela Ex, 263, 
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makes an ordêr vesting the property in some person, how can it 
‘possibly be contended that the vesting is for the benefit of the 
insolvent himself? That is negatived by the very order, for, 
if it is interded to benefit the bankrupt, the Court uncondition- 
ally restored the property to him. The respondent’s contention 
leads to an obviojis anomaly. Swppose that, while annulling the 
adjudication, the Court as in Jethaji Peraji Firm, v. Krish- 
nayya? makes an order vestihg the property in the receiver and 
directs him to proceed with a petition then pending (under 
section 53 or section 54), is it to be inferred that the Court 
took this precaution for benefiting the debtor and enabling him 
to dispose of the same property over again in fraud of his 
creditors? 


I reverse the order of the Lower Court and allow the 
petition with costs. . è 

Madhavan Natr,.J.—The facts of this revision petition are 
briefly these:—The ‘respondent, one Periakaruppan Chetty, 
obtained a decree in O'S. No. 1991 of 1921 on the file of the 
Tiruppur District Munsif’s Court against one Marappa Goun- 
dan for Rs. 2,300 with interest and, in execution of that decree, 
the properties of the judgment-debtor were attached and sold 
on the 24th July, 1923. A sum of Rs. 3,387-2-0 was realised 
by the sale. Meanwhile, on 30th June, 1923, a petition to adjudi- 
cate the judgment-debtor as an insolvent, I.P. No. 61 of 1923, 
had been filed by the appellant through his agent, and he was 
adjudicated as an insolvent on 6th October, 1923. Consequent 
on the insolvency proceedings the money realised in execution 
and which was not allowed to be taken away by the respondent 
was transferred to the jurisdiction of the Insolvengy Court and 
became vested in the Official Receiver. The respondent pre- 
ferred an appeal to the High Court—C.M.A. No. 108 of 1924— 
against the order adjudicating the judgment-debtor as an tnsol- 
vent; that was withdrawn on 9th March, 1926, and he after- 
wards presented on 25th February, 1927, I.A. No. 115 of 1927, in 
the Caurt of the District Judge of Coimbatore ‘under sections 35 
and 43 of Act V of 1920 to annul the order of adjudication. 
By this date,ethe time granted to the insolvent for obtaining 
an order of discharge had long gone by; before annulling the 
order of *adjudication for this reason, the learned Stsbordinate 
Judge requested the Official Receiver to submit a report regard- 
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‘ing. the administration of the insolvent’s estate® He reported 
that “but for I.A. No. 115 of 1927 which. vas then pending 
a dividend would have been distributed long ago” and in his 
opinion the action of the respondent in filing that epetition was 
to secure a benefit to himsélf exclusive of other creditors. To 
avoid this result the Official Receiver requested the Court that 
“orders may be passed under section 37 of the Act annulling the 
adjudication by directing the Officfal Receiver to make a distri- 
bution.” “On the ground that the insolvent had nôt applied for 
discharge within the time specified in the order of adjudication 
the learned Subordinate Judge annulled his adjudication’ under 
section 43 of the Act and- in conformity with the request of the 
Official Receiver passed arf order under section 37 directing that 
the proceeds of the sale effected by the Official, Receiver before 
this date will vest in the Official Receivet who will distribute 
the assets among the creditors gntitled thereto. -I may heré 
mention that this order, if strictly construed, will not include 
Within its operation the amount realised if? execution of the res- 
pondent’s decree as the sale under which it was realised was not 
effected by the Official Receiver; but throughout the proceedings 
the order has been understood to’ apply to this amount also: 
this has not been denied before us, and the case has been argued 
on this hasis. The respondent preferred an appeal against that 
order to the District Judge (C.M.A. No. 73 of 1928) taking 
exception to the direction to the Official Receiver to distribute 
the assets in his hands to the creditors. The learned District 
Judge upheld his objection and modified the Subordinate Judge’s 
order “by expunging the direction to the Official Receiver to 
distribute the assets of the insolvent amongst his creditors.” ` 


ca. 


`: ` The reasoning. of the learned District Judge may be stated 
im his own words: | ; 


- a 


. 


-_ ‘*There can be. no objection to his ordering that the assets should vest 
in ‘the Official Receiver. But I must agree with the contention of the 
learned pleader for the respondent that section 37 does not give an Insol- 
yency “Court. power to direct the Official Receiver to go on with the distri- 
bution of the assets among the creditors as if the insolvency proceedings 
wére ‘Still going on ©... . Ik appears to me that the 
assets: of the insolvent after an order urfder section 37 vest'in the Official 
Receiver-merely as a trustee. The Official Receiver, as it sgems to me, must 
merely. hold theseeassets until the insolvent or some other .person proves 
his right to receive them.” Wa 


-. °° This. Civil Revision Petition is dir®cted against the above 

order ofthe learned -District Judge. Under this order the res- 

péndent’s rights as execution creditor against the dpsplvent will 
o . ° 
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order vesting the assets of the insolvent in the hands of the 
Official Receiver for the ben®fit of the creditors, that an order 
annulling the*adjudication does not necessarily put an end to 
the jurisdiction of the Insolvency Court to deal with the insol- 
vent’s asgets and that the order which the learned Subordinate 
Judge has passed in this case is justified both under the terms 
of section 37 of the Act and under*the decisions of this and 
other Courts including decisions under the English Bankruptcy 
Act. On the other Mand the respondent contends that an order 
of annulment ipso facto puts,an ead to insolvency proceedings 
and that the only jurisdiction which the Insolvency Court has 
under section 37 to pass a vesting order is to pass such an order 
sunply vesting the property of the insolvent in a Receiver or 
some other person appointed by the Court merely as a trustee 
as held by the learned District Judge. We have now to examine 
which of these contentions should be accepted. 


I shall first deal with the appellant’s argument based on the 
terms of section 37 of the Act. Clause (1) of section 37 runs 
as follows:— | 


| “Where an adjudication is annulled, all sales and dispositions of pro~ 
perty and payments duly made, and all acts theretofore done, by the Court 
or receiver, shall be valid; bit subject as aforesaid, the property of thé 
debtor who was adjudged KA KA shall vest in such person as the Court 
may appoint, or, in default of any such appointment, shal] revert to the 
debtor to the extent of his right or interest therein on such conditions Gif 
any) as the Court may, by order in writing, declare.’ 


“We are concerned only with the latter part of the section: 


Under this section when an adjudication is annulled the Insol- 
vency Court has jurisdiction to pass two kinds of orders regard- 

ing the property of the insolvent. It may pas$ an order vesting | 
the property of the insolvené in such person as the Court may : 


appoint or it may pass an order which will have the effect of 

reverting the property to the debtor on suci conditions (if 

any) which it may by order’in writing declafe. If at the time e 

of annulment no vestig order is made by the Court or condi- 

tions be imposed, the bankrupt. is, subject to any prior disposi- 

tion madepy the trustee, remitted to his. original position with 
6 


-Somasunda- 
ram Chettiar 
7. 
Peria- 
karuppan 
Chettiar. 





Madhavan 
Nair, J. 


670 THE MADRAS LAW JOURNAL REPORTS. [ veL. 


e 
regard to his rights over the property (see Baile v. Johnson": 
see also Flower v. Lyme Regis Corporation). The second 
kind of order that may be passed under the section is obviously 
one to the advantage of the debtor and if the Court's intention 
is to benefit the debtor it will be evident that the order which 
the Court will pass under section 37 will be ope of this descrip- 
tion. An order of this kind has not been passed in the present 
case. It will follow from this redsoning that the other kind of 
order which the Court may pass, that is, an order vesting the 
nroperty of the debtor in some person appointed by the Cai 
can only be an, order in favour of the creditors, for there is no 
point in passing an order in favour of the debtor under this 
part of the section when clearly an order of that description can 
be passed, as I have pointed out, under the second kind of order 
contemplated by the section. The antithesis between the two 
kinds of orders that may be passed under the latter part of 
section 37 clearly shows that the Legislature, when it gave the 
Court power to make an order. vesting the®property of the debtor 
in a person appointed by it, intended that the assets of the 
debtor should be administered by such a person in favour of the 
creditors. It is, therefore, clear, apart from the question whether 
in spite of the annulment, insolvency proceedings continue or 
not, that under the terms of section 37 (1), when the Court 
annuls the adjudication it has ample jurisdiction to make an 
order vesting the property of the insolvent in the hands of the 
receiver or any other person for distributing the assets in favour 
of the creditors. In this view no exception can be taken to the 
direction to the Official Receiver to distribute the assets in his 
hands to the creditors contained in the order of the learned 
Subordinate Judge. 
e 


The same conclusion can be based on a less narrow ground. 
I think section 37 is based on the broad principle that though the 
annulment of insolvency puts an end to the insolvency proceed- 
ings against the insolvent, the Court should be held still to have 
jurisdiction oves the insolvent’s assets to pass the necessary 
orders in favour of the creditors ag otherwise the insolveht will 
be benefited to the detriment of the creditors which is unjust. 
“The jurisdiction (of the Court) after the order fo annul” is 
thus stated in Robeon’s Law of Bankruptcy (7th Edn., pages 675 





and 676): ° 
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6 
“After the Sbankruptcy is annulled the authority of the Court will 
survive so far as nfay be necessary to complete the acts which were in- 
complete at the date of the annulment order and to complete justice. So 
also the Court has jurisdiction over the proceedings notwithstanding the 
annulment of @ankruptcy.’’ ; 


Under the Provincial Insolvency Act annulment may be 
ordered under four sections, Ss. 35, 36, 39 and 43. Stated con- 
cisely, section 35 deals with the annulment where a debtor should 
not have beem adjudicated insolvent or where it is proved that 
the debts of the insolvent have been paid in full; section 36 deals 
with the power of the Court to cancel one of concurrent orders 
of adjudication; section 39 deals with annulment as a result of a 
composition ora scheme of arrangement approved by the Court, 
and section 43 deals with annulment on failure to apply for dis- 
charge. Annulfnenteunder section 43 with which we are con- 
cerned in this case is peculiar to the Act V of 1920. It finds 
no parallel either in the English Bankruptcy Act or in the Presi- 
dency Towns Insolvegcy Act. It is intended as a punishment to 
the debtor for failuréto apply for discharge within the stipulat- 
ed time. Section 37 applies generally to all the kinds of annul- 
ment under the Act. Orders annulling adjudication under 
section: 43 have been treated as standing on the same footing 
as orders under section 39. In Thimmappa v. Devas Harpal’ 
it was held that where an adjudication of insolvency has been 
annulled under section 39 of the Provincial Insolvency Act by 
the Court approving a scheme of composition 


“it does not put an end to the insolvency proceedings though if puts an 
end to the insolvent’s state of insolvency’’ per Wallace, J. 


It was accordingly decided in that case that a credi- 
tor entered in the insolvency schedule may prove his 
debt even after the annulment of adjudication under section 39 
and that the Insolvency Court has jurisdiction to enforce any 
payment it may order to be made to such creditor under the 
scheme of composition even after the annulment. This deci- 
sion was followed and the principle enunciated in it was applied 
in the case of annulment order passed under section 43 of the 
Act in Jethaji Peraji Firm v. Krishnayya’ decided by my 
learned brother and Reilly, J. It was held that in that case that 
on an annulment under section 43 of the Provincial Insolvency 
Act owing to the insolvent’s failure to apply. for his discharge 
the insolvency proceedings did not necessarily come to an end 
SACRE te Lee seas 
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6 
and his property did not ipso facto revert to thefinsolvent and 
that the Court might in proper cases vest it in the Official Re- 
ceiver or other person as provided by section 37 of the Act. 
That the Court has jurisdiction to make an order wmder section 
37 vesting the property of the debtor in a receiver for the pur- 
pose of realisation and distrilfution amongst his creditors was 
conceded in that case and this is specifically referred to by both 
the learned Judges. Decisions of the Lahore High Court ‘(see 
Roop Narain v. Messrs. King King & Co8 and Shop Idan Lachnu 
Narain v. Bahadur Chand,’ cases of annulment under S. 43 and 
Bagi Ram v. Charan Mal, annulment under section 89) ‘also 
show that when annulment orders are made under sections 39 
and 43 of the Act the Courts have jurisdiction under section 37 
to pass orders vesting the property in a person appointed by the 
Court for the purpose of protecting the interest of the creditors 
which is precisely what has Seen done in this case. The first one 
of these decisions is referred to in Tirumala Reddi Chinnappa 
Reddi v. Kolakula Thomasu Reddi. (als§ a case of annulment 
under section 43) in which it is generally stated that the annul- 
ment of adjudication does not necessarily revert the pro- 
perty in the debtor as the Court can under section 37 give direc- 
tions in whom the property should vest pending further orders. 


In re Chidley. In re Letnard' (a case under the English 
Bankruptcy Act of 1869), as the head-note shows, a trader was 
adjudicated bankrupt on the petition of a creditor who was, 
under an execution, in possession of chattels belonging to the 
trader. Under order of the Court, the bankruptcy was after- 
wards annulled, and the property of the debtor was assigned by 
him to the same person who was trustee in the bankruptcy, on 
trust to secute payment of a composition which the majority of 
the creditors had agreed to accept. The execution creditor then 
threatened to proceed with his execution. It was held that as 
the assignment had been made and the composition had been 
accepted with the approval of the Court the Court retained juris- 
diction: over the execution creditor though the bankruptcy had 
been .annulled and that the chattels were vested in the trustee 
discharged: from.the execution and that the creditor ought to be 
restrained fromeproceeding with the execution. ‘Phe case shows 


e ‘(see Wiliams’ Bankruptcy Practice, page 101) that “the 








926 Lah: 370. - 


1, (1875) L.R. 1 Che Ẹ. 177 6. ALR. 1 
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passing of æ composition resolution under section 28, corre- 
sponding to S. $9 of the Provincial Insolvency Act even when 
accompanied by an order annulling the adjudication, did not, at 
all events in cases where provision was made for the vesting 
of the bankrupt’s estate for the security of the creditors, alter 
the rights of sgcured creditorse or determine the jurisdiction 
of the Court of Bankruptcy to protect the estate from creditors 
previousky bound by the bankruptcy. This case completely sup- 
ports the comitention of the appellant and was the basis of the 
decision on this point in Jethaji Peraji Firm v. Krishnayya 
already eeferred to. Upon a similar principle it was decided in 
West v. Bakez? that when bankruptcy was annulled as a result 
of the composition under section 28 of the Act of 1869 and 
the bankrupt’s estate was vested in a person named by the order 
of the Court such person took the property “subject to the right 
to set off debts which would have been provable in bankruptcy”? 
These decisions are authorities for the proposition that “in 
cases where the annflmenj is, as it is under section 21” (of 
the Bankruptcy Act, 1914, corresponding to section 28 of the 
Act of 1869 and section 39 of the Provincial Insolvency Act) 
“after the Court has approvéd a scheme or composition, a conti- 
nuance of the bankruptcy in another. form, the rights of and 
against the bankrupt of the person in whom the bankrupt’s estate 
becomes vested by the order of the Court in respect of that 
estate will remain as they were under the bankruptcy”. (See 
Williams’ Bankruptcy Practice, page 135.) As already pointed 
out under the Indian Act annulment orders under sections 43 
and 39 stand on the same footing. If annulment under section 
39 is to be considered as “a continuance of bankruptcy in 
another form” then it follows that the same may be said about 
annulment orders under section 43. Applying theeprinciple laid 
down in the English decisions it must be held that Courts in 
India have jurisdiction under section 37 to pass orders vesting 
the insolvent’s property in the hands of the receiver for the 
protection of the creditors. 

Amongst the cases quoted by the respondent in support of 
his argument that the Court under section 37 has no jurisdic- 
tion to pass an order of the*kind in question, only two deserve 
any notice, namely, Crew v. Terry and the decision of this 
Court by, Devadoss and Sundaram Chetty, J]., in Aruhagin V. 
Official Receiver of North Arcot? In the former case the 


2. (1875) L.R. 1 Ex. D. 44 


--§ (1929) I.L.R. 52 M. 648: 5? M.L.J. 116. i 
9° (1920mg. W.N. 950. 10. (1877) L.R. 2 C.P.D. 403. 
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bankruptcy was annulled upon the acceptance of% composition 
on “the debts proved and admitted in the bahkruptcy” and it 
was resolved. that the property of the bankrupt should be handed 
back to him. It was held that an execution creditor who had 
neither assented to the composition nor proved under the bank- 
ruptcy could.levy execution onsthe property of the debtor which 
had reverted to him on annulment. In the headnote of this 
case it is put as a quaere: TT 

“Whether the seizure after the annulment would hav@ been lawful if 
the composition had not been confined to ‘the debts proved and admitted 
in the bankruptcy’ and had extended to any debts provable under the 
bankruptcy. ’’ l : > aa 4 

At first sight this case may appear to suppost the respond- 
ent; but when the facts are examined it will be seen that it 
does not lay down any principle inconsistent with the principle 
of the decisions already referred-to. It may be observed that 
when the bankruptcy was anhulledé in this case the property was 
handed over to the bankrupt without any condition. This feature 
distinguished this case from the decision in Re Chidley, Re Len- 
nard’. This distinction is thus referred,to by Denman, J.: 


‘The case of In re Chidley!, which was:relied upon for the plaintiff, 
appears to me to be no authority in favour of his contention; for, that 
was a case in which the resolution. upon annulment was not to ‘hand 
back’ the property to the bankrupt, but to vest it in a new trustee for the 
benefit of the creditors whose duty it was to see the terms of the composi- 
tion carried out; whereas, in the present case, the property was to be at 
once handed. back to the bankrupt immediately on the confirmation of the 
scheme, and the creditors who assented to the composition agreed that 
the adjudication should be annulled forthwith on the promissory notes for 
the composition and a certain sum for costs being paid into the hands of 
the new trustees under the composition.’’ 


Another noticeable feature of the case is this: that the com- 
position and scheme had been entirely confined to debts “proved 
and admittetl in the bankruptcy.” Adverting to this feature 
the learned Judge observes: | : 


“(It is not necessary to decide how far the execution creditors here 
might have been bound if the composition and scheme had not been entirely 
confined to debts proved and admitted in the bankruptcy.’’ 


In this connection attention may be drawn to the following 
note which appears in Mr. Williams’ book on this case: 
5 e 
‘Tt may be doubted whether: under ethe present Act it would be held, 
even in the absence of an express vesting order framed to secure the pay- 


ment of the composition, that composition accompanied with annulment of 
bankruptcy, would remit. any creditor to his rights prior to the adjudication 


“as was held to be the case in Crew v. Terry!© especially as this section in 


terms contemplates in some cases a readjudicdtion after the acceptance of 
the composition, which section 28 did not.’’ (See page 101.) 
—_—_@—_ > E 


e i. (1875) LR: 1 Ch. De 177. 10. (1877) L.R. 36, P.D 403. 
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The decision in Arunagirt v. O ficial Receiver of North 
Arcot? is a case exactly in point and supports the respondent 
completely. It was held in that case that “when an order of ad- 
judication hgs ‘been annulled, the property of the person who was 


sought to be adjudicated cannot be distributed by the Official 


Receiver amongst the creditors. e It must remain in his hands 
for the benefit of the proposed insolvent debtor.” The judg- 
` ment is a short one and it “oes not discuss the question with 
reference to the decisions having a bearing on the point. It 
has not: been referred to either in Thimmappa v. Devasi Harpal 
or Jethaji Peraji Firm v. Krishnayya’.. With due respect 
to the learned Judges, I am not able to follow this decision. 


[n these circumstances ‘both on pfinciple and on authority I 


think the order, of the learned District Judge expunging the 


direction to the Official Receiver to distribute the assets in his 
hands amongst the creditors, contained “in the order of the 
learned Subordinate Judge should be set aside.. 
The Civil Revisign Petition is allowed with costs: 
AS. V. Á Order Set aside. 


pni . [FULL BENCH.].. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT:—MR. Justice KUMARASWAMI SASTRI, MR. 

JUSTICE CURGENVEN AND MR. Joerie PAKENHAM WALSH. 


Balaraju Chettiar ` ` i _.. Petitioner” 
(3rd Respondent in the appeal) 


v., 
Masilamani Pillai and others. . p Respondents 
(Petitioner, 1st Counter-Petttioner and 2nd 
Counter-Petitioner ). 


Civil Procedure Code (V of 1908), 0. 38 R. *9_Attachment 
before judgment—Dismissal of suit—C easing of attachment—Order of Court 
withdrawing attachment, if necessary. 

Upon the dismissal of a suit, the attachment before judgment ceases 
under O. 38, R. 9 of the Civil Procedure Code, even though- the 
Court did not pass an order withdrawing it.- 

Namagiri Amnial v. Muthu Velappa ` One: (1928) 56 M.L. J. 70 
overrules. 

Appeal ordered to be treated as a Civil Revision Petition 


against the ortler, dated 9th December, 1926, .of the Court of 
Ss Sea ee ee is} 


*C.R.B. No. 1762 of 1929. eth November, 1929. 
A.A.A.O. No. 153 of, 1927. a 
4. (1929).M.W.N. 22. . 
5. (1929) TLR 52 M. 648: 57 M.L.J. 116. 
9, (1926) M.W.N. 950. «| .- 2 e 
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the Small Causes, Trichinopoly, in A. S. @No. 120 of 
1925 (A.S.: No. 54 of 1925 on the file of tl District Court, 
Trichinopoly) preferred against the order, dated 23rd October, 
1924, of the Court of the Principal District Munsif,of Kulitalai 
in Execution Petition No. 612 of 1924 in O.S. No. 702 of 1921. 


T. V. Muthukrishna Atyar for Petitioner Attachment before 
judgment ceases on the dismissal of the suit. No order to that 
effect is necessary. Ram Chand v.°Pitam Mal? Prota} Chandra 
Gope v. Sarat Chandra Gangopadhyaya,? Bharat Chtndra Chakra- 
barty v. Kiran Chandra Rai? and Abdul Rahman v. Amin Sharif*. 
In Sasirama Kumari v. Meherban Khan? there was an order deter- 
mining attachment; but it was argued that on the reversal of the 
decree on appeal the attashment revived. That‘*was negatived. 
Jyotish Chandra Sen v. Har Chandra Saha’ was a case of abate- 
ment of suit; it-was held that the attachment,ended with the abate- 
ment. Ram Chand v. Pitam Mall is. good law even now. In 
Manackjee v. R. M. N. Chettiar Pirm,” a case of a surety under 
0. 38, R. 5, it was held that the surety was not liable if the suit 
was dismissed, though the dismissal was r€versed on appeal. 


In Madras the question never arose ip that form. In Meyyappa 
Chettiar vy. Chidambaram Chettiar® the question was whether the 
dismissal of an execution petition under O. 21, R. 57 entailed the 
determination of the attachment before judgment. The majority 
held that the penalty provided under Rule 57 of O. 21 applied 
also to the attachment effected under O. 38. Subbarama Atyar v. 
Subba Aiyar® follows Abdul Rahman v. Amin Sharif and Ram 
Chand v. Pitam Mal*. The first note of discord was in Namagirt 
Ammal v. Muthu Velappa Goundan’. See also Seethai Ammal v. 
Narayana Aiyangar™, There is no hardship at all in holding that 
no order is necessary for the determination of the attachment. The 
appellant can ask for attachment in appeal. Bombay also follows 
Calcutta: see Chindha v. Chhaganlal.” 


. M. S. Vaidyanatha Aiyar for Respondent.—The language of 
R. 9 of O. 38 is mandatory. So unless there is an order with- 
drawing the attachment, it subsists: Even if it automatically ceases, 
I contend that on the reversal of the decree, it revives. See per 
Phillips, J., in Namagiri Ammal v. Muthu Velappa Goundan*®. See 
also Rule 6 (2) and R. 9 of O. 38. There is specific provision that 
the Court shall order withdrawal of the attachment.. Under O. 21, 








1. (1888) I.L.R. 10 A. 506. 2. (1920) 25 €.W.N. 544. 
3. A.I.R. 1925 C. 1069. 4. (1918) I.L.R.°45 C. 780. 
5. (1911) 13 C.L.J. 243. 6. (1927) 47 C.L.J.:«282.. 


7. (1926) I.L.R. 5 R.0402. 
8. (1923) I.L.R. 47 M. 483:°46 M.L.J. 415 (F.B.). | 
, 9. 61924) 47 M.L.J. 9523. 10. (1928) 56 M.L.J. 70. 
11. (1928) M.W.N, 710. 12. (1928) 30 Bom. L.R, 1488 at 1491, 
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Rule 57 no owler is necessary. The Calcutta cases do not give = B, 
any reason for net following the strict provisions of the section. Balaraju 
Only Ram Chand v. Pitam Mal deals with that. e Chettiar 


4 , : ace : 
[Kumareswami Sastriar, J—They proceed on the footing that ma 
equity regards that as done which ought to be done. The words 
“shall pass an order” are only sutplusage. | ; 


The form of attachment under 0, 38 is different from the form 
of attachment in O. 21, R. 7. Under O. 21 the forms for move- 
ables and immoveables are different. Under O. 38 the same is 
used for both. 


The Court (Jackson, J.) made the following 


ORDER OF REFERENCE TO A Furi Bencu.—The appellant 
is permitted to treat this as a Civil Revision Petition and to raise 
the ‘question whether upon the dismissal of the suit the attach- 
ment before judgment necessayily ceases under Order 38, Rule 9, 
Civil Procedure Code, or whether that rule merely permits an 
application to be followed by the order of the Court. That the 
attachment ceases has been held in Seethai Ammal v. Narayana 
Aiyangar;* Abdul Rahman v. Amin Sharif Ram Chand v. 
Pitam Mal! and Manackjee v. R. M. N. Chettiar Firm’ and 
the view that a Court’s order is necessary is supported by Nama- 
giri Ammal v. Muthu Velappa Goundan,” Rasappa Pillai v. 
Doraiswami Reddiar™ and obiter by Wallace, J., in Meyyappa 
Chettiar v. Chidambaram Chettiar.® 


In these’ circumstances I think that the question should be 
referred to a Full Bench. 


I may add, a very similar line of discussion has been pursued 
in regard to the wording of section 43, Provincial Insolvency 


Act. : 
T. V. Muthukrishna Aiyar for petitioner. 
M. S. Vaidyanatha Aiyar for 1st respondent. 
The opinion of the Full Bench was delivered by 


Packenham Walsh, J —In this case the property of the judg- Pakenh 











ment-debtor had been attaghed before judgment. After the Hi ; 
attachment the suit was dismissed but no order was 
~ se ak ana aan aa E anan . 
1. (1888) T.L.R. 10 A. 506. 4. (1918) f.L.R. 45 C. 780. 
7. (1926) I.L.R. 5 R. 492. 
8. (1923) I.L.R. 47 M. 483 at 515: 46 M.L.J. 415 (F.B.). P ; 
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passed by the Court reléasing the attachment, dn appeal, the 
suit was decreed. The decree-holder sought to bring the pro- 
perty to sale on the strength of the attachment before judgment. 
The person who had purchased the property from the judg- 
ment-debtor after the attachment before judgment intervened 
with a claim. The learned District Munsif was of opinion that 
the attachment before judgment was not subsisting. The exe- 
cution petition was accordingly dfsmissed. The decxee-holder 
appealed to the Subordinate Judge who held that the attachment 
subsisted. Against this an appeal was filed which was allowed 
to be treated as a Civil Revision Petition. It came up before 
Jackson, J., who referred the question to a Full Bench whether, 
upon the dismissal of the suit, the attachment before judgment . 
necessarily ceases under Order 38, Rule 9, Civil Procedure Code, 
or whether that rule merely permits an applitation to be followed 
by the order of the Court. He pgints out that it has been held 
in Seethat Ammal v. Narayata’ Aiyangar,” Abdul Rahman v. 
Amm Sharif Ram Chand v. Pitam Me and Manackjee v. 
R. M.N. Chettiar Firm? that the attachinent ceases but that 
the opposite view that the Court’s order*is necessary is support- 
ed by Namagiri Ammal v. Muthu Velappa Goundan,® Rasappa 
Pilla v. Doratswanu Reddiar® and a remark obiter by Wallace, 
J., in. Meyyappa Chettiar v. Chidambaram: Chettiar.’ 


We may perhaps here notice the reasons given by the Sub- 
ordinate Judge for his conclusion. The learned Subordinate 
Judge says that the view of the Madras High Court in Meyyappa 
Chettiar v. Chidambaram Chettiar® is in conflict .with Abdul 
Rahman v..Amin Shartf* (the reference to 48 Cal. 780 in his 
judgment appears to be a mistake) but he is incorrect in saying 
so. As will,be pointed out below, the question in Meyyappa 
Chettiar v. Chidambaram Chettiar® was different. Two of the 
Judges specifically mentioned the present question obiter, Rame- 
sam and Wallace, JJ., taking different views. So also-the learned 
Subordinate Judge is wrong in his inference from the statement 
of Phillips, J., at page 1043 of the All-India Reporter, Madras, 
1925. “I may also add that, in the opinion of the Judges form- 
ing the Full Bench in Meyyappa, Chettiar v. Chidambaram 
Chettiar? attachment before judgment continues in force, until 


e a 
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T | o‘ 
it is put an er€l to by the Court,” This is the same -Full Bench 


case, Meyyappa Chettiar v. Chidambaram Chettiar and the suit , 


had not been dismissed but decreed. The majority of the Full 
Bench held ethat the attachment which therefore remained: in 
force was the same attachment under which the execution pro- 
ceedings were tąken and therefðre, on default of the decree- 
holder in execution proceedings, lapsed under Order 21, Rule 57. 
The argument which the Subordinate Judge deduces from 
Rule 11 was urged in Abdul Rahman v. Amin Sharif and was 
rejected. His final argument drawn from a claim petition has 
also been considered in Protap Chandra Gope v. Sarat Chandra 
Gangopadhyayg? and distinguished. The learned Subordinate 
Judge says: ý 


“When a claim is gllowed, an attachment in execution is withdrawn. 
What happens when a claimant fails in the regular suit? Is not the 
attachment revived?”” a ° 


In Protap Chandra Gope v. Sarat C handra Gangopadhyaya”, 
in which it was heli that such an attachment was revived, 
Mookerjee, J., has distinctly distinguished that case from one 
where the suit has been dismissed and where, therefore, the 
attachment should have been withdrawn by the Court under 
Order 38, Rule 9.” Mookerji, J., says at page 547: 


“We are not unmindful that a different rule has been adopted with 
regard to attachments before judgment. There the view has prevailed that 
it is obligatory upon the Court to withdraw an attachment before judg- 
ment upon the dismissal of the suit, and the reversal of the judgment of 
dismissal on appeal does not operate to revive an attachment which has 
been cancelled. As explained in the case of Sasirama v. Meherban” this 
result follows from the provisions of Order 38, Rule 9, which directs the 
withdrawal of attachment on dismissal of the suit and contains no provi- 
sion which makes such withdnawal temporary and liable to be vacated on 
reversal of the decree of dismissal; in other words, Order 38, Rule 9 
contains no provision corresponding to Order 21, Rule 63, which makes the 
order in the claim case and the release from attachment thereupon: subject 
to the result of a regular suit. Consequently, in a case of attachment before 
judgment, the general rule applies that a revival of execution proceedings 
does not operate as a revival of the attachment so as to prejudice the rights 
of strangers who have in the interval acquired a title to the property.” 


Order 38, Rule 9, reads thus: é a 


“Where an order is made for attachment before judgment, the Court 
shall order the pttachment to be withdrawn when the defendant furnishes 
the security required, together with security for the costs of the attachment 


or when the suit is dismissed.’’ g 5 
6 
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As regards authority on the point, until theêremark which 


is obiter by Wallace, J., in Meyyappa Chettiar v. Chidambaram 


Chettiar? the matter had never come before this Court and the 
decision in Namagiri Ammal v. Muthu Velappa Goundan™ is 
the first note of dissent in a decided case from a view which has 
been taken consistently by Calcutta beginning with Abdul 
Rahman v. Amin Sharif*, followed in Sailesh Chandra Datta v. 

Joy Chandra Roy and Jyotish Chandra Sen v. Hare Chandra 
Saha’, The latter was even a stronger case for*the suit had 
only abated. A decree had been passed in ignorance of the fact 
that one of the defendants died. It was set aside two years 
afterwards but it was held that the attachment obtained before 
judgment ceased with the dbatement of the suit. In Ram Chand 
v. Pitam Mall it was held that an attachment obtained before 
judgment ceased with the dismissal of the “suit even though the 
Court failed to pass an order. In Chindha v. Chhaganlal” it 

was held that an attachment obtained before judgment 
must be considered to have been withdrawn when the suits were 
dismissed. On similar lines is the decision in Matackjee V. 
R. M. N. Chettiar Firm’, which held that when security is given 
to obtain removal of attachment befdre judgment under Order 38 
of the Civil Procedure Code, the liability of the surety ceases as 
soon as the suit is dismissed in the first Court. There is, there- 
fore, a consensus of opinion in Calcutta, Allahabad and Bombay 
that an attachment before judgment ceases when the suit is dis- 
missed, even though no formal order be passed, and that a decree 
being obtained in appeal does not ipso facto revive it. Against 
this, there is only the decision in Namagiri Ammal v. Muthu 
Velappa Goundan™ by a Bench of two Judges, Devadoss and 
Phillips, JJ., which has not been followed in the later case in 
Scethai Ammal v. Narayana Atyangar™. The consensus of 
authority therefore is very much in favour of the view that an 
attachment before judgment ceases automatically when the suit 
is dismissed, and where the matter is one of procedure and unt- 
formity is desirable, it would require strong reasons to hold that 
this consensus of, authority 1s wrong. 


Turning to the Madras cases in*question, Meyyappa Chettiar 
v. Chidambaram Chettiar? decided a different point, namely, 


. 
ee re ne 


1. (1888) I.L.R. 10 A. 506. 4. (1918) I.L.R. 45 ©. 780. 
6. (1927) 47 C.L.J. 282. 7. (1926) I.L.R. 5 R. 402. 
8. (1923) I.L.R., 47 M. 483:°46 M.L.J. 415 (F.B.). 
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that, where peoperty had been attached before judgment and a 
decree given and*in subsequent execution proceedings, owing to 
the decree-holder’s default the execution petition is dismissed, 
the attachment also ceases under Order 21, Rule 57, that is to 
say, that when the attachment automatically ceases under Order 
21, Rule 57, the decree-holder cannot fall back on the attach- 
ment made before judgment and claim that it still exists. There 
was nothing in that decision Affecting the present question. But 
some of the fearned Judges made remarks obiter on the point. 
Schwabe, C.J., remarks at page 494: 

If the matter were res integra, I shduld without hesitation be pre- 
pared to hold that the attachment before judgment lasts until the Court 
puts an end to it?by an order to that effect,sor until it is otherwise brought 
to an end by reason of any of the provisions of Order 38, but that it cannot, 
by implication, be hrought to an end by an order under Order 21, Rule 57.” 

In so far as there is anything in this remark that bears on 
the present question, it would rather support the view that the 
attachment before judgment comes to an end automatically with 
the dismissal of the swit even though the Court passes no order, 
for the words “until the Court puts an end to it by an order 
to that effect, or until it is otherwise brought to an end by reason 
of any of the provisions of Order 38” might be held to con- 
template that the attachment can come to an end under some pro- 
vision of Order 38 without an order of Court. However, the 
remark was probably made without any reference to this matter 
but merely in connection with the question then referred to the 
Bench to which the remark is equally apposite. Ramesam, J., 
at page 509, states: 

| “I do not feel it necessary to discuss the interpretation of Order 38, 
Rule 9. I agree with the decisions in Rani Chand v. Pitam Mall and 
Abdul Rahman v. Amin Sharif# that when a suit is dismissed, the attach- 
ment before judgment terminates without an order of the C8urt. But even 


if the opposite view is the correct view, I do not think this has any bearing 
on the construction of Order 21, Rule 57.’’ 


Wallace, J., at page 515, says: . 


‘(Taking Order 38, Civil Procedure Code, as it stands, it seems to me 
clear from the wording of Rule 9 that an attachment before judgment only 
comes to an end by a formal order of the Court withdtawing it. This is, in 
my opitfion, the correct way of interpreting Rule 9, which applies to cases 
where the security demanded has Seen furnished, or where the suit has been 
dismissed. Rulee6 (2) clinches this interpretation. It requires that even 
in the case of 2 conditional attachment before judgment, “a formal order of 
withdrawal, is necessary to raise the attachment. Mwch moreemust it be 
necessary for raising a fina] attachment, into which the conditional attach- 


ment has been converted. No doubt the rulings in Ram Chand v. Pitam 
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Mall and Abdul Rahman v. Amin Shartf* are contrary to this view, but for 


reasons given, I must disagree with them. 22 è 


The other two Judges express no opinion on the point. As 
regards the argument of Wallacé, J., drawn i Rule 6 (2), 
that rule runs as follows: 

“Where the ‘defendant shows “such cause or fugnishes the required 
security and the property specified or any portion of it has been attached, 


the Court shall order the attachment to Be withdrawn, or make such other 
order as it thinks fit. he A 


The question whether, if the Court, while oe such 
cause shewn by the défendant or accepting the required, security, 
does not make an order withdrawing the attachment, 
the attachment automativally ceases, is “precisely the same 
question which arises on failure to make such an order under 
Rule 9 and therefore it is difficult to see Row Rule 6 can help 
in interpreting the meaning of Rulg 9. Two facts, however, may 
be ‘noted which might: distinguish it but in a direction opposed `: 
to the argument of Wallace, J. The initiation of proceedings to 
get the attachment set aside under Rule % (2) rests with the 
defendant and it might perhaps be argued that he is, therefore, 
bound to see that the Court passes the proper order withdrawing 
the attachment. It may further be noticed that the Court has an 
alternative—‘or make such other order as it thinks fit.” We 
have not to decide in the present reference what the effect of 
the failure of the Court to withdraw an attachment order under 
Rule 6 (2) is. The authority of Matackjee v. R. M. N. Chettiar 
Firm" quoted above is against the view that a mere failure to 
pass such an order will continue the attachment, but Rule 9 lays 
an obligation on ‘the Court independently of any action by the 
party and allows the Court no alternative, which distinguishes it 
from Rule 6 (2). 


Coming now to Namagiri Ammal v. Muthu. Velappa Goun- 
dan”, which is the only case in this or any other Court to which 
we awe been referred, which holds that the attachment is not 
withdrawn unless there is a specific order, we find that that was a 
case where the suit had been dismissed for default and restored 
to file. While we doubt whether that could make any difference 
in the principle, and this seems to be the view of hillips, J., in 
that case, the other learned Judge, Devadoss, J., appears in his 
judgment*to lay some importance on it. He’ saysi e 
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$ 
‘In my vie@ the dismissal of a suit; does not amount to the withdrawal 
of the attachment ebefore judgment and, if the order of dismissal is set 
aside on appeal and a decree is passed in, favour of the plaintiff, the attach- 
ment before judgment would enure for his benefit. Here in this case, the 
suit was dismgissed for default of plaintiff’s appearance and was restored 
by the Court. The restoration of .a suit under Order 9, Rule 9, Civil Proce- 
dure Code, stands on a slightly different footing from the order of the Appel- 
late Court reversing the dismissal of the suit. A Court may dismiss a 
suit for default and may restore it to file on proper cause being shown in 
the course, of, the same day. It®would work great hardship if it be held 
that in such aecase the attachment before judgment ceased to have force 
because the, suit was off the file for a few hours.” 
In giving the reasons for his decision, the learned Judge 
says: ° 
‘As soon afa suit is dismissed the :pegson against whom an order for 
attachment was made has simply to apply to the Court for withdrawing the 
order. The application may be oral or in writing and the Court, when 
such an application is nade, is bound to grant it unless there are circum- 
stances which would justify postponing the granting of the prayer or refus- 
ing it. When a party does not ch8ose to avail himself of a remedy which 
the law gives him, Courts are not justified in giving him the remedy which, 
owing to his carelessnes® or negligence, he does not choose to ask. If a 
garnishee pays the amoufit due from him into Court, can he withdraw the 
amount without an order of Court by reason of the dismissal of the suit? 
If movable properties or negotiable instruments attached are in the custody 
of the Court, the dismissal of thé suit in which the attachment was made 
would not place the person from whom the moveables or negotiable instru- 
ments-were taken in possession of them. Such a person will have to apply 
to the Court for getting them back. I do not see why a: different rule 
should be held to apply when property attached, whether movable or im- 
movable, is not in the actual custody of the Court.” 
We are unable to agree with the learned Judge that Order 
38, Rule 9 throws any burden upon the defendant whose pro- 
perty is attached to apply to the Court to withdraw the attach- 
ment order. The duty is one thrown directly on the Court and 
no application from a party is necessary. As regards the second 
argument, it may be noticed that Devadoss, J., drawga distinction 
between attached property which is in the actual custody of the 
Court. and attached property which is not. Before us it has been 
argued that, all property attached, whether movable or immov- 
able, is in the custody of the Court and that, therefore, it cannot 
be released from attachment without an ordes of Court. No 
doubt jn a general sense all property attached is in custodia legis, 
but the nature of the custody may be very different. It is argued 
for: respondents that Form No. 7, Appendix F—Attachment 
before judgment on proof of failure to furnish security (Order 
e 6 - 


38, Rule *6)—runs: 


“These are to command you, to attach . . . the property of the 
Said... and keep the same under safe ang secure custody until the 
furthgr order of the Court.” : ó 
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This form, however, "seems clearly to refer tofattachment of 
movable property for Order 38, Rule 7, says Uistinctly: “Save 
as otherwise expressly provided, the attachment shall be made 
in the manner provided for the attachment of propegty in execu- 
tion of a decree.” Now, if we turn to the form of attachment 
of immoveable property in exeeution of a decree, we find Form 
No. 24, BADEAN E, which says— 


¢é 2 e 
To $ 


(Defendant). 


: you are hereby prohibited and restrained, ‘until the further 
sider of this Court, from transferring or charging tie propert} specified 
in the schedule hereunto annexed, by sale, gift or otherwise, and that all 
persons be, and that they are hereby, prohibited from receiving the same 
by purchase, gift or otherwise.’ 


In certain respects it is clear that the ‘custody of moveable 
property brought to Court afid of*immovable property attached 
under Form No. 24 of Appendix E is dissimilar. The Court 
is under no obligation to protect, nor is ¢ responsible for, im- 
movable property attached under Form, No. 24, whereas if the 
property is brought to the Court, it, would certainly be responsi- 
ble for the loss, theft or damage of such property; and whether 
or not a suit could be brought against Government for such loss, 
it is certain that the Court officials would be held departmentally 
responsible. Whether a purely departmental order to hand over 
movable property the custody of which has been taken by the 
Court would be necessary under Order 38, Rule 9, before the 
defendant could remove the property is a question which does 
not arise in the present case and which we do not feel bound to 
discuss. Such an order might be necessary to protect the Court 
officers in charge of the property. The attachment would never- 
theless, we think, automatically be withdrawn by the dismissal of 
the suit. In the case of immovable property attached, even this 
difficulty does not arise. As regards the argument that in the 
case of a suit dismissed for default and restored in the course 
of the same day, it would work hardship to hold that the attach- 
ment before judgment ceased to have force, it is difficult to see 
how that can be a hardship which the law commands. There is 
much that might be said on the other side as to the consequences 
of holding thatean attachment continues in force after a suit is 
dismissed. As was pointed out by Mahmood, J., in Ram Chand 
v. Pitam Mal, such an attachment will subsist for ever whether 
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there is or not an appeal until it is expressly withdrawn. As 
stated above, the*®reference before us does not deal with a suit 
dismissed for default and restored to file but with one where the 
decree dismissing the suit is reversed on appeal. To say that 
on a suit being decreed in appeal all the interlocutory orders 
passed in the coyrse of the suit sre at once revived appears to 
be going too far and might lead to serious difficulties. For 
instance, ea temporary injunction might be granted against the 
defendant, say, prohibiting the manufacture and sale of certain 
goods pending the disposal of the suit. If the suit were to be 
dismissed and on appeal it were decreed, would the defendant be 
liable to be proceeded against if he had continued to manufac- 


ture the articles after the suit had been dismissed in the first 
Court? . 

Turning to the judgment, of Phillips, J., he has summarised 
all the arguments that can be used for the contention that an 
attachment does not ¢ease on the dismissal of the suit unless a 
specific order is passetl by the Court. The first is that the words 
of the section contempléte an order being passed and it has been 
argued before us that there is some distinction in this matter 
drawn between sections 485 and 488 of the old Code, which 
correspond respectively to Order 38, Rule 6, and Order 38 
Rule 9. Section 488 of the old Code says, “the Court shall re- 
move the attachment”. This is now changed into “the Court 
shall order the attachment to be withdrawn”. We doubt whether 
there is anything in this distinction. Even when the Court re- 
moves an attachment under the old Code, it was bound to pass 
some order in the matter. Then the next argtiment noticed by 
Phillips, J.—and it is perhaps the most serious one advanced 
before us—is the difference in the language of Onder 21, Rule 
57, and Order 28, Rule 9. Order 21, Rule 57, says: “Upon the 
dismissal of. such application the attachment shall cease.” 
Phillips, J., says: 


“The language in this section is very different from that in Order 38, 
Rule 9, but if the Allahabad and Calcutta decisions are correct the effect 


of theetwo sections is exactly the same although the language is so very 
different.’? ° 


This is ño doubt-an argument that deserves very serious 
consideration, but we do not think that it is swfficiently strong to 
induce us to depart from the consensus of opinion of all the 
Courts which have taken the latter yiew. Then the learned 
Judge says: ` s 
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‘‘Under Order 9, Rule 9, when an application is madg to set aside the 
dismissal of a suit for non-appedrance of the plaigtiff the Court shall 
make an-order setting aside the dismissal. That order of dismissal having 
been set ‘aside, the suit remains as it was on the’ day that it was dismissed 
and all proceedings taken up to that date must be deemed to be in force, 
when the dismissal is set aside, and in my opinion all interlocutory orders 
would be-revived on the setting aside of the dismissal. Similarly, an order 


for attachment of property would afso be revived.” | 


As pointed out above, it is too avide a proposition to say that 
an appellate decree per se restores all the interlacutcry orders 
passed in the original suit and there is ample authority for hold- 


ing that if the Court does pass as the law directs, that is, an 


order under Order 38, Rule 9, withdrawing the attachnfent when 


it dismisses the suit, such an attachment is not revived by a de- 


cree passed in plaintiff’s favour in appeal (vide Sasirama Kumari 
v. Meherban Khan,” which has been follqwed «in Calcutta and 
other Courts). Finally Phillips, J., observes: 


“The question of. whether when a duit is dismissed in the Lower Court 
and the dismissal is set aside in appeal the attachment must be deemed. to 
have continued throughout is an aspect of the qflestion which need not be 
decided now, but prima facie the result of ‘the fallure of the Court to pass 
an order- withdrawing the attachment would appear to be that the attach- 
ment continues in force.” 


-As noted above, the decision of the learned Judges in this 
case has not been followed in Seethai Ammal v. N arayana 
Aiyangar.™. It has been argued for the respondents that though 
the Court may be bound by law to do an act, the party can take 


advantage of the breach of this obligation if the Court does 


not do it. Grace v. Clinch is quoted in support of this view. 
That, was.a case where an application for a Grand Jury was 
verbally granted by the Judge, but he did not sign the order until 
afterwards. It was held that as he should have signed the order 
at once and as he had not in fact done so, it could not be taken 
that the order had been passed. That case is; however, clearly 
distinguishable on the ground that the Judge was not botind to 
comply with the request to certify that the case was one which 
was proper to be tried by special jury. As he had a discretion 
in the matter to grant or refuse the request, it did not follow 
that the requestehad been granted if the order had. not been 
signed in time. It was clearly on,the party moving the’Judge 
in such a matter to see that he obtained a proper order. Another 
case quoted fof the’ respondents, Raj Raghubar’ Singh v. Ja 
J ndra Bahadur Singhs, is really not relevant. It was sought to be 
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argued as an agithority that where securfty is furnished, it enured 
even after the suet is dismissed. The decision which is one of 
the Privy Council does not support this view. ° Of course the 
terms of the security bond must determine the legal result fol- 
lowing from the bond. In that case the decree-holder furnished 
security for any order that might þe passed by the Judicial Com- 
missioner of Otdh. A decision was given by the Sub- 
ordinate , Judge in favo of the plaintiff The deci- 
sion of thee Subordinate Judge in favour of the plain- 
tiff was confirmed by the Judicial Commissioner. An 
appeal being filed to His Majesty in Council, it was 
referred back to the Court of the Judicial Commissioner 
to ascertain, if there was any dispute, how much of the pro- 
perty formed part of the taluqa, and how much was the private 
estate of the deceased which would pass to his widow. On this 
remand, the Judicial Commissioner decided that all the villages 
claimed by the widow, except thirty-one, belonged to the taluqa 
and that the suit of the widow must be dismissed except as to 
these thirty-one. Tlfe question that arose was whether the 
security enured until the final order of the Commissioner or 
ceased on his first decree. Their Lordships held that it enured 
until his final order. They say: 


“By this instrument the obligors make themselves liable to the amount 
of one lakh as security for any order that might be passed by the Court 
of the Judicial Commissioner, not the first order but any order; and the 
ultimate orders of the Judicial Commissioner were that of the 4th March, 
1907, decreeing that the claim of the widow be dismissed as to all but 
a few villages, and that of the 20th of November, 1916, by which, mier 
alia, the assessment of the Subordinate Judge finding that the mesne 
profits amounted to more than three lakhs of rupees was affirmed.’’ 

This case, therefore, is no authority for the proposition that 


security enures even after the suit is dismissed. 


On the general principle that the law presumes that to have 
been done which it orders to be done, it appears reasonable to 
hold that, when the Court is enjoined on dismissal of a suit to 
pass an order withdrawing the attachment but fails to do so, 
that attachment shall be held to have been withdrawn. If the 
Court had any option in the matter, it wetld* be different. 
Rule 5, clause 3, says: = 


‘The Court may also in the order (that is the order for security) 
direct the condifional attachment of the whole or any portion of the pro- 
perty so specified’’ 


and Rulê6 (1) provides:— ` ° j 


“Where the defendant fails te show cause why he should not furnish 
security, or fails to furnish the security reguwed, within the time fixed 
by the Court, the Court may order that the property specified, °or sch 
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portion thereof as appears Sufficient to satisfy any decrge which may be 
passed in the suit, be attached.’ 


The object, therefore, of the attachment. is to satisfy any 
decree which may be passed in the suit; and if this is read with 
Order 9, it seems clear that so far as this attachtnent is con- 
cerned, the decree passed in the suit is the decree passed by the 
Trial Court and not the appelfate decree. If # were the decree 
which might be passed in appeal, there would be no reason why- 
the attachment should be withdrawn merely becayse the suit is 
dismissed by the Trial Court and still less would there be any 
reason for making it compulsory for the Court to withdraw 
such an attachment. Evidently, therefore, the attachment is for 
a purpose which depends on the decree of the Teial Court. If 
the Court decrees the suit, the attachment will of course con- 
tinue, but if the Court dismisses the suit, the fact that it is 
enjoined to withdraw the attachment shows that the attach- 
ment is not made as security for the decree which may be 
passed in appeal, but for the decree-which may be passed by the 
Trial Court. We see no reason to*depast from the consensus 
of opinion of all the other Courts which have dealt with this 
question, especially as it is a mgtter.of procedure. Of the 
two cases in this Court which have resulted in conflicting deci- 
sions, the later is in favour of the view held by the other Courts. 


We would, therefore, answer the question as follows :— 


“Upon the dismissal of a suit, the attachment before judgment neces- 
sarily ceases under Order 38, Rule 9, even though the Court did not pass 
an order withdrawing it.” 


Kumaraswami Sastri, J—I agree. 
Curgenven, J.—I agree. 
INO 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-MR. JUSTICE ANANTAKRISHNA AIYAR, 


Madirazu Jagannadha Rao .. Appellant* 
(2nd Defendant) 

VU. - ae 
Somu Lakshminarayana and another .. Respondents 
(Plaintiff and 1st Defendant). 
Indian Registration Act (XVI of 1908), Ss. 17 and 48 Agreement to 
seli—If requires registration—Unregistered agreement—Admissibility in evi- 


dence—Agretment exécuted by adoptive father to sell propertie? belonging 
to himself and his adopted son—Suit for specific performance—Adopted 
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son also tmpleadog as defendant—tIssue on the merits framed on the pleas Madirazu 
raised by the adopteg son—Finding against the adopted son on this issue  Jagannadha 
by the Appellate Couri—Second appeal—Adopted son, if can be allowed to œ Rad 
raise the point that he was not a necessary or proper party to the suit. a 

An agreement to sell immovable property does not require registration Lakshmi- 
under section 17 of the Indian Registration Act and, therefore, even if un- Narayana: 
registered, is admissible in evidence. |, 


Skinner v; Skinner, (1929) L.R. 56 I.A. 363: I.L.R. 51 A. 771: 
57 M.L.J. 765 (P.C.) explainedeand distinguished. 


© . 

An adoptiveefather executed an agreement in favour of the plaintiff 
to sell some immovable properties belonging to the joint Hindu family 
composed of himself and his adopted son, undertaking to include his 
adopted son also as a party to the sale-deed, and the plaintiff instituted a 
suit for specific performance of this agreement impleading both the adopt- 
ive father and the adopted son as defendants. The adopted son pleaded 
on the merits that the agreement was not entered into for necessary pur- 
poses and that under the adoption deed the adoptive father undertook not 
to alienate any of*the family properties without the conjunction of the 
adopted son also. One of the issues framed in the suit was whether the 
adopted son was bound by the contsact entered into by the adoptive father. 
The Trial Court found this issue in favour of the adopted son and dis- 
missed the suit as againstehim but gave a decree for specific performance 
in so far as the adoptive Sather Was concerned. On appeal by the plaintiff, 
the Appellate Court modified the decree of the Trial Court and granted 
a decree for specific performance against the adopted son also. The adopt- 
ed son preferred a second appealeand raised the point that he ought not 
to have been made a party defendant to the suit as he was not a necessary 
or proper party under section 27 of the Specific Relief Act and that on 
this ground the decree against him should be vacated. 


Held, that it would have been open to the adopted son, when he was 
made a party to the suit, to have pleaded that he was not a necessary oT 
proper party and have his name removed from the suit, but, as, instead of 
taking up that position, he joined issue on the merits of the controversy 
and let in evidence and failed, it was not open to him afterwards to raise 
the point about the frame of the suit for the first time in second appeal. 

Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Masulipatam in Appeal Suit No. 241 of 1925 
(A.S. No. 52 of 1925, Sub-Court, BezwadaJ, preferred 
against the decree of the Court of the District Munsif of 
Nuzvid at Bezwada in Original Suit No. 354 of 1923. 


'P. Satyanarayana Rao for appellant. | š 


A. Venkatachalam for respondents.. ° 


The Court delivered the following i a’ 
. 

Jupement.—The 2nd defendant is the appellant in this 
second appeal. He is the adopted son of the*lst defendant, ii 
his adoption having taken place in. 191/. The Ist defendant, 
the adoptive father, executed an agreement in favour of the 


plaintiff to sell some immoveable property belonging to the joint 2 | 
Hindi family composed of. the Ist and 2nd defendants. In z 
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Exhibit A, which is the “agreement, the 1st defenglant undertook 
as follows: ; e 


“I shall include my adopted son Jagannadha Rao also as a party to 
the sale-deed and execute the document of sale in your favour.’’ 


The Ist defendant having defaulted to carry* out his part 
of the contract the plaintiff filed the original suit out of which this 
second appeal has arisen for Specific performance of this agree- 
ment to sell, making the father gs the lst defendant and the 
adopted son as the 2nd defendant to the suit. The Ist defend- 
ant set up a plea that the plaintiff himself agreed to secure the 
conjunction of the 2nd defendant, and the plaintiff not having 
done so, the suit for specific performance should faié for that 
reason. The 2nd defendant pleaded that the agreement was 
not entered into for necessary purposes and that under the 
adoption deed, Exhibit II, dated 12th Febrpary,» 1917, the adopt- 
ive father, lst defendant, undertook not to alienate any of 


fendant also in the same. The Trial Court framed six issues 
of which the 4th was “whether gpecifie performance can be 
granted” and the 5th, “whether the 2n defendant is bound by 
the contract entered into by the lst defendant”. Another issue 
was raised whether the plaintiff undertook to procure the con- 
junction of the 2nd defendant also in the same. Both the 
Lower Courts found against the Ist defendant’s plea that the 
plaintiff undertook to get the 2nd defendant also to join in the 
sale-deed. The first Court granted a decree for specific per- 
formance in so far as lst defendant was concerned. One rea- 
son why the suit against the 2nd defendant was dismissed 1s 
stated in paragraph 14 of the first Court’s judgment: 


“Under Exhibit II, the adoption deed, the Ist defendant undertook not 
to alienate any family property. The 2nd defendant is a major and it has 
not been wi. Walah proved that the lst defendant is the family manager. 
Under these circumstances 1 find that the 2nd defendant is not bound 
by the contract.”’ 


I must say at this stage that I am not able to follow the 
learned Munsif in the observation that, simply because the 2nd 
defendant, the adopted son, is a major, there must be some satis- 
factory proof that the Ist defendant, the adoptive father, is the 
manager. The learned Munsif observes: 

‘It has not been satisfactorily proved that the Ist defendant is the 
family manager.’ * ° 

I cannot understand what sort of proof is negessary to 
constitute the adoptive father, the only other member of the 
joint Hindu family „besides the’ adopted son, a joint family 
manager. Under Hindy Law the Ist defendant is the, joint 

e ° ° j Š 
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family manage? and unless any other member proves that owing 
to specific agreement or for some other reasons the lst de- 
fendant has ceased to be manager, it is not necessary to prove 
that the ist defendant is the joint family manager. The 
learned District Munsif passed a decree against the Ist defend- 
ant only, and dismissed the suit? against the 2nd. On plain- 
tiff’s appeal, the learned Suberdinate Judge went into the ques- 
tion whether the agreement entered into by the Ist defendant 
to sell the properties to the plaintiff, Exhibit A, was binding 
upon the joint family. He found that as early as 1912 there was 
a mortgage debt incurred by the 1st defendant long before the 
adoption of the 2nd defendant. He also found that the mort- 
gagee filed a suit and obtained a decree (Exhibit C) for 
Rs. 2,000 and add on the footing of his mortgage. After a 
portion of the decree amount had been given up by the mort- 
gagee decree-holder, there was a large amount of about Rs. 2,000 
due under the decree of 1921. It. was to pay off that decree 
debt and for a fresh ¢onsideration of Rs. 200 that the Ist de- 
fendant executed this agreement to sell the properties to the 
plaintiff, and he took an advance of Rs. 100 out of the Rs. 200 
at the time of the agreement of sale. Of course the Lower 


Appellate Court held that the Ist defendant was the manager. 


On these findings the Lower Appellate Court modified the de- 
cree of the first Court and granted a decree for specific perform- 
ance against the 2nd defendant also. This second appeal has 
accordingly been preferred by the 2nd defendant. Two main 
points have been raised by the learned Advocate for the appel- 
lant. One was that in a suit for specific performance proper, 
in pursuance of an agreement entered into by the 1st defendant 
(in whatever capacity he might have entered into that agree- 
ment), strangers ought not to have been made pdrties to. the 
suit. The other was that, having regard to the recent Privy 
Council case reported in Skinner v. Skinner, the agreement in 
question, Exhibit A, 15 inadmissible in evidence and consequently 
the suit must fail for want of legal evidence to prove the agree- 
ment. I will take up the first question first. No doubt under 
section 27 of the Specific Relief Act suits for specific perform- 
ance of agreement to sell immoveable property would ordi- 
narily be maintainable only against parties to sych agreement, 
and against certain other persons who are specifically mentioned 
in the several clauses of-that section. It would no doubt have 
been open to the 2nd defendartt, the adopted son, when he was 


L O9) LR. §6 LA, 363: LL.R, $1 A. IH: 57 ML 765 (P.C.}. 
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made a party to the suit, to plead that he is not “a necessary or 
proper party to such a suit and to have his name removed from 
the suit, and even allow the plaintiff to obtain whatever decree 
he can, against the Ist defendant either personafly or in the 
capacity as manager ; the Court might grant a decree against 
the Ist defendant, in which tase it would have been open to 
the 2nd defendant, if necessary, én a fresh litigation to have 
the questions decided as between the plaintiff ongthe one hand 
and the 2nd defendant on the other. But reading the 2nd de- 
fendant’s written statement, it is clear that that was not the line 
of defence he purported to take. There he sets ot various 
pleas on the merits which, if proved, would have had the re- 
sult of having the suit dismissed as against the 2nd defendant. 
For example, he pleaded that there was ng necessity to sell and 
that there was no mortgage binding upon him and put for- 
ward other similar pleas. No déubt there is the general state- 
ment that the suit against the 2fd defendant should he dis- 
missed with costs. Under these circumstances one would like 
to know how the Trial Court understood the pleadings in the 
case. No issue raised the question whether the 2nd defendant 
was a proper party to the suit or not. I am not able to see 
anything in section 27 of the Specific Relief Act which would 
prevent a person in the position of the 2nd defendant, when 
made a party to a suit, from having the whole matter agitated 
and adjudicated on finally in this very same suit, if he chose 
to do so, Having, therefore, joined issue on the merits of the 
controversy and having failed, I do not think it is open to the 
2nd defendant in these circumstances to raise for the first time 
in second appeal the point that the frame of the suit according 
to section 27 of the Specific Relief Act ought to have been 
against the Ist defendant only. The learned Advocate also 
argued that at one stage of the trial of the. suit, the plaintiff 
would appear to have been content with taking a decree against 
the Ist defendant. The learned District Munsif makes an 
observation to that effect in the course of his judgment. That 
was evidently àt the time when plaintiff's 2nd witness—the 
plaintiff—was being examined. «That offer was not accepted 
either by the 1st or by the 2nd defendant with, the result that 
the plaintiff's examination had to be completed ahd two other 
witnesses had also to be examined on the side of the plaintiff. 
P.W. 4 proves the binding nature of the debts which were 
purparted to be discltatged by means of the sale to be brought 
about by the agreement—Exhibit A, There wule have been 
. e © 
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absolutely na? relevancy in letting in evidence of P.W. 4 if 
the parties agreéd that the case should take that course at that 
stage as stiggested here. I am, therefore, of opinion that, what- 
ever might dave been the proposal made on the side of the plain- 
tiff at one stage of the trial, the same was not accepted by the 
defendants, and consequently this second appeal must be dis- 
posed of on the footing that there was no such proposal at all. 
The 2né defendant having pleaded on the merits and having let 
in evidence on the merits in support of his pleas and having 
failed with findings against him on all questions that could 
possibly. have arisen between the plaintiff on the one hand and 
the 2nd defendant on the other, I do not think it is open to the 
2nd defendant at this stage to ask ‘me to set at large all these 
findings and tq dismiss the 2nd defendant from the suit at this 
stage of the litigation. I feel, therefore, compelled to overrule 
this contention of the appellant if the circumstances. 


The second contention raised by the learned Advocate for 
the appellant is based upon the recent decision of the Privy 
Council reported in Sinner v. Skitmer*. As the date of this 
judgment is 16th July, 1929, and as this second appeal was 
filed in 1926, the learned Advocate, as is usual in such cases, 
took the precaution to file an additional ground of second appeal 
raising a new point. The purport of the argument raised by the 
learned Advocate on this point is this. The Privy Council has 
decided, according to his contention, that in the case of an 
agreement to sell immovable property an interest in such pro- 
perty is created by such agreement. Having regard to sections 
17 and 49 of the Registration Act, such agreement requires re- 
gistration and Exhibit A not being registered, is not admissible 
in evidence. When the original evidence is not available for 
want of registration, secondary evidence could not be let in and 
therefore the plaintiff’s suit must have been dismissed in limine 
for want of legal evidence to prove the agreement. To this it 
was replied by the learned Advocate for the respondents that 
the observations of the Privy Council should be limited to the 
document they had to consider in that particular case. My 
attention was drawn to the terms of the document which the 
Privy Council had to consider. The document is set out im 
extenso inspages 766 and 767 of the judgment. The one party 


is called the vendor and the other party is called.the vendee, i 


the words “vendor” ahd “vendee’’ occurring in several places in 
e 


the document. In paragraph 9 these,words occur: 
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‘In virtue of ¿this sale and agreement, if the vendee gonsiders neces- 
sary, the vendor will always be ready to execute and wegister a power of 
attorney, etc., etc. si 

Again in paragraph 11: ; 

““Should the vendee not be able to get mutation of names done. in 
his name and get full and complete possession, the vendor in such a case 
directs the vendee to pay the balance, etc., etc.” s Eas 

Then there is the undertaking 4n paragraph 9 to give the. 
vendee any other document or help the vendee nay demand. 
Paragraph 12 is also important—“Schedule of properties sold is 
hereunto annexed”. Now, when construing the words used by 
their Lordships in the course of their judgment it is proper that 
we should have regard to the document which wis the subject 
of dispute before them. Having set out the important words 
occurring in the document, I proceed to notice the several pass- 
ages occurring in the judgmept of the Privy Council to which 
my attention was drawn by the learned Advocates on the one 
side or the other. At page 769 this’is what the Privy Council 
Says :, ; Ta w. 

“On the first question the Subordinate Judge by whom the suit was tried 
was of opinion that the document was a salé-deed. The High Court differed 


from this conclusion. The learned Judges held that the document ought 
to he ‘treated as being an agreement for sale rather than as a sale-deed’. 


| The Privy Council observes: 


“Their Lordships have.no doubt that the view taken of it by the Sub- 
ordinate Judge was right.’’ 

“That being so, it is absolutely clear that the Privy Council 
construed the document before them as a “sale-deed”’. The further 
discussion, in my view, is relevant only for the purpose of con- 
sidering whether a provision in a sale-deed by which the vendor 
undertakes to? execute any further document. that the vendee 
may ask him to execute would enable the vendee to put in evi- 
dence the sale-deed. In my view that is the purport of the 
whole of the subsequent discussion in the other portions of the 
judgment of the Privy Council. Their Lordships observe at 
page 770: ms 

` “If an instrument which comes within section 17 as purporting to treate 
hy transfer an interest in immoveable progtriy is not registered, it cannot 


be used in any legal proceedings to bring about indirectly tke effect which 
it would have had If registered.’’ e 


This observation, in my view, confirms the suggestton that 


° . ethe document in that particular case did create an interest in 


immoveable property inethe transferee and it is with reference 
to that document that these observations were made by the 
e 
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Privy Counci. The learned Advocafe for the appellant, how- Ene 
ever, drew my attention to two passages which, he submitted, Rao 
were inconsistent with the view that I have set forth above. The ® gomu 


passages are: Lakshmi- 
ii narayana. 


“They think that an agreement for the sale of immoveable property is 
a transaction ‘affecting’ the property Within the meaning of the section, inas- 
much as, if carried out, it will bring about a change of ownership. The inten- 
tion of the Act is shown by tl provision of section 17 (2) (v), which 
exempts frome registration and, therefore, frees from the restriction of 
section 49 a document which does not itself create an interest in immove- 
able property but merely creates a right to obtain another document which 
will do so. In the face of-this provision, to allow a document which does 
itself cr@ate such an interest to be used as the foundation for a suit for 
specific performance appears to their Lordships to be little more than an 
evasion of the Act.” . 


Reading the séntences as a whole, I think that what their 
Lordships meant there was that she document before them was 
a document which created, an interest in immoveable property; 
in fact, the whole imterest in the property was transferred by 
that document of sale; and their Lordships observe that simply 
because there was an 4greement to execute a further document 
if called upon, the same shduld not be utilised as evidencing an 
agreement in suit for specific performance. I do not think that 
the learned Advocate for the appellant is right in his contention 
that every agreement for the sale of immoveable property should 
be treated, after the decision of the Privy Council, to be an 
agreement affecting immoveable property within the meaning of 
the section. I am not able to understand the observations of 
their Lordships in the way suggested by the appellant. On the 
other hand, we have got section 54 of the Transfer of Property 
Act which specifically declares that 


© 
“A contract for the sale of immoveable property does not of itself 
create an interest in, or charge upon, such property.” 


It may not be irrelevant at this stage to call attention to i 
the fact that in cases where an agreement to sell immoveable 
property contained a recital of part paymenf of the price, the 
Privy Council had to consider the question whether in respect = 
of the said advance a charge was created on the property. The ° 
Privy Coyntil held that a charge was created and that such . 
documepts require registration. The practige in India was that 
even in cases where there was an advance, such documents were 
treated as mere agreement to sell and as not creating any sort® - 
of interest in immoveable property. Having regard to the deci- ° 
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sion of the Privy Councif, the Indian Legislature ghad to inter- 
vene and Act II of 1927 was passed to the following effect: — ` 


‘In sub-section (2) of section 17 of the Indian Registration Act the 
following explanation shall be added, namely :— 


e 

Explanation—A document purporting or operating to effect a contract 
for the sale of immoveable property shall not be deemed to require or 
ever to have required registration By reason only of he fact that such 
document contains a recital of the ale a nt of any earnest money or of 


the whole or any part of the purchase mo ` 


If I understand the argument of the learned Advocate for 
the appellant rightly, he ‘suggests that the Privy Council decision 
referred only to cases where there was payment of, earnest 
money, in which case the Privy Council held thatthe document 
came under the heading of compulsorily registrable documents, 
and should be registered before the same could be admitted . 
in evidence, that the Indian Legislature reStored the law as it . 
was understood in India by Act ILeof 1927; but in cases where 
there is no earnest money or part payment made, an agreement 
to sell immoveable property should be taken to create not a 

“charge” (a word which would directly come under Act II of 
1927) but “an interest” in immoveable property, which, having 
regard to sections 17 and 49 of the Registration Act, would 
require to be compulsorily registered before the same-could be 
received in evidence. I do not think that the Privy Council 
case lays down any such proposition as the learned Advocate 
for the appellant asks me to assume. If that be so, the provi- 
sions of section 54 of the Transfer of Property Act and also 
of the Act II of 1927 would surely have been considered by- 
their Lordships. Further, in the last portion of.the judgment 
of the Privy Council their Lordships ma the following 
observation: 


‘Their Lordships think that no good purpose would be served by a 
detailed examination of the decisions of the Indian Courts. They have the 
satisfaction of knowing that the principle which has been enunciated above 
is in accordance with the recent decisions in most of the High Courts.’’ 

Their Lordships refer to three cases, one from each of 
the High Court of Calcutta, Bombay, and Madras. The 
Calcutta case quoted is Sanjib Chandra Sanyal v. Santoshi 
Kumar Lahiri?, the Bombay case ‘is Ramling Parwatayya v. 
Bhagwant S ambbuappa? and the Madras case is Stya"arayana 
v. Chinna, Venkaia Rao*. Referring to these cases one is 
strengthened in the view set forth above, In the case in Sanjib 


——w 
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< 4, (1925) I.L.R. 49 M. 302: 50 M.L.J. en 
a . ° 


o 
e “INI THE MADRAS LAW JOURNAL REPORTS. 697 


6 
Chandra Safyal v. Santosh Kumar Lahr? Rankin, J., as he 
then was, made the following observations: 

“From its terms and from the admitted circumstances I think it clear 
that it (the suit document) was intended to operate as a present demise 
to the plaintiff for five years,” 

That was a case where there was not merely an agree- 
ment to lease. but an actual lease which operated or was con- 
strued to operate as a present demise. The case in Ramling 
Parwatayya v. Bhagwant Sambhuappa® made the distinction be- 
tween an agreement to sell which does not convey any imme- 
diate interest in immoveable property and a document which 
purports to create an interest wr presenti in the property that 
was the subjeat of the agreement. “The last of the cases is the 
case reported in Satyanarayana v. Chinna Venkatarao’*, a judg- 
ment of the late learned Chief Justice of this Court and of 
Mr. Justice Reilly. That wasea case where the Court had to con- 
sider whether. a suit for specific performance would lie at the 
instance of a vendee, when, owing to any default on the part of 
the vendor, the deed of sale in the possession of the vendee 
was not presented for registration in due course. The Court 
held that such a deed of sale was inadmissible in evidence unless 
it was registered according to the provisions of the Registra- 
tion Law. That was a case where an actual deed of sale, and 
not an agreement to sell, was under consideration, and the. 
Court held that such a document was inadmissible in evidence. 


I have, therefore, come to the conclusion that the Privy 
Council only confirmed the principle that was discussed in the 
Indian Courts in the cases referred to by them; and that the 
observations should be taken to refer only to documents which 
effect a transfer in presenti: ol an interest in immoveable. pro- 
perty. In the view I take, the document, Exhibit A, was pro- 
perly admissible in evidence, and I also overrule this second 
contention raised by the learned Advocate for the appellant. Both 
the contentions failing, the second appeal is dismissed with 
costs. 


NaS. | Second appeal dismissed. 


2. (1921) I.L.R. 49 C. 507. 3, (£025) I.L.R. 50 Be 334. 
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IN THE HIGH COURT OF JUDICATURE | AP MADRAS. 
i PRESENT :—MR. JUSTICE WALLACE. 
Kocherlakota Subba Rao .. Appellant* *( Plaintif) 
Vv. 
The ‘Secretary of State for ‘India in Coundil 
represented by the Collect% of Kistna 
District .. Respondent (Defendant). 
Sibi Rao Madras Hereditary Village Offices Act (III of 1895), S. 23—Order of 
dismissal of village officer by Revenue Divisional Officer—Appeal—M odifica- 


V. 
The Secretary tion of the order into one of suspension for a year—Second appeal+Revision 
of State. —Maintainability—Specific Relief Act, S. 42—If exhaustive 
e 


A second appeal lies to the Board of Revenue under S. 23 of the 
Madras Hereditary Village Offices Act only when there is an order of 
dismissal of a village offcer by the District Collector. Where a Revenue 
Divisional Officer dismisses a village officer and on appeal the District Col- 
lector modifies the order into one of suspension for a year, no second appeal 
lies against the order of the District Célector nor has the Board of 
Revenue any power to interfere with suck an grder in revision either 
under section 23 of Madras Hereditary Village Offices Act or in the exer- 
cise of inherent executive powers outside the sc8pe of the Act. 


Section 42 of the Specific Relief Act ‘is not exhaustive of declaratory 
suits. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Masulipatam in A.S. No. 20 of 1925 pre- 
ferred against the decree of the Court of the District Munsif 
of Kovvur in O.S. No. 699 of 1922. 


T. R. i Sasiri and A. S een? for 
appellant. 


The Counci Pleader for respondent. 


S i The Court delivered the following 


JUDGMENT,—The original suit out of which this second 
appeal arose was a suit against the Secretary of State to declare 
that an order of the Board of Revenue, dated 8th July, 1922, is 
invalid and for cOnsequential relief. The original Court de- 
a | * | creed for the plaintiff, the Appellate Court reversed that de- 

cree and the plaintiff appeals. ; 


ii The plaintiff was a karnain Of the ryotwari village of 
° * Voonagatla. On 4th October, 1921, the Revenue Divisional 
$ “ Officer, Ellore, dismissed. him. He appealed to the District 





penser 
8S.A. Wo. 202 of 1926, e : 30th en 1929, 
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E wHo modified the order ‘ate one of suspension for 
one year. He preferred a second appeal to the Board of Reve- 
nue, the result of which was that the Board on 8th July, 1922, 
restored the order of the Revenue Divisional Officer ‘dismissing 
him. The plaintiff maintains that that order is ultra vires 
and invalid. Thesabove proceedings were taken under Act III of 
1895. The original dismigsal was under section 7 and the 
appeals werg under section 23. 3 

It is quite clear, I think, that no second appeal lay in this 
case. The only case in which a second appeal lies to the Board 
of Revenue in a matter of dismissal of a village officer is given 
in the provisa to section 23 (1), and that is a case’ where there 
has been a dismissal under section 7, That that dismissal must 
be by the order directly appealed against*is clear. It cannot be 
reasonably contended that a second appeal lies to the Board in 
all cases where the origina? ordér by the Revenue Divisional 
Officer was dismissal. The result of such -a contention would 
be that, in cases where tlhe Revenue Divisional Officer has dis- 
missed and the District, Collector has modified the dismissal ‘into 
a fine, a second appeal woyld lie to the ‘Board; but where the 
Revenue Divisional Officer suspends and the District Collector 
confirms, no appeal would lie to the Board. -The object of the 
proviso clearly is that it is only against orders of dismissal that 
the Board will entertain a second appeal; that is, there must be 
an order of dismissal by the District Collector’ There was 
in the present case no such order and, therefdre, no second 
appeal lay to the Board. ‘This is in fact the view of the Board 
itself in the Board’s resolutions exhibited as’ Exhibits D and E 
and I may note that this -position was accepted by the Govern- 
ment Pleader in the Lower Appellate Court. Therefore’ the 
Board had no jurisdiction to entertain a second appeal. “The 
proper order would have been to have dismissed the appeal 
summarily. i 

The learned Government Pleader, however, contends that 
the order was passed in the exercise of powers of revision 
possessed by the Board. He claims that theeBoard could have 
acted and, therefore, must De presumed to have acted either in 
the exercise of revisional powers under section 23 or in the 
exercise of inherent executive powers ‘outside the scope of 
Act III ef 1895. As to the powers of revisión under-section 23 
the statute itself does Wot confer on the Board any power of revi- 
sion. But it is argued that as the Board „is constitited the supe- 
rior appgllate authority, it follows that it has a general power 
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of revision. Reliance is “placed on a séntence queted from the 
ruling in In re Chinnayya Goundar', which state$ the well-known 
proposition that appellate jurisdiction includes the power to in- 
terfere in revision. But in order that that proposition may apply, 
a revisional power must ‘have been’ conferred by the statute on 
the tribunal. ` If revisional poveer has been conferred, then it is 
exerciseable over all tribunals agaigst whose orders an appeal 
is provided. I am not referred to any authority which lays 
down ‘that, where a statute confers a right of appeal and is 
silent about a right of revision, it has conferred a right of revi- 
sion, apparently unlimited in extent and absolute in aythority, 
s> that, for example; as in this case, the mere conferment of a 
right of appeal on the Boafd tpso facto confers on it a right to 
enhance the sentence of a lower tribunal without notice to the 
party affected. Such a contention is tantamount to saying that, 
where-a statute provides a rioht of appeal and also provides a 
power of revision,-the latter provision is not an enabling provi- 


-sion but is a restricting provision limiting the unlimited powers 


of revision otherwise possessed by the tribunal. It would mean, 
for example, that, if the Criminal Procedure Code-had not de- 
fined the right of the High Court to interfere in revision, the 
High Court would nevertheless have power to reverse an ac- 
quittal without notice to the party concerned and without there 
being any appeal presented against the acquittal. I am clear 
that this contention is unsound and that the mere mention of 
appellate powers in a statute, which is silent as regards revisional 
powers, does not carry with it any revisional powers. Refer- 
ence may bè made to the Full Bench case in Khoja Shivji v. 
Hasham -Guntam’?, where it was held that, where an order in 
Council provides for appellate powers and is silent about revi- 
sidtial powers, no revisional powers are conferred, and to Salig 
Ram v. Ramji -Lal®, where it was held that, if the revisional 
power has to be derived from statute, it must have been confer- 
red. directly by the statute. I am not therefore prepared to 
accept this argument; so that, if the Board had any power of revi- 
sion “in the preser% case, that power will have to be derived out- 
side Act III of 1895. It remains to consider whether there is 
any such power. : KA ; 


“For this posttion the learned Government Pleader has called 


í in aid thee genera history of the powers of the Beard of 
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a| agn 41 M.L.J. 572.” 2. (1895) 1.L.R, 20 B. 480. Gan 
3 3 (1996) +. L.R. 28 A. 554, . : 
e 6 


e e e 
6 
LATI | “THE MADRAS LAW ‘JOURNA® REPORTS. 701 


of 1803, is relted upon. It is argued that sections 5 and 33 give Subba Rao 

the general pow®r claimed? The Lower Appellate Court bases The Secretary 

its decision upon section 5; but of these two sections, section 33 d 

is the one which deals with punishment, and it enacts that the 

Board shall punish neglect at their discretion, according to the 

powers vested in them for that purpose. So that Regulation takes 

us no further. We have tq see what powers are vested in the 

Board. eThat appears from later regulations, first of all Regu- 

- lation IT of *1806, section 7 (3), applying eo nomine to kar- 

nams, laying down that the Board of Revenue has power to 

dismiss them. Then by sections 7 and 8 of Regulation VI of 

1831 the.power over karnams in ryotwari tracts hitherto exer- 

cised by the Board of Revenue was transferred to Collectors, 

subject to the approval of the Board. Section 7 (3) of Regu- 

lation IL of 1806 was repealed by Act II of 1869. I do not 

appreciate the learned Governsnent*Pleader’s suggestion that this 

section was repealed merely because it was at that time too 

well known to require retention on the statute book. Such an 

argument might be put forward in the case of any repealed Act 

and has no substance. Obviously, the Act which repeals another 

and the Act repealed, cannot both be in force at the same time. 

Clearly, the authority which had power to legislate on the punish- 

ment of karnams had the same power to delegate its power 

of punishing karnams and intended by the repealing Act H of 

1869 that the power exercised under Regulation II of 1806 

should be delegated no longer to the Board but to the Collector. 

So that between 1806 and the present Act III of 1895 the 

authority to whom was delegated the power to punish karnams 

was set out in Regulation VI of 1831. That itself was definite- 

ly repealed by Act III of 1895, whereby the legislating autho- 

rity in whom ultimately this power vested laid déwn definitely 

which officer or officers were to exercise the power of dismiss- 

ing karnams and the-manner in which that- power could be 

exercised. In all this history I see no room for the contention ; 

that the Board of Revenue possesses some powers outside this 

legislation. It has all along derived what power,1t possessed from 

the legislating authority, and not being itself the sovereign autho- TE 

rity it has not inherent in it the powers of the Sovereign. Such ° 

a theory really implies that although the statute says by section  » 

23 that a dismissal of an appeal to the District Collector in a 

case where the order dn appeal is not one of dismissal shall be 

final, yet that order is not final, because the Board possesses un- 

defined and unrestricted inherent powers to-interfere with it» It 
e ° e : 


Subba Rao 


v. 
The Secretary 


of State, 9 


e 
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may be noted that the Board of Revenue in it4 order in the 
present case did not purport to act under ay such inherent 
powers but purported to be disposing of an appeal presented 
under section 23 of Act IIT of 1895. I am not, therefore, pre- 
pared to support the learned Government Pleader in his argu- 
ment that the Board has an Mmherent power gutside the Acts 
and Regulations to interfere with agd enhance the order of sus- 
pension passed by the District Collector. ə 


e 

The only other point to consider is the contention of the 
Government Pleader that the suit is not maintainable because 
it ‘does not fall within section 42 of the Specific Refief Act. 
Both the Lower Courts haye agreed in holding that the suit is 
maintainable. It is clear, of course; that the plaintiff's suit must 
in the nature of the case be purely a -declaratdry one. He is 
not challenging the authority of the Collector’s order of sus- 
pension and, therefore, he could hot sue for reinstatement or 
for the emoluments of the office. ‘The cause of ‘action is the 
passing of the order of the Board of* Revenue without jurisdic- 
tion. It must be conceded that the plaintiff is not suing as a 
person entitled to any legal character or to any right as to any 
property; so that if section 42 is exhaustive of declaratory suits 
the suit will not lie. The ruling of the Privy Council in Robert 
Fischer v. The Secretary of State for India in Councilt is autho- 
rity for the proposition that the section is not exhaustive. That 
was a case similar to the present in which it was sought to set 
aside an order of Government on the ground that it was ultra 
vires. That ruling has been frequently relied upon in this 
Court. See Ramachandra Rao v. Secretary of State for India’, 
Veeramachanem Ramaswami v. Soma Pitchayya®’, Ramakrishna 
Patter v. Ngrayana Patta and Lakshminarasimha Soma- 
yagiyar v. Ramalingam Pilla. The High Court of Cal- 
cutta has taken an opposite view in Deokali Koer v. 
Kedar Nath’, though the decision of the case did not 
rest upon that ground. The learned Government Pleader relies 
upon a later Priyy Council case in Sheoparsan Singh v. Ram- 
nandan Prasad Singh. That, however, has been interpreted 
by a Bench of this Court in Surayya v. Subbamma*™ to be a 


4. (1898) L.R. 26 I.A. 16: I.L.R. 22 M. 270 at a (PC). 
5. (1915) I.L.R. 39 M. 808. 
26. (191% I.L.R. 43 M. 410: 38 M.L.J. 226 ° 
7. (1914) 27 M.L.J. 634. 8. 61920) 39 M.L.J. 319. 
9. (1912) I.L.R.*39 C. 704. 


"10. A) Tah, 43 I.A. 91% I.L.R. 43 C. 694: 31 M.L.J. 77 (P.C.). 


e 11. (1919) 1.L.Re 43 M. 4 at 26; 37 M.L.J. 405.50, 
6 ° o 
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decision on a finding of fact that the anne had not the legal 
character of a reversioner, and, therefore, that the suit spectfi- 
‘cally brought under section 42 was not maintainable under that 
section. It*cannot be held that this Court has yet adopted the 
view that section 42 is exhaustive or that the Privy Council 
case in Sheoparsan Singh v. Ramnandan Prasad Sing!’ has 
overruled the Privy Council case in Robevt Fischer v. The 


e Secretar of State for India in Council* and sitting here as a 


single Judge, I consider I am bound to follow the interpretation 
of Sheoparsan Singh v. Ramnandan Prasad Singh given in 
Veeramachaneni Ramaswami v. Soma Pitchayya® and the Privy 
Council rulingein Robert Fischer v. The Secretary of State for 
India in Council, I am not therefore prepared to hold that 
the Lower Courts erred in law in holding that the suit was 
‘maintainable. 

I must, therefore, allow the appeal and restore the decision 
of the District Munsif with’ costs against Government here and 
in the Lower Appellate Court. 

The memorandum® of cross-objections by Government as 
regards costs in the Lower*Appellate Court is dismissed with 
costs. 3 months’ time for payment of costs. 


N.S. —— Second Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT:—MR. Justice WALLACE AND MR. JUSTICE 
ANANTAKRISHNA AIYAR. 


Jaffar Husain Khan Sahib and others .. Appellants*® 
(Plaintiffs) 

V. ; 
Krishnan Servai and others .. Respondents 
(Defendants). 


Nutsance—Right of Hoani to conduct procession with music in public 
sireets—Limus to the exercise of such rights—Right of Muhammadans to 
stop music inside Hindu temples—Limits to the exercise of such rights— 
General public nuisance. 


Hindus have the right to conduct procession in epublic streets with 
music so long as they do not interfere with the ordinary use of the street 
by the þublic and subject to lawful directions by the Magistrates. Whether 
Muhammadans can stop the playing of music inside a Hindu temple can 
only be decided, not as a proposition of law but on the stated circum- 
stances in’ eaeh case. If, for example, two places of “worship of differ- 
ent sects have been existing side by side from time igamemorigl, ‘then. each 





*S.A. No. 105 of 1926. 16th December, 1929, 
4, (1898) L.R. 26 I.A. 16: I.L.R. e22 M. 270 (P.C.). 
6. (1919) I.L.R. 43 M. 410: 38 M.L. J. 226. a 


16, C1916) L.R} 43 I.A. 91: ILL.R. 43 Co 694: ot Mads W (PC), 
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Jaffar Husain must exércise its rights of zonk with due regard to @he rights of the ` 

ii Sahib other and submit to curtail its own rights in consid@ration of the other 

? party also curtailing its rights. The modus vivendi is a compromise of, 
competing rights and the Courts will enforce as the real civil rights of 
each party the mutual compromise, instead of putting bothe parties in an 
impossible position by declaring the formal civil rights of both. But where, 
for example, a new sect or body of, worshippers invades a locality already 
occupied by another religious body, it is not reasonabke that it should, in 
the name of ensuring quietness for its gwn worship claim to curtail the 
service of worship which has been customary, long béfore it igvaded the 
locality; but it would be different if the service of worshtp by the older 
sect amounts to a general public nuisance. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Trichinopoly in A.S. Nos. 252 and 256 of 
1923 (A.S. Nos. 424 and,428 on the file of the District Court 
of Trichinopoly) preferred against the decree of the Court, of 
the District Munsif of Srirangam in O.S., No. .157 of 1920. 

B. Pocker for appellants, 

M. S. Vaidyanatha Atyar for respondents. 

The Court delivered the following e 


Krishnan 
Servai. 


@ 

Wallace, J. JupcmMents. Wallace, J.—The plaintiffs are repre- 
sentative Muhammadans of Lalgudi and neighbouring 
villages. They sued for a declaration that they are 
entitled to carry on public worship in the suit mos- 
que, at hours stated by them, undisturbed by Hindu 
processions of music, or playing of music in the adjoining 
Pilliar Kovil, and they sued further for an injunction restrain- 
ing the defendants who are representative Hindus of these vil- 
lages, from so disturbing their worship. Both the Lower Courts 
have dismissed the suit and the plaintiffs appeal. 


Although the plaint prayer is indefinite as to the period of 
time for whigh the plaint relief is desired, the plaintiffs’ learned 
Advocate stated at the Bar that the plaint case relates to the 
period of the Mari Amman festival. The plaintiffs claim that 
the relief they seek for was in effect granted in a former suit 
° filed by the Hindus against the Muhammadans to set aside the 
G.O. restraining the Hindus from playing music in front of 
the suit mosque during stated hours of the day at 
= the time of the Mari Amman festival. The decree 
in that suit was in favour of the Hindus, but the plaintiffs’ 
argument is that the point on which they now seekerelief must 
e be taken tô have bten decided against the Hindus in the former - 
suit, either because it was there specifically sought for and: re- 
fused, or because it ougbt to have been sought for and was not. 
TRey thyis eeu that ọn this point there is a “matter of 


e e 
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constructive ws judicata and that the Lower Courts have on this 
point committed? an error “of law.. 


The former suit was O.S. No. 226 of 1911 and ended in the 
High Cout in S.A. No. 112 of 1914. The judgment and 
decree in the former suit are Exhibits H and H-1. It was 
finally decided by the High Court that the scope of that suit was 
confined to music at a medi which was in the public street in 
close prSximity to the mosque, and to the alleged interference 
with the mosque worship which the playing of music at that 
medai during the Mari Amman festival occasioned. The High 
Court decided that the Hindus have the right of celebrating 
the Mari Amman festival at the medai “without” any restric- 
tion as to the time of playing music.” That would seem to be 
a decree entireby in favour of the Hindus, but the plaintiffs here 
claim that it must be taken that the Hindus have no other right 
of- playing music during thè Mari Amman festival than that 
which has been declared by the High Court because if any 
such further right existed it was either implicit in the subject- 
matter of the former suit or ought to have been made the sub- 
ject-matter of that suit. I am unable to accept that: argu- 
ment. As to the first contention it is not open to the plaintiffs, 
since they themselves in the former suit contended that that suit 
was confined to playing at the medai and that even the right to 
take the procession with music past the mosque was not inż 
cluded there, and on that very ground they persuaded the High 
Court to modify the decree of the Lower Appellate Court. It 
is not open to them now to turn round and say that anyother 
matter was included in the former suit. As to the contention 
that it ought to have been made the subject-matter of the suit 
I find no substance in this either. The cause of action in the 
former suit was based on a definite Government Order which 
infringed the present defendants’ rights of playing music at 
the medai in the public street. On that point they succeeded. 
The Government Order did not touch the general right of play- 
ing music in the public street or inside the Pillaiar Kovil which 
is made the subject-matter of the present case. It was not in; 
cumbent on the Hindus inethe former suit to seek for a relief 
which bad rot been denied to them by the Government Order 
“which formed their cause of action. I, therefore,..cannot find 


that the plaintiffs’ pregent claim can he based on any’ theory that e 
the rights now claimed by the Hindus were denied to them ine , ° 


s e 
the former suit. . E i 
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wa pn Some question was raised as to whether theeHindus have 
oii not shifted the position of the medat, but thè Lower Courts 


sae * have found that there has been no change and that is a pure» . 
question of fact and binding on us in second appeal, The points 
in the present suit and decided there in favour of the Hindus 
are the alleged disturbances caused by the Hindus playing music, 
not at the medat, which is in the pyplic street, but in the public 

street itself and inside the Pillaiar Kovil which adjoins the . 
mosque. The plaintiffs allege first that the playing is in itself a 
nuisance which they have a civil right to stop, and secondly, 
that this playing which is a part of the Mari Amman, festival 
takes place on days outside the proper fifteen days for that 
festival.” As to the first péint the plaintiffs’ contention’ set out 
in paragraph 32 of the plaint is that any loud playing of music 
during their religious service is an infringement of their civil 
rights. No authority is advanced.for that proposition. As to 
the right of procession in public strgets with music the law on 
the subject has been finally laid dowp by the Privy Council in 
Mängur Hasan v. Muhammad Zaman!” The Hindus have the 
_ right to conduct such processioir-so long as they do not interfere 
with the ordinary use of the street hy the public and subject to 
lawful directions by the Magistrates. So far as the right of 
the Muhammadans to stop the playing of music inside a Hindu 
temple is concerned I find no direct authority in point, but it 
appears to me that that can only be decided not as a proposi- 
tion of law but on the stated circumstances in each case. The 
plaintiffs rely strongly on a sentence from Mutmalu Chetty 

v. Bapun Satb?: 

““It is, on the one hand, a right recognised by law that an assembly 


lawfully engaged in the performance of religious worship or religious 
ceremonies shalP not be disturbed.’’ 


That no doubt is a general right but obviously it can be 
modified by circumstances so that the exercise by each party of 
its legal rights shall be reasonable and with due regard to the 
rights of the other. (See Sundram Chetty v. The 
Queen, Ponnuswami Chetty v. The Queew’.) If, for 
example, two places of worship of different sects „have 

» been existing side by side from time immemorial then 
each no doubt must exercise its rights eof worship 
with due regard ‘to the rights of the other and submit to curtail 

e its own TaT in consideration of the other party also curtailing 





Wallace, J. 





eve e its rights. The modus vivendi is a compromise of competing 
` J. (921) L.R. 52 I.A. 817 LER. 47 A. 151: 48 M.L.J. 23 (P.C). 
25 (1880) el.L.R. 2 M. 140. œ 3. (1883) I.L.R. 6 M. 208 (F.Be). 
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rights and the Courts will enforce as tħe real civil rights of each 
party the mutual compromise, instead of putting both parties 
.in an impossible position by declaring the formal civil rights of 
both. But where, for example, a new sect or body of worshippers 
invades a locality already occupied by another religious body, 
it is not reasonablesthat it should, in the name of ensuring quiet- 
ness for its owñ worship, claim to curtail the service of wor- 
ship, which has been customary long before it invaded the local- 
ity. That i# the present case. It is found as a fact by the 
Lower Courts that the Muhammadans chose to erect their 
mosque close to an existing Pillaiar temple where service with 
music férms part of the usual public religious worship, and 
they now claim that such service shall be stopped during their 
own service hours. The Lower Courts have found that the 
Pillaiar Kovil was built long before the mosque and that the 
mosqite, therefore, was built wita the full knowledge that it 
would be close to the Hindu temple. ` It was urged that when 
the mosque was builtethe Pillaiar Kovil was not actually being 
used, but I do not sée that that makes any practical difference. 
The Muhammadans déliberately built their mosque cheek by 
jowl with the Hindu templé and in such a case the newcomer 
must respect the religious sentiments and services of the older 
inhabitants. It would be different if the service in the Pillatar 
temple amounted to a general public nuisance but no such case 
is put forward here. The Muhammadan sect alone cannot and 
does not represent the general public; it is only one section of 
the general public. 


As to the alleged extension of the Mari Amman festival 
days, that is a point which seems to me irrelevant. The only 
ground on which the extension is attacked and can be attacked 
in this suit is that it is an infringement of the former decree. 
I cannot find that time is of the essence of the former decree 
nor is the period of 15 days mentioned. In any case that de- 
cree as I have held applied only to music at the medai and has 
no concern with music played in the public street or inside the 
Pillaiar Kovil. n 

The appellants, therefọre, fail on the points raised by 


them. The Lower Appellate Court has committed no error of 
law. I wotild, therefore, dismiss the appeal with costs. 


Anantakrishna Aiyar, J—I agree. 


N.S, . Second Appeal dismissed. 
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PRIVY COUNCIL. f 


[On appéal from the High Court of Judicature at Allahabad.) | 


PRESENT:—LORD ATKIN, SIR GEORGE LOWNDES AND ca 
Brnop MITTER. 


Misir Bhairon Prasad ° i Si A ppellant* 
TU, ; a. - 

Musammat Gopi Kunwar and another .. Respondents, 
6 


Evidence Act (I of 1872), S. 1l2—Posihumons son—Legitimacy of—Pre- 
sum ption—Conditions, 


Where the widow of a Hindu, who died on 26th October, 19], alleged 
that on 7th July, 1919, she gave birth to a posthumous son of the deceased, 


lield that, if in fact there was a child born of the body Sf the widow on 
the date alleged, in the absence of any suggestion to the contrary, the 
ordinary presumption of paternity would apply and the child must be 
taken to be the son of the deceased. 


Appeal No. 78 of 1927 from*a decree of the High Court, 


Allahabad (Mears, C.J., and Piggott, J) dated the 22nd 
January, 1924, reversing a decree of the Subordinate Judge 
of Mainpuri; dated the 13th September, 1920. 


The only question for deternfination on this appeal was 
one of pure fact, whether the respondent Roshan Lal (defend- 
ant No. 2) was born on the 7th July, 1919, ọf the respondent, 
Gopi Kunwar (defendant No. 1), the widow of one Jwala 
Prasad, who died on the 26th October, 1918. The High Court 
(differing from the Trial Judge) answered the question in the 
affirmative. 


-æ 


The learned Judges, in the course of their judgment, 
observed: 


“Jwala Prasad died on the 26th October, 1918, and we certainly see 
no reason to doubt, on the evidence, that the defendant Roshan Lal was 
horn on the 7th July, 1919. This period of 254 days is well within the 
limit of 280 days laid down in the Indian Evidence Act as warranting a 
presumption in favour of the legitimacy of a posthumous son, which can 
only be rebutted by cogent evidence of a definite and specific nature. 
Musammat Gopi Kunwar’s case is that the child was conceived while she was 
staying with her own father at Moradabad and her husband Jwala Prasad 
was there on a visit? and they were occupying one and the same room in 
the house. ... There is no positive evidence of non-access on the part of 
Gopi Kunwar’s hus and for the critical period, roughly speaking the 
latter half of September, 1918, during which, according #o the, case for 
the defendant, concéption actually took place... . We are clearly of opinion 
that on thise the maie issue in the case, the plaintiff has failed to shake 
either by cross-examination or by direct testimony, the evidence on behalf 


ə © of the defendants, which proves that Gopi Kunwar was 5 or 6 months 
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gone with child in the month of March, 1919, and was delivered of a P. C. 
baby, the defendênt Roshan Lal, on the 7th July following.” Misir Bhairon 


Against the judgment of the High Court, the plaintiff e Prasad 

“ “preferred the present appeal to His Majesty in Council. Kan ai 
De Griyther, K.C. and Wallach for appellant. Gopi Kunwar. 
Dunne, K.C. and Dube for respondents. 


28th January, 1930. Their Lordships’ judgment was 
delivered by ` 


LORD AfYKIN.—This is an appeal from the High Court at Lord Atkin 

Allahabad in a suit which had been commenced in the Court 
of the Subordinate Judge at Mainpuri, in which the plaintiff 
claimed that he and his. brother Jwala Prasad were members of 
a joint Hindi family, and claimed «possession of the property 
from the widow cf Jwala Prasad. The widow alleged in the 
case that she had given birth to a posthumous son of Jwala 
Prasad, and also that before thee death of her husband there 
had been a separation. ? | 


The substantial issue in the case as it eventually developed 
was the question whether or not the widow had, in fact, given 
birth to a son. The déceased man had died on the 26th Octo- 
ber; 1918. The child was dlleged to have been born on the 7th 
July, 1919, and it is sufficient to say that if in fact there was 
a child born of the body of the widow, Gopi Kunwar, then that 
child must be taken to be the son of Jwala Prasad. There is 
no suggestion to the contrary, and the ordinary presumption of 
paternity would apply, and the times are quite sufficient to 
allow of the husband being the father of the child. 


The substantial issue was whether or not, on the 7th July, 
1919, the widow did, in fact, give birth to a son. Upon that 
there was a good deal of evidence. There is, no doubt that she 
had given notice to the plaintiff, who is the brother of her 
husband, after her husband’s death that she was pregnant. Her 
case was that after her husband’s death she had continued 





to live in the house at Etah, where they had lived together, but A 
that as the time of her delivery approached, some time early in a 
June or the end of May, she, having at thaj* time become en- 

eaged in a dispute with the brother, which had taken the form ° o 


of a question as to the mutation of the. property, desired to ° 
have her child born at her father’s house, and so she removed e 

to her father’s house of Kheri-Lakhimpur, where, the child, 
according to her, was born. In support of the birth of the child, 

she called the lady doctor, “a Miss Mitra, who gave evidence ° e 

that she had been summoned from Lucknow, and had delivered d 


e e = 
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ES the lady of a son; she caléed the midwife, she called her mother, 


Misir Bhairon she called her father, she called the nurse whe had nursed the 
Prasad © child, and there was evidence which, if believed, was conclusive , 
Musammat that she had given birth to a child. All this evidence was 
Gopi Kunwar. attacked by the plaintiff. It was said that she had never been 
Lord Atkin. pregnant, that this was a supposititious child, that Miss Mitra had 
been suborned to give this false evidence, and gd had the nurse, 
and that the father and mother wfre speaking to a concocted 
story. ° 
The plaintiff put in evidence in the course of the trial cer- 
tain letters to be referred to later on, which, he said, were in the 
handwriting of the lady, and which were written to a than who 
appears to have been a servant of the family, and’ which, it was 
said, proved that two of them, at any rate, were in concert 
together for the purpose of planting a supposititious child upon 
the family. A 


A great deal of criticism was, addressed by the learned 
Subordinate Judge to the evidence on thé part of the defend- 
ant. Ee disbelieved the story, he was obviously impressed by 
the letters, and he found that there was no son born of the 
body of Gopi Kunwar at all, but there is one bit of evidence 
called on behalf of the defendant, which, if accepted, appears 
to dispose of the case. It was so treated by counsel for the 
appellant, and their Lordships think perfectly properly so 
treated. 


The case for the plaintiff was that the lady never had been 
pregnant at all, and that this story about the birth of a child 
"involved the introduction of a supposititious heir, nine months 
after the death of the husband, to a woman who had never been 
pregnant by her husband or anybody else. For the defence there 
was called a fady, a Miss Woodard, who belonged at the mate- 
tial time to the Missions hospital at Fatehgarh, and who said 
that in March of 1919 she had examined the lady, and she had 





z found her six months gone with child, and had given a certi- 

° ficate to that effect, and the certificate was produced. She said 
she had examinet, the lady at the request of a Mrs. McGaw, 

a % who was a lay missionary attached to the same mission, a lady 


e who was a friend of Gopi Kunwar, and who. had attended Miss 
e Woodard at the. examination, had introduced her te the lady, 
and had interpreted the questions that Miss Woodard had to 


* ask the patient. . 
° a That evidence was given, and*if.it is to be believed, it is 
* conclusive that the defendant was, in fact, pregnant at the time. 
s z © @ ki 
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There arg only three ways, their “Lordships think, of dis- 
posing of that evidence. . One is to suggest that Miss Woodard 


. ehad been suborned to give false evidence; that she never had 


examined the lady and never found her pregnant, and that her 
certificate was a forged document, forged in the sense that it was 
created being knowingly false. «lhat suggestion was obviously 
not made at the trial. They Lordships have had read to them 
the exarpination and cross-examination. They do not think it 
really was måde here. They are quite satisfied in any case that 
there can be no possible foundation for making it; not a word 
can be said against the credit of this lady, who belonged to this 
mission, and who was a lady with a’ medical degree granted her 
in America, and who had been in the medical profession for 
some eighteen gr twenty years. She is a lady of repute. More 
than that, the High” Court took an opportunity of calling her 
before them themselves, for the purpose of testing part of her 
evidence, and it is plain that they were entirely satished with 
her demeanour as being a witness of truth. No possible reflec- 
tion, therefore, can be made upon her honesty and truthfulness. 
There remain two suggestions. One is that, though the lady 
is telling the truth when she says she examined Gopi Kunwar in 
March, 1919, yet, in fact, she was mistaken when she thought 
she had discovered the signs of pregnancy. That appears to 
their Lordships to be a contention which must fail. She is a 
lady of great experience. She gives in great detail the symp- 
toms that she observed, the appearance and manipulation, and 
the sound of heart-beats of the foetus. If, in fact, those symp- 
toms were present as she spoke of them, and she is a truthful 
witness, it is quite impossible that she could have been mistaken 
as to the lady being pregnant. As to the actual degree to which 
the pregnancy had advanced, of course, opinions might con- 
ceivably differ, but on the fact of pregnancy there can be no 
doubt at all. Therefore, the only remaining way of disposing 
of the case is to suggest, as was suggested, that the doctor may 
have been deceived, and that she had examined in the house of 
Gopi Kunwar a woman who was pregnant, ang* that that woman 
was not Gopi Kunwar, and was somebody who it was pretended 
was Gopi Kunwar. That seems to their Lordships to be also 
plainly disposed of on the evidence. In the first place, the pre- 
caution was taken, when Miss Woodard wsote here certificate, 
of getting the person who was examined to sign her name and 
"give her thumb impression on the gegtificate. As it turned 
outeaftere that was a very useful precaution to have taken. e 
. e a e 
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P, C. Gopi Kunwar was Present at the High Coyrt, and when 

Misir Bhairon Miss Woodard was examined befofe the Judges of the High 
prasad Court, really that they might be satisfied on this very. questione , 


V. 


Musammat of identity, the learned Judges took the thumb print of Gopi 
Gopi Kunwar: Kunwar and compared it with the thumb print upon the certi- 
-Lord Atkin. ficate. They were satisfied themselves that the thumb prints 
were identical, but they were, of goutrse, not prepared to act 
upon that alone, and they submitted the two thumb prints to , 
the parties for the purpose of enabling them to be tested and 
evidence to be given about them if it were desired. No applica- 
tion was made to direct evidence to any divergence between the 
thumb prints, and the Court naturally, in those circumstances, 
were prepared to rely upan their own view. Their Lordships 
have-not had the prints before them, but it appears to their Lord- 
ships that they should be satished with the statemen? made by 
the learned Judges of the High Court upon that matter. ‘There 
is also the signature of the lady, as to which no evidence was 
addressed to the Lower Court or to the digher Court to show 
that there was any difference between that signature and the 
real signature. In addition to that, Migs Woodard’s evidence is 
that-Mrs. McGaw, the friend of Gopi Kunwar, was actually pre- 
sent at the examination, and, indeed, assisted her by interpreting 
her questions, and in that way took an active part in the pro- 
ceedings. ‘Therefore, it is quite impossible that Mrs. McGaw 
could have made any mistake about identity. She is the person 
who really knew the lady, and on whose initiative Miss Woodard 
had been called in at all. Unless, therefore, Mrs. McGaw is 
made a party to this alleged conspiracy, it is obvious that there 
can have been no mistake. It is not suggested that Mrs. McGaw, 
who is herself a lay missionary, was a party to any conspiracy 
or any fraud*of any kind. In those circumstances it appears to 
their Lordships that the identity of the woman who was exa- 


mined by Miss Woodard is established. 


° Now, that disposes of the only possible attack that could 
| be made upon the correctness of the evidence given by Miss 
Woodard, and inasmuch as the attacks upon the certificate and 
her evidence fail, it must be takeneas established that the lady 
was in fact in March of 1919, six months pregnant, if in fact 
she was pregnant | at all, so that she could give birth to a child 
° on the 7th July, and the case for the appellant fails. The result 
j e ° is that the decision at which the High Court have arrived must 


* stand. o 
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In that vjew of the case, inasmuch*as their Lordships have a 
particular item of proof which is conclusive, it is unnecessary to 
. consider all the various criticisms which were addressed to the 
other evidegce in the case. One would only say this. There 
were some letters produced to which their Lordships have referred 
which were discussed very freelyebefore the learned Subordinate 
Judge and in the High Coyrt. Their Lordships think it suffi- 
. cient to say that they are satisfied with the view of those letters 
taken’ by the “High Court. Even if they had been authenticated, 
they were not conclusive, and they could not, as it appears to 
their Lordships, outweigh the outstanding fact of Miss Wood- 
ard’s cettificate, but the view taken by the, High Court was that 
they were not satisfied that the letters were the letters of the 
defendant. at all, and their Lordships see no reason for differ- 
ing from that view? 


In the result, therefore, the finding that the boy who has 
10w been added as the 2nd defendant was in fact the son of 
Jwala Prasad, borngof the body of Gopi Kunwar, must be 
affirmed. The only other point that arose was on the claimi for 
a declaration that the parties were joint, and. that there had been 
no. partition. On that their Lordships. feel bound to rest upon 

- the statement made in the judgment of the High Court that the 


parties then made it plain to the Court that.if the issue as to’ 


the’ legitimacy of the 2nd defendant was. once . established 
in favour of the defendants they would not desire any further 


order from the Court. The High Court have referred to that 


matter, and on that footing, having established that the 2nd 
defendant was in truth the son of Jwala Prasad, have said the 
right order was that the appeal to them should be allowed -and 
that the suit should be dismissed. Their Lordships see no 
reason, therefore, for differing from that view. 

In the result, therefore, their Lordships come to the conclu- 
sion that this appeal must be dismissed and that the appellant 
must pay the costs, including those of the petition to admit 
further evidence, and they will humbly advise His Majesty 
accordingly. . 

Solicitor for appellante H. S. L. Polak. 

Soficitp’s for respondents: Douglas Grant and Dold. | 

K.J.Re x , Appeal dismissed. 
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l PRIVY COUNCIL. a 


[On appeal from the Court of ee Judicial Commissioner, , 
North-West Frontier Province. ] 


| 4 
PRESENT:—Lorp ATKIN, LORD TOMLIN, SIR LANCELOT 
SANDERSON, SIR GEORGE LOWNDES AND Sir"Brnop MITTER. 


Khan Bahadur Mehrban Khan 4 .. Appellant* 
Y, e f 
Makhna, since deceased, and others .. Respondents. 


Justice, equity and good conscience—Meaning of—Nonth-West Fron- 
tier Province Regulation VII of 1901, S. 28—Meaning of expression i— 
Mortgage—Redemption—Equity of—Clog on—Provisions amounting to— 
Pinding nature of, against assign of mortgagor—English Law. 

A direction to decide by equity and good conscience is generally in- 
terpreted to mean the rules of English Law, if fqund applicable to Indian 
society and circumstances. 


Held, that the expression ‘‘justice,* equity and good conscience’’ in 
S. 28 of the North-West Frontier Province Regulation VII of 1901 must be 


understood in the same sense. ` e 


The terms of S..60 of the Transfer of Prop&ty Act are an indication 
that the Rules of English Law relating to a mortgagor’s right to redeem 
are applicable to Indian society and circumstances. 

A mortgage bond, under which the mortgagees were entitled to pos- 
session for nineteen years, provided that if, at the end of that period, the 
mortgagor paid off thé mortgage-money, the property was to belong as to 
a limited interest theřėin only, to the mortgagor, and as to the major inte- 
rest therein to the mortgagees; and that, if the mortgagor failed ‘to’ pay 
off the mortgage-money at the end of the nineteen years, the property .was 
to belong to the mortgagees absolutely. 

Held that, according to the Rules of English Law applicable to the 
case, the provisions of the mortgage-deed conferring on the mortgagees on 
redemption an interest in the property, constituted a clog or fetter upon 
the equity of the redemption. 

Held further. that the provisions in question being a clog upon the 
equity of the redemption, were void and could have no more binding force 
against the assign of the mortgagor than they had against the mortgagor 
himself. 


Appeal No. 96 of 1927 from a decree of the Judicial Com- 
missioner of the North-West Frontier Province (Colonel J. 
Frizelle), dated the 4th July, 1925, which reversed a decree of 
the Divisional Jitdge of Derajat, dated the 23rd July, 1924 
and dismissed the plaintiff’s: suit. ẹ The Divisional Judge had 
upheld a decree of the Subordinate nade of Dera Ismail Khan, 
dated the 22nd April, 1924. 

One Mohomed’ Khan, the predecessor-in-title of respondents 


e 17 to 21, owned certain lands, measuring 1844 kanals, 6 marlas, 


——— oo maan 


13th February, 1930. 
6 9 


l eb Ce Appeal No. 96 of 1927. 
e e 
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and situated in Dera Ismail Khan. He had superiot and inferior pees 


proprietary and elso cultivating rights in the said lands. By a Khan 


„deed, dated the 6th May, 1898, he created a usufructuary mortgage ° barre 
of the said lands in favour of several persons who were now Khan 


represented “by respondents 1 to 16, for a term of 19 years to 
secure a loan of Rg. 2,160. The conditions of the mortgage con- 
tained the following :— i 


“The mortgagees shall, till Nhe expiry of 19 years, retain cultivating 
possessions and pay the Government dues, with which I shali have no con- 
cern whatsoevé’. The mortgagees shall continue to receive mahsul (pro- 
“prietary share in produce) and khuti (share in produce). After the expiry 
of the fixed period, if I pay Rs. 2,160, the mortgage-money, to the mort- 
gagees, I Do be entitled to receive one pai per path out of the produce, as 
my Haq-Khuti; and the mortgagees to the remaining dues, such as Mahsul 
and Jora. The” mortgagees shail have the adna (inferior) proprietary 
rights and the cultivating possession, with which I shall have no concern. ’”’ 


The Trial fudge,explained the effect of the said condition as 
follows:— -+ > 


“It appears that under the terms mentioned above the superior and 
inferior proprietary rights were mortgaged with possession, but even on 
payment of the mortgage*money in full, the mortgagees were to retain the 
cultivating possession anf the inferior proprietary rights. The mortgagor 
could in no case redeem theginferior proprietary rights and could not secure 
cultivating possession of the land mortgaged even on payment of the mort- 
gage-money. He was to get only a pai per path out of the produce. This 
means that the mortgagor, who before the mortgage, was the absolute owner 
of the land, could never become its absolute owner on the expiry of the 
stipulated period.’ me 


Ye 
Makhna. 


The mortgagees duly entered into possession of the mortgaged 
properties. In the year 1920-1921, the appellant purchased, sub- 
ject to the mortgage, the said properties for Rs. 18,313-6-0 
from respondents 17 to 21, the heirs and legal representatives of 
the mortgagor. 


On the 10th July, 1923, the appellant brought the present suit 
-against the mortgagees and their representatives, respondents 1 to 
16, and his assignors, respondents 17 to 21. Inĉhis plaint he 
referred to the mortgage and alleged that its term had expired. 
He pleaded that by virtue of his said purchase he was entitled to 
redeem the mortgage and prayed for a decree for possession of 
the mortgaged lands on his payment .of Rs. 2,160, the mortgage 


amount. e 


Some of the mortgagees filed a joint written statement, plead- 
ing, inter alia, “that if the plaintiff has purchased the land, the 
purchase, is subject to the terms of the mortgage deed and he 
has become” the representative of the original mortgagor”; that 
the plaintiff “is bound by the terms of the mortgage deed”; and , 
that the “plaintiff is thé representative of the original mortgagor,’ | : 
provided he abides by the agreement mage by the said mortgagor”. ° : 
They contended that having regard to the terms of the mortgage z 

° . ° 
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the plaintiff was not entitlél to redeem the inferior proprietary and 
cultivating rights in the mortgaged lantis. è 


The Subordinate Judge framed two issues, of which only thee 
following is now material :— 

**(2) Is plaintiff entitled to redeem the land ‘under ihe terms of the 
mortgage deed, by which Mohomed, Khan had oon e it to Makhna, 
etc., defendants??? 

The learned Subordinate Judge @elivered judgment in favour 
of the plaintiff-appellant. He held that the stipulation in the mort- 
gage deed by which the inferior proprietary and cultivating rights 
in the mortgaged lands were in no case to be redeemed even after 
payment of the mortgage-money, was a clog on redemption and 
was not binding on the original mortgagor or his representhtive, the 
plaintiff. He gave the plaintiff a decree with costs*for possession 


‘by redemption on payment to respondents 1 to 16 of Rs. 2,160. 


The mortgagees-respondents appealed against’ the said judg- 
ment to the Divisional Judge, Derajat Division, but their appeal. 
was dismissed. The learned Divisional Judge held that the condi- 
tion relied on by the mortgagees deprived the mortgagor of 31|32 
of his rights in the mortgaged property*even after redemption, that 
it was an exceptionally hard condition and a clog on the equity of 
redemption and was, therefore, void and unenforceable. 


The mortgagees-respondents aoe appealed to the Court of 
the Judicial Commissioner, North-West Frontier Province. He 


agreed with the Courts below that the said term clogged redemp- 


tion, and held that no limitation could be successfully imposed on 
the mortgagor’s equity of redemption, a right which the law would 
not suffer to be clogged or fettered even with the assent of the 
mortgagor; and that a condition entered in the mortgage deed such 
as the one in question unduly fettered the mortgagor’s equity of 
redemption and was one which no Court of Equity would enforce. 
He, however, came to the conclusion that the above principle did 
not apply to the case of “a voluntary assignee by purchase”, such 
as the plaintiff. He accordingly set aside the decrees of the Courts 
below and dismissed the plaintiff’s suit with costs. 

In the course of his judgment the learned Judicial Commis- 
sioner observed as follows :— 


‘The position of a voluntary assignee by purchase must always be 
a different one from that of the original transferor. The foundation for 
equitable relief is that the original transferor, owing to the circumgtances 


“under which he finds himself, was more 9r less compelled at the moment : 


to enter into the onerous bargain from the unconscionable conditions of 
which he seeks relief, whereas the position of a voluntary assignee by 
purchase is that he has taken over the bargain under no stich stress or 
compulsion. Rahmat Mli v. Shadi Ram is an authority fot holdeng that it 
is not open to a subsequent mortgagee who takes his mortgage with notice 





e ° of a prior mortgage to question the prior mortgage on the ground that 





ga 
° 1. (1923) 7 75 TC, 877. 
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certain terms contained in it operate as a clo& on the equity’ of redemption. 
Plaintiff in this case purchased the equity of redemption with his eyes 
open. The purchase was not forced on him, and he could easily have 
avoided it on the ground that the mortgage contained unconscionable condi- 
tions. In the circumstances of the present case I am of opinion that the 
appellant-morfgagees’ contention must prevail and that the plaintiff is 
bound by the conditigns of the mortgage and can claim redemption only 
subject to the conditions of the mortgage. ii 

Against the said judg¥nent of the learned Judicial Com- 


missioner, the plaintiff appealed to His Majesty in Council. 


De Gruyther, K.C. and Parikh for appellant. 
Dunne, K.C. and Wallach for respondents. 


13th February, 1930. Their Tore judgment was 
delivered by 


Lord Tomiin.—This is an appeal from the Judicial Com- 
missioner, North- West Frontier Province, Peshawar. 


The Judicial Commissioner has reversed the Divisional 
Judge, who, on his part, had affirmed the judgment and decree 
of the Subordinate Judge. 


The point is a short one. The appellant is the plaintiff in 
the suit. He is the assign for value of the interest of a mort- 


gagor in property comprised in a mortgage, dated the 6th 
May, 1898. 


Under the mortgage the mortgagees were entitled to pos- 
session for 19 years. At the end of that period, if the mortga- 
gor paid off the mortgage money, the property was to belong as 
to a limited interest therein only, to the mortgagor, and as to the 
major interest therein to the mortgagees. If the mortgagor 
failed to pay off the mortgage money at the end of the 19 years 


the property was apparently to belong to the sa iki 
absolutely. 


After the expiration of the 19 years the appellant, as assign 
of the mortgagor, brought a redemption suit. 


The Subordinate Judge and the Divisional Judge both held 
that the provisions of the mortgage deed limifing the interest of 
the mortgagor upon redemption constituted a clog upon the 
equity: of redemption, and that the plaintiff was entitled to 
redeemewithfout regard to these provisions. | 

The Judicial Commissioner agreed with the Lewer Courts 
in thinking that the provisfons in question amounted to a clog 
upon the equity of redemption. He,tgok the view, however, 
that a purchaser of the equity of redemption is bound by ,the 

i 5 è . 6 
6 o 


P.C. 





Khan 
@ Bahadur 
Mehrban 
Khan 


v. 
Makhna. 


Lord Tomlin. 


PC; 
Khan 
Bahadur 6 
. Mehrban 
Khan 


v. 
Makhna, 


Lord Tomlin. 


h 
6 
d 
718 THE MARRAS LAW JOURNAL REPORTS? [VOl.. 
r 6 


terms of the*mortgage déed and cannot set up that such terms 
amount to a clog. ° 


‘Their Lordships are of opinion that the Judicial Commis- ° 
sioner has misapplied the principles which govern inethe matter. 


It is to be observed that the Transfer of Property Act, by 
section 60 of which the right of am rtgagor to*redeem is regu- 
lated, has no application to the North-West Frontier Province. 
The matter is governed by the North-West Frontier Province 
Law and Justice Regulations. Section 27 of Regulation VII 
provides in effect that decisions in certain matters, which do 
not include mortgages, shall he according to the law of the 
parties concerned. By sectjon 28 of the same Regulation it 15 
provided that in cases not otherwise specially provided for the 
Judges shall decide according to justice, equfity and good 
conscience. 


In Waghela Rajsanji v. S hekh „Masludin? Lord Hobhouse 
pointed out that a direction to decide by equity and good con- 
science was generally interpreted to mean “the rules of English 
law if found applicable to Indian socfety and circumstances. 


The terms of section 60 of the Transfer of Property Act 
are an indication that the rules of English law relating to a 
mortgagor’s right to redeem are applicable to Indian society and 
circumstances. There is no indication to the contrary. 


The matter must, therefore, be determined by the rules of 
English law. 


The relevant principle of English law was stated by Lord 
Lindley in Santley v. Wilde? in language approved by Lord Hals- 
bury in Noakes & Co., Lid. v. Rice, 


Lord Lifdley said:— 


“The principle is this: a mortgage is a conveyance of land or an 
assignment of chattels as a security for the payment of a debt, or the dis- 
charge of some other obligation for which it is given. This is the idea 
of a mortgage; and the seourity is redeemable on the payment or discharge 
of such debt or obligation, any provision to the contrary notwithstanding. 
That, in my opinion,eis the law. Any provision inserted to prevent redemp- 
tion on payment or Berformance of the debt or obligation for which the 
security was given is what is meant by a clog or fetter on the eqttity of 
redemption and is, therefore, void. It féllows from this that ‘once a 
mortgage always a- mortgage,’ but I do not understand that this principle in- 
volves the further proposition that the amount or nature of the further debt 
or obligation,» the payment or performance of which is to be secured, is a 








clog or fetter within the rule.” . x 
2. (1887) L.R. 14 I.A. 89 at 96: LLR. 11 B. 551 (P.C). 
e 3. 11899) 2 Çh. 474. 4. (1902) A.C. 24 at 28 
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At p. 30,0f the last-mentioned cabe Lord Machaghten said: P. C. 
‘Redemption is of the very nature and essence of a mortgage, as @ Khan 
e mortgages are regarded in equity. It is inherent in the thing itself. And Bahadur 
it is, I think, as firmly settled now as it ever was in former times that Mehrban 
equity will nêt permit any device or contrivance designed or calculated to ae 
prevent or impede redemption. It follows as a necessary consequence that, Makhna: 


when the money secufed by a mortgage of land is paid off, the land itself ss 
and the owner of the land in the use and enjoyment of it must be as free Lord Tomlin 
and unfettered to all intents ai purposes as if the land had never been 

made thee subject of the security.’’ i 


At pp. 31 and 32 Lord Macnaghten added :— 


“(It seems to me to be contrary to principle that a mortgagee should 
stipulate With his mortgagor that after full payment of principal, interest 
and costs, he shauld continue to receive, for a definite or an indefinite period, 
a share of the rents and profits of the moftgaged property as the result of 
an obligation arising from the contract made when -the mortgage was 
created.’? 6 ° e 

‘These expressions of opjnions accord with the principles of 
the matter as they were explained by Lord Parker of Wadding- 
ton in G. & C. Kreglinger v. New Patagona Meat and Cold 


Storage Co., Lid.’ ° 


‘In their Lordships’ opinion, all the Courts were acting in 
accordance with the authorities, to which reference has been 
made, in holding that the provisions of the mortgage déed con- 
ferring on the mortgagees on redemption an interest in the pro- 
perty constituted a clog or fetter upon the equity of the redemp- - 
tion. 


Their Lordships are, however, of opinion that the Judicial 
Commissioner erred in holding that these provisions were 
binding on the assign. 


Their Lordships think that the provisions in question, bein 
a clog upon the equity of the redemption, were veid and could 
have no more binding force against the assign of the mortgagor 
than they had against the mortgagor himself. They are not 
provisions of general validity avoided against the mortgagor 
personally by reason of pressure or undue influence brought to 
bear on him. They are provisions which, when forming part of 
the actual mortgage contract, have under tlfe general law no 
validity at all. If it were,otherwise an illogical result would EAN 
follow. The mortgagor, if he redeemed, would escape from 
the burden, but if he sold to another he would’ necessarily bear 
the burden, as the validity of the provisions a$ against the assign e 


would be reflected in the price which he received. j A 
Se eo ee 5 
5. (1914) A.C. 25 at pp. 51 et seg. MP é 
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For thege reasons, itf their Lordships’ judgment, the appeal 
should be allowed and the decree of the Divisional Judge should 
be. restored, with costs to the appellant in the Courts below e 
and before their Lordships’ Board. 


Their Lordships will humbly advise His Majesty accord- 


ingly. é a 
Solicitors for appellant: Dower and Johnson. š 
Solicitors for respondents: T. L. Wilson & “Co. f 

K.J.R. Appeal allowed. 
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PRIVY COUNCIL..  ' : 


[On appeal from the High Court of Judicature at Bombay. | 


PRESENT :—LORD ATKIN, LORD. ToÑLIN, SIR LANCELOT 
SANDERSON, SIR GEORGE LOWNDES AND SIR Binop MITTER. 


Raoji Valad Rupa Kolhati and others .. Appellants* 
Kunjalal Hiralal Agarwala, since deceased, and 
| others l .. Respondents, 


Hindu Law—Illegitimate son—Dasiputra—Meaning of, in Western India 
—Maintenance right of a son of the Vaisya caste—Transfer of portion of 
estate by widow in full discharge of—Valdity against reversioners of—Test 
—Alienation—Compromise—Widow’s powers as to. 


The term dasipuira no doubt originally meant sons of a female slave, 
but in Western India, at all evenis, it has come to mean sons by a kept 
mistress of one of the lower castes. l 


Dasipuiras $f a Vaisya are entitled to maintenance during their lives 
out of their deceased father’s estate. and the maintenance is in effect a 
charge upon the estate in whosoever’s hands it might be. A Hindu widow 
during her lifetime represents the estate, and, as regards alienation of the 
same, she certainly cannot have less power than the manager of a Hindu 
family. A compromise entered into Dona fide by a Hindu widow which 
is reasonable and precedent and for the interest of the estate, is binding 
upon the reversionefg. 


A Hindu of the Vaisya caste died possessed of a large estate and faving 
him surviving two widows and three low? caste illegitimate sons who had 
been brought up evidently as members of the family. The three: illegiti- 
mate sons, who were all entitled to maintenance out of their father’s estate, 
were all yousg men with a considerable expectation of life. The widows 
executed a deed transferring to the said sons absolutely lands appertaining ` 


ý o ° ty the estate and representing less than five years’ purchase of their 
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annuity, in full discharge of their maintenance rights. “There, was no, ,sug- 


gestion that the, s settlement was other than Mona fide. .- f 


' Held, that the transfer. was one within. the competence, of the: Ba 
, and, as a reasonable and prudent compromise of an existing claim upon 


| their husband’s estate, was binding upon the reversioners., = = : rai 
“The tran®fer must’ be judged merely as a business transaction. : 


aan = 


. Held “further that the prudence of the bargain must be judged” solely 
on ‘the estimation of “value of the property transferred at “the ‘date when 
it took place. an ws 


_ Appeal No. 18 of 1927 froma ainen and hese of the 
High. Court, Bombay. (Coyajee and Fawcett, JJ.), dated the 
22nd September, 1925, reversing a decree: of a Subordinate 
Judes of Jalgaum, dated the: 20th June, 1923. . 7 kh 


“The properties in i originally pelonged to one Bil uka 
Thakordas, a Vaisya by caste, ‘who died.in 1904 leaving“his two 
widows Ghampabai and Jankibai sur viving him. On the 18th March, 
1906,. Champabat (who was the senior widow) executed:a docu. 
ment, Exhibit 50, which is describéd as a deed of gift, in favour 
of the. defendants Nos. 1, 2 and 3. It was in these terms: “ Bal- 
mukandshet Agarwala® died, on the 16th June, 1904, and you (ie., 
the first three defendants) are his dasi-putras. The deceased Bal- 
mukand wrote in his wil®to give land with the object that after. him 
there should be some arrangement about you and that (your) main- 
tenance should continue. Accordingly (land) ‘of our ownership of 
mauje Asode (as described below) is to- -day given as a gift into 
your possession and enjoyment. Fhe price of the said land is 
Rs, 5,000.” By 1913 both the widows Champabai and’ Jankibai 
died. . The. plaintiffs, as reversioners, brought the present suit to 
recover the property which was alienated by Champabai. Various 
defences were raised and several issues were framed in the Trial 


Court, of which only the following is now material :— E 


“ (3) Whether the gift of properties in suit made by A 
widow Champabai in favour of defendants 1 to 3 is -valid and binding , on 
plaintiffs ps e 


The Trial Court held: that. the defendants 1 to 3, 3 as the illegiti- 
mate sons of Balmukand, were entitled to claim maintenance uring 
their lives, and that the deed of transfer executed I the séñior 


nags A 


reversioners. ih , 7 


- The High Court, while conceding that the defendants i to 3 
were entitled. to claim maintenance out of the estate of their father 
Balmukamd ,so long as they live, came to the conclusion that. the 
grant of-1906 by the widow was much in excess ‘of their legitimate 
claims, “For -by Exhibit 50 Champabai ‘purports: tó a the suit 


properties absolutely in favpur of .the donees.” ° . Justice 
Coyajee, who o the judgment of the Court, a mi ere 
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‘‘ According, to ie recitals in this ‘document Champabai purported to 


carry out Balmukand's directions in his will. That will, however, is not: 


forthcoming, and the truth of the recitals i$ not establ@shed.. It is, there- 
fore, only possible.to justify the alienation on the ground-that it was in- 
tended to satisfy the. claims of the donees to maintenance out of the. estate 
of Balmukand. The transaction is not a gift pure and simple. It is an 
alienation by a Hindu widow- of a portion of her husband’s -immoveable 


estate which could be justified on the ground-of legal necessity. It may. 


be that Champabai was not bound to satisfy claims of,this nature out of 
the income of her husband’s estate in h@ hands. But these defendants’ 
rights were personal to them; they would not descend on their. death to 
their children. Champabai, however, purported to transfer the- property 
absolutely to them.. In- Exhibit 50 the value of the property is stated to 
be..Rs. 5,000. Within two years of that transaction these defendants were 


able to sell only a portion of that property for a sum of about Rs. 6,000. . 


The Trial Judge himself expressed a doubt as to whether the gist was not 
an--excessive one. In the circumstances, in my opinion, the transaction is 
not binding on the nlaintiffs. If was, however, contended on behalf of the 
respondents (defendants) that the transaction should be regarded as in 
the nature of a settlement or a family arrangemegt. TMere are, however, 
no materials on the record to enable us to uphold the transaction on that 
ground,” ° 


The High Court ene accordingly, decreed the plaintiff’s 
suit for possession, the defendants preferred the present appeal 
to His Majesty in Council. s 


E.. B. Raikes for appellants. 
Respondents unrepresentėd.- 


27th February, 1220; Their Lordships’ judgment. was 
delivered by. 


SIR GEORGE LOWNDES.—Balmukand Thakurdas, a Vaisya 
by caste, died in 1904 possessed of property of the value of, from 
12 to 15 lakhs of rupees. He left surviving him two widows 
and three sons by a Kolatin concubine named Chunna. The 
widows inherited his estate, the three illegitimate sons being 
entitled only.to maintenance. After his death there was litiga- 
tion between the widows, which was eventually settled by a divi- 
sion of the estate between them. It appears to have been part 
of the arrangement then come to that Champabai, the senior 
widow, should be responsible for the maintenance of the ‘llegi- 
timate sons, and on the 18th March, 1906, by a deed of that 
date, she transferred to them absolutely certain "lands of the 
estate valued at Rs» 5,000, in full discharge of their maiùtenance 
rights. Champabai died in 1912, and her co-widow in 1913; 
and Balmukand’s estage,then passed to his reversionary heirs 
nav répresented by the respondents in this ae 2 1223 
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they sued to recover the lands the subgect.of Champabat’s trans= 
fer,.on the gtoynd that the deed was not:-bindiñg “upon them. 
_By this time the greater part of the lands had. been: alienated by 
“the sons and the alienees were, joined with them-ds. défendants: 
to the suit.e The plaintiffs (respondents) Settled -withthe alie- 
nees of a portion of the property (defendants 6—8), and the 
suit proceeded against the sons (appellants 1—-3)., and the other 
alienees Aapperauts 4 and 3). 


~ 


In ihe Courts in India the sons’ right to maintenance. was 
disputed on the ground that they were not dasiputras of Bal- 
mukand. The term dasiputra no doubt originally meant sons 
of a fentale slave, but in Western India, at all events, it has come 
to mean sons by a kept mistress of éne of the lower castes (see 
Rahi and others v. Govinda Valad Teja, and Sadu v. Baiza and 
Genu?), * This doeg not appear to havé been disputed by the 
respondents, the only questions saised being whether Chunna 
was a kept mistress, and in,the case of the lst appellant whether 
Balmukand was his father, These questions, which are matters 
of pure fact, were decided in favour of the appellants by both 
Courts. They also held*concurrently that as*dasiputras the sons 
were entitled to maintenanfe during their lives out of Balmu- 
kand’s estate, and their Lordships have no doubt on the autho- 
rities that this is correct. The only difference between the 
Courts in India was as to the validity of the transfer by Cham- 
pabai. The Subordinate Judge was of opinion that it was a 
fair settlement of the maintenance claim, and as such within 
the competence of the widow, while the Court of Appeal thought 
that it was excessive, and therefore not binding on the rever- 
sioners. As a result of their respective findings the Subordi- 
nate Judge dismissed the respondents’ suit, and the High Court 
decreed it in full. | ° 


On the appeal to His NG a in Council, the TA 
have not appeared, and their Lordships have, therefore, had 
no assistance from counsel on their behalf. 


The Subordinate Judge held that the widew was not bound 
to pay maintenance charges such as these out of the income of 
the estate, and the learned Judges of the High Court appear to 
have acquigsted i in this view, and so far as their Lordships are 
aware there is no authority to the contrary. , The widow during 
her lifetime represents the estate, and Mr. Mayne, in dealing 
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with her’ powers of aliengtion, states that‘‘she certainly cannot 
have less power than the manager of. a Hihdu family” 
(Mayne’s Hindu Law, S.. 634). It has also been established by 

a recent decision of this Board (Ramswmran Prasad v. Shyam. ` 
Kumari’) that a compromise entered into bona fide y a Hindu 
widow which is reasonable and prudent, angi for-the interest. . 
of the estate, is binding upon’ the reversioners: Under these 


‘circumstances their Lordships thinl¥ that the only question in 


: 
$ - 


this appeal is whether the settlement made by ChampaSai with 
the: illegitimate sons was one of this character. Their right _ 
to maintenance was not for the lives‘of the widows only, but 
for their-own lives, and ‘was in effect a charge’ upon the estate 
in--whosoever’s “hands it might be.” It was certainly not ‘un: 
reasonable that a widow belonging to one of ‘the higher: ‘Castes 
should think it best to get rid once ‘for all of the claims of ‘low 
caste -illegitimate sons, and it" has’ not been suggested that the 
settlement was other than bona” fide, In‘ their > Lordships’ 
opinion; therefore, it must be judged merely as a business tran- © 
saction. The ‘estate was a large one, ang the sons had been 
brought up evidently as members of the family: ` The. Subordi= 
nate. Judge, himself a Hindu, thought that Rs. 100 per month 
would have'been a reasonable sum to allow for the maintenance 
of the three sons. The High Court did riot dissent from this 

estimate, and it does not appear to their Lordships to be in any ` 
sense an extravagant one. At the date of the deed the sons 
were ‘all young men with a considerable expectation of life, and 
Rs. 5,000, which is recited’ to be the value of the land transfer- 
réd, would therefore represent less than five years’ purchase ‘of 
their annuity. Their Lordships cannot think that~a settlement 
in full of their claim to maintetiance upon these terms was from 
the point of view of the estate other than a reasonable and pru- 
dent transaction. The High Court seem to have thought: that 
the value of the land was really’ greater than the Rs. 5,000 at 
which it was taken in the déed, but there was no reason why. 
the widow should have understated it, and there is no evidence 
upon which their Lordships could rely to show that it was worth 
more: in the begifining of 1906. It. has, no‘doubt, increased 
largely in value since; but it is obvious-that the prudence of ‘the 
bargain must be judged solely on thë e estimation. of value at the 


date when it-took place. - >- ee gk 


Their Lordships are accordingly of opinion that the trans- 
e fer which the respondents sought by their“ suit to avoid was one 
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within the cqmpetéence of the widow,*and, as a reasonable and no 
= prudent compromise of ah existing claim upon her husband's | Raoji Valad 
- * estate, was binding upon the reversioners. They will, there- upa oles 
`` ‘fore, humbly advise His Majesty that the decree of the High Kunjalal 
Court should be. set aside, and the decree of the Subordinate a 
Judge restored, afd that the respondents should bear the costs | 
both in the High Court ang before this Board. e 


Soficitors for appellants : T. L. Wilson & Co. 








Solicitors for respondents: Br parte. 


K.J.R. R Appeal allowed. 
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eer “ making enquiry for the 
purpose of assessment—If a Cpwt 
—Doetrine of res judicata—Appli- 


pbil®y— Question decided by Court on 
referenc@ by the Income-tax authorities 
—If and, when operate as res judicata 
e —Assessment by Income-tax Officer 
after enquiry—IlIf and when can be vri- 
ed by sucm@eding Officer—Sections 22 
(4) and 23, (4)—Power of Income-tax 
Officer te call for accounts prior to 


eat years—Limits to the exercise of 
such power—Non- production of account 
books by the  asseSsee—Inference 
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adverse to the assessee—Ẹvidence Act, 
„Section 114p Illustratioas (g) and (h). 


———-S. 4 (2)—Remittance from asses- 
see’s foreign business to British India 
‘—Presumption that remittgnee made 
from profits and not from capital— 
Onus of proof—Dehfor to the foreign 
bus®ess—Debtor’s inability to pay the 
debt—Delgor’s land if British India 
taken by the assessee in satisfaction of 
this debt—Land so taken, if taxable as 
foreign profits ii is 


Ss. 10 (2) (vi) and 24-~Number 
of businesses owned by assessee—Depre- 
ciation of machinery used in one busi- 
ness—insufficieney of the profits bf that 
business to cover such depreciation— 

“Right to set off the excess depreciation 
against the profits of the other businesses 
—Interpretation of statates—Pyoviso— 
Effect of, on the Main section 








° S. 43—Undervaluation of opening 
aud closing stocks—Ascertainment of 
real profit’ in case of—Mode of—Rais- 
ing valuation of*closing stock without 
considering simil€r undervaluation of 
opening stock,+Permissibility 


Ss. 23 (2) and 63—Notice to as- 
sessee to produce evidence—Application 
by assessee for adjournment by post or 
telegram—Letter of ‘telegram by the 
Income-tax Officer intimating the grant- 





ing of an adjournment—If amounts to, 


a fresh notice under S. 23 (2) or a 
requisition under section 63 Ss 


S. 34—Action under the section to 
raise the rate of tax—Income-tax Off- 
eer, if bound to re-open the whole as- 
sessment and re-assess the income— 
Scope of the enquiry : 


———-Ss. 40, 42, 48— Company resident 

outside British India—Loan on depo- 
sit by, to company incorporated in Bri- 
tish §ndia—Interest paid’ by latter to 
former on—Assessment to income-tax of 
—Liability of borrowing company in 
British India for—‘‘Agent’’ in Ss. 42 
and 43 of Act—Meaning of—Statute— 
Jnterpretation—‘‘ Deemed to be’? some- 
thing—Meaning of 


S. 6G—Point of law not raisede in 
an applicetion under S. 66 (2)—Power 
of High Court to direct the Commis- 
sioner to refer such questlon—Specific 
Relief Act, S. 45—Ineome-tax Act, S. 4 
(2)—Foreign business—Remittaace of 
money from fgreign business to the 
assessee within British India—Presump- 
tion that remittance is made out of 
profits—Presumption, if rebuttable— 
Onus of proof—Question whether pre- 
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pure fact—Morges borrowed by assessee 
in British India And remitted to the 
foreign business—Subsequent. remittance 


‘of the amount from the foreign business 


to British India—Account books of as- 
sessee honestly maintained in the usual 
course of business showing the remit- 
tances to be capital®and not profitss— 
Rebuttal of preswnption—Character of 
remittance from foreign busimess to 
British ep can be judged by the 
use to which at is put after its receipt. 


Interest—Claim to—Bar by limitation of— 


Justice, 


Principal—Claim to—Bar of—Effect— 
Special contract to pay interest at speci- 
fied ratee—Existence and absence of— 
Distinction between cases of oh 


equity and good conscience— 
Meaning of—Nojth-West Frontier Pro- 
vince Regulation VII ef 1901, S. 28— 
Meaning of expression in—Mortgage— 
Redemption—Equity of—Clog one-Pro® 
visions amounting to—Binding nature 
of, against assign of mortgagor-* English 


Law. . £ Ka 


-4 . 
Land Acquisition Act (I of 1894), S. 18 


Lease—Lessee—Sub-lease’ 


—Refcrence under—Jurisdittion of Civil 
Court in—Nature of and limitseupon— 
Sections 20 and 21 of Aect—Effect— 
Ti Matter’? referred to—Determination 
or consideration of matter other than 
—Jurisdiction as to 


for unexpired 
residue of term by—Assignment of 
term or sub-lease merely—Law appii- 
cable to decision of question as to— 
English Law—lLaw under Transfer of 
Property Act, See. 108 (j)—Contraet 
to. the contrary within meaning of— 
Covenant against assignment subject to 
express power to  underlet—What 
amounts to—Effect of—Assignment— 
Covenant against—Assignment in breach 
of—Effect of—Assignment void merely 
or forfeiture also oecasioned therbby. 


Legal Practitioner—Counsel—Compromise 


of suit—Implied authority as to—Ex- 
press instructions to the contrary— 
Authority in case of—Vakalatnama or 
other express written authority—Prac- 
titioner deriving his authority from— 
Implted authority of, to compromise suit 
—Validity of compromise of guit by 
legal practitioner—Question as to— 
Points t be tonsidered in the case of 
—TInterlocutory application—Counsel 
briefed appear upon—Compromise of 
suit by—Power of—Purdgnashin—Prac- 
titioner employed by—Compromise by 
—Implied power of—O. 23, R. 3—Law- 
ful compromise of suit—Recording of, 
and deerge in accordance with—Court’s 
duty as to—(mpromise yorking sub- 
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stantial injustice—Refusal to record— 
Inherent power as to ; 


Misconduet—Enquiry into —Formu- 
lation of charges—Strict proof thereof 
—WNecessity—Evidence—Mode of taking 
and judging of—Acts amounting to mis- 
eonduct—Notice prejudicial to client— 
Sending of—Fees exorbitant—Stipula- 
tion for—Clients with adverse interests 
—Appearance for 
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Limitation—Adverse® 


S. 13—Unprofessional conduet—Pleader 
accepting brief and acting for a party 
while his exclusive retainer in favour 
of the opposite party was still running 
—Criminal charge against practitioner 
—Charge in nature «f{—What amounts 
to—Precision in statement and strict- 
ness in proof of—Necessity 


1927, cl. 15—-Application for leave to ap- 
peal against decision in a secoud appeal 
—Grounds on whieh leave should be 
granted—Prineiples that should guide 
the Judge in dealing with such appli- 
cations—Leave to appeal limited to 
certain points only—Effeet—Construc- 
tion of a document—If a sufficient 
ground for the grant of leave to appeal. 


possession—Under- 
proprietary right by—Acquisition of, by 
person not originally under-proprietor— 
Assertion of right in judicial proceed- 
ing persisted in subsequently for over 
statutory period—Effect of 


bility—Arts. 134, 140 and 148—Appli- 
cability— Mortgage by  testator—Re- 
demption of—Suit for, by remainderman 
uuder will of mortgagor—Limitation— 
Transfer of mortgaged property’ under 
absolute transfer by mortgagee made 
during lifefime of lHife-tenant—Plea un- 
der Art. 134 based on—Maintainability 
—Applicability of Art. 134—Conditions 
—Bar under Article—Plea of—Appeal 


'—Maintainability for first time in— 


Evidence necessary—Art. 140—Applic&- 
bility to person claiming equity of,re- 
demption—S. 9—Disability after com- 
mencement of limitation—No interrup- 


tion by reason of ae 


—_——S. 19—Petition for grant of*letters 


of administration—Debt due qn pro- 
missory® note executed by the deceased 
—Inglusion of debt in the form of 
valuation filed with the petitidh—If and 


whet operates as a valid agknowledg-e 


ment— Petition for probate by é@xeeutor 

*—Inelusion of such debt in the petitiofi 

—Difference—Petition efor letters « of 

sami mak on t6 the estate of deceased 
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Limitation Act (1908), Art. 48. ° 


Mahomedan—Petition filed “by some 
of his heirs disputing the claim of the 
other heire—Inelusion of debt due by 
the deceased in the form of valuation 
annexed to the petition—If operates as 


time—S#it filed more than twelve years 
after the first mortgage but within 
twelve years of the later mortgage— 
If barred—Hindu Law—Mjnor—Aliega- 
tion by d® facto guardian—Void or 


veidable j m °.. 417 


Art. 143—Scope of—Suit against 
aliênees. in possession Wy reason of for- 


feiture — Applic#bility -e Adimayavana 
tenure iw Malabar—Provision for re» 
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Madras Dt. Municipalities Act, 1920. 











newal after 12 years—A lignation of the 
, Droperties—eSuit for possession based 
upon forfeiture by reason of alienation 
—Linitation—Practice—Second appeal 
—Party putting forward case totally 


Madras District Municipalities Act (V of 


1920)—Election petition—Applleation 
for recount pending—Order granfing— 
Jurisdiction—Proof of miscowtt—Ne- 
eessity—Allegation in affidavit support- 
ing petitjon of cause to suspect original 
count—Sufficienecy of—Revisi n against 
order for _recount—Maintainability— 
Condition—Order rejecting appdicatioy 
for further sgutiny of ballot papers— 
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a valid acknowledgment and that | different to that in the Laver Courts 
against the other heirs sc ao, —Propriety—Alienability of adimaya- 
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vertence and want of reasonable care— private Venefit of the family of the 
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—Defendant’s death pending—Cause of | of ja pe OU ce ajang ec 
action if survives against exeeutor— —Appeal—Question whether a wakf ean 
Probate and Administration Act of be endowed by a non-Muhamniadan— 
1881, S. 89—Effect—Pleadings—Issues e l£ can be allowed to be faised for the 
—Objectionu to plaintiff’s title not taken first time in appeal . 524 
in—Raising of—Perinissibility . 536 
—Art. 181—Redemptivn sni—Preli- 
Art. 89 — Applicability — Hindu minary decree passtd by Appellate Court 
joint family—Manager—Family out- —Second appeal against this decree— 
enti jan and PE La palana aan re second appeal cand wa 
y—Claim by junior member in res- ice, to respondents—Fina g- 
pect of—Limitation—Plea in appeal of missal of second, appeal with costs of 
—When not open—Hindu Law—Adop- respondents*—A ppjication for final de: 
tion—Proof of—Evidence—Will of cree—Starting point of limitation— 
adoptive father reciting adoption— Date of decrewof High Court or Lower 
Value of—Partition—Division in status Appellate, Court _, 207 
—Date of—Discrepancy between wit- Ss 
nesses as to—If fataleto case of such Art, 182 (5)—Step-in-aid of exe- 
division—List of property prepared at Paige r, ne Re atone 
division—Nou-production of, before Tah- clase aoe Rest re ae o e pa 
sildar by adopted son of deceased party 2 kaba =. kan erie iy re 
to division in mutation proceedings— TRUI eave to bid . 
If militates against case of civision— Madras City Municipal Act (IV of 1919), 
Witnesses—Credibility of—Opinion of 5. 110 and Sch. IV, R. 7—Company 
Trial Judge as to—Interference im ap- having no office in the City of Madras 
peal with—Judgment — prior-—Opinion —Transaction of business begun within 
Uae ~ of, in subsequent case— T the city in a vear z taxation through 
ropric . an agent—Abseuce of business in the 
Art.. 120—Deeree against minor rc- eity in the year immediately preceding 
presented by “guardian ad den-—sutt_ | {ht Your, of tation Appleablty of 
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declaration that the decree is invalid on aa F A aa 
account of the -gross negligence of the ie Say s—Construction in favour of 
guardian ad litem—Limitation—Start- © subject .. 337 
ing point .. -849| Madras Court Fees Amendment Act (V 
@_Art. 125—Mortgage by Hindu of 1922), Sch. IL, Art. 17 (1)—Madras 
widoy’s mother—Later mortgage by the fa ee a er oe 
widow herself after her re major- modify a ae ER min a = I 
ity in renewal of it—Suit by rever- ee : 
‘oners for declaration that the aliena- Hindu Religious Endowments Boarj— 
fion is invalid after the widow’s life- Court-fee sPayable 4904 
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Revision againg—Interference in—Con- 
dition—Respondent® to electio? petition 
successful as fesult of recount—Order 
declaring him duly elected—Power of 
Court to make—Rule 12 (2) (a) of 
Election Rul€s—Application by him if 
necessary— Election petition—Party to— 
Chairman of Municifality if a propgr 
—Order making him liable for gosts of 
petition — Validity — Non-joindet—Plea 
made parties—Main- 
tainabili e 


S. 69—Contract by Municipal Coun- 
cil not in conformity with the provisions 
of the section—Enforceability—Suit by 
Municipaé Council on such a contract— 
If sustainable—Auction of right to col- 
lect tolls—Bid by one person—Subse- 
quent petition by him and another that 
the origingl bid was on behalf of both 
the persons—Payment of money by both 


—tLiability of the latter on the contract, 
. 377 


—Estoppel—HEvidenee Act, S. 113 


S. 182 (1)—‘‘Or’’—Effe&t of— 
Municipality, if can proceed, against 
both the owner and oedupier se 
Sch. IV, Appendix As—Warrant— 
Signature of the Chairman pf the 
Municipality — Necessity — Illiterate 
Chairman—Sufficieney of his work— 
Use of facsimile sttmp of ex-Chairman 
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622 


to the warrant by the peons-—Validity | 


of the warrant—Power of distrainer un- 
der the warrant to take away the front 
door of the house—Residence by occu- 


pier of house—If amounts to an 
offence 
Madras Hereditary Village Offices Act 





(III of 1895), $. 18—Suit by village 
carpenter to recover lands attached to 
his office—Decision of Rovenue Court— 
Finality—Correctuess of the decision, 
if can be impeached in Civil Court— 
Decision erroneous—If null and voigd— 
Limitation Act, S. 28—Applicabifity 
to eases under Act III of 1895 a 


S. 23—Order of dismissal of vil- 
lage officer by Revenue Divisional Officer 
—Appeal—Modification. of the order 
into one of suspension for a year—Se- 
cond appeal—Revision—Maintainability 
—Specific Relief Act, S. 42—If exhaust- 
ive e 


Madras Local Bgards Act (XIV of 1920), 


Ss. 60, 235, 237, 238 and Seh. A, Rr. 4 
and 13--Claim of Taluk Board to a 
plot of lAnd under the old Act of 1884 
—Order of Survey Officer aegativing the 
claim—Suit - for- declaration thgt the 
order is wrong by the Union Board— 
Subsequent reconstitution of the Union 
Board under thg new Act of 1920—Main- 
tainability of suit > 
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Mortgage or Charge. 
Madras Village Courts Act (I of 1899), 


S. 52—Moveables—If include crops— 
Attachment of erops by villag@ court— 


Validity—Removal of the crops—Iif 
amounts to an offenee—Indian Penal 
Code, S. 424 ga 


Mahomedan Law—Deed giving propert 


styled a wakf—Nature of—Estate con- 
veyed under—Deed of gift ccnveying 
absolute right to donees—Life-interest 
with remainder to another—Gift of— 
Estate taken under 


Wakf—Invalidity of—Right based 
on—Relinquishment of, by contract for 
valuable consideration—Claim subse- 
quent inconsistent with contract and 
based on invalidity of Wakf—Maintain- 
ability—Estoppel — Practice — Relief— 
Larger right—Claim unfounded for— 
Lesser right to which party entitled— 
Grant of, though not prayed for 


Wakf—Property of—Permanent 
tenure at fixed rent by mutwah of— 
Legal origin for—Presumption of, in 
Kazi’s leave—Propriety—Practice of 
obtaining leave—Obsolete or not—Ap- 
plication for leave or other like fact— 
Evidence of—Absence of—Presump- 
tion of leave in case of—Pyropriety— 
Evidence Act, S. 114—lffect—Long and 
quiet possessiou—dawful title for— 
Origin for—Presumption of—Propriety 
—Conditions “A 


Master and servant—Contract or arrange- 


ment by which the servants are to be 
remunerated by a share in the profits— 
Suit by one of the servants for his 
share of the profits without impleading 
the other servants as parties—Decree, 
if and when can be passed—Objection 
not taken on the ground of non-joinder 
of other servants—Effect on , juris- 
diction of the Court to pass decree in 
such a suite-Power of Appellate Court 
to set aside such a decree passed by the 
Trial Court—Civil Procedure Code, 
5. 99 and O. 1, R. 9 a 


Mesne profits—Decree for possession and 


—Mesne profits up to date of plaintiéf 
obtaining possession—Right to—Plaint 
valuing profits only up to date of Suit 
—Effeft—Civil Procedure Code, S. 2 
(12)—Mesne profits—Computation of— 
Basis true of—Profits which plaintiff 
might have received if he had been in 
possession if a—Decree for mesne pro- 
fits agafost tenant aud person who let 
him „in possession—Joint and several 
decree if a—Ifiability for meme profits 
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undey, of person who let tenayt in pos-. 
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Mortgage or charge—Suit to enforce-s 


Decree for sal@—Execetion right “of 
degree-holdey to the benefits of the decree 
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Mortgage. š 

—Stranger to the suit refusing to be 
bound by the decree—If can intervene 
in the eygeution proceedings—Proper 
remedy 


Mortgage—Deed constituting a—Deed 
merely creating right to obtain regular 
deed of mortgage—Test—Construction 
of deed—Tranusfer of Property Act, 
Ss. 58 and 100 oe 


Mortgaged property—-Possession of 
—Suit for, by purehaser of equity of 
redemption—Mortgagee’s right to resist 
—Mortgage not usufructuary 








Nature of—Anomalous mortgage— 
Combination of simple and usufruectuary 
mortgage—Test—Mortgage of latter 
kind—Default of mortgagors to deliver 
possession to mortgagee—Remedy of lat- 
ter in case of—Right to sue for mort- 
gage money and to decree for sale for 
realisation of same—Transfer of Pro- 
perty Act, Ss. 67, 68, 98 


South Kanara—Warg lands to 
whieh right of holding kumki lands at- 
tached—Usufructuary mortgagee of— 
Improvements on kumki lands effected 
by—Value of—Right on redemption 
to—Contract to the contrary—Im- 
plication of, from agreement express 
in respect of warg property : 

Nuisance—Right of HMdus to conduct 
procession with musie in public -streets 
—Limits to the exercise of such rights 
—Right of Muhammadans to stop music 
inside Hindu temples—Limits to the 
exercise of such rights—General pub- 
lie nuisance i 

Partition Act (VI of 1893), 5. 4— ‘An 
undivided family’’—Meaning of— 
Hindu family divided in status but pos- 
sessed of a dwelling-house not actually 
partitioned—Applicability of the sec- 
tion in 


Penal Code (XLV of 1860), S? 171-D— 
Mens rea—If an essential ingredient .. 


S. 405—Criminal breach of trust— 
Money entrusted to a person—Absence 
of gobligation to pay it at a certain 
date—Mere delay in payment-—tlf 
amownts to misappropriation 

Possession—Crown or its agent—Psgses- 
sion by—Allegation of—Vesting of land 
y Grown in its agent and a direction 
y it tæ him that he should sell it not 
equivalent to rr 


“Practice—Appeal—Suit by purchaser at 
Court anction—Claim of sybrogatioa— 
Decree for the claim and interest for 
tfie perigd &e was in possession as pur- 
chaser and eosts—Appeal only as re- 
gaeds interest and costs decreed without 
questioning the daim of subrogation— 








Maintainability—Right of augtion pur: 
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chaser to interest during fhe period he 
was in possession e ka 





Approbate and reprobate—Dis- 
missal of suits for default—Order of 
restoration conditional on payment of 
costs—Receipt of costs by ie defend- 
ant—Effect—Right of° defendant to ob- 
jecte to the order subsequently—Re¢ceipt 
of costs gander prote*—Effect—Ques- 
tion of fact—Order as te costs distinct 
and independent of the rest of the order 


—Conditional order coupled with exe- 
eutable order—Distinction 
Pleadings—Written statement— 





Plea not put forward in—Hvidence on 
—Consideration of—Propriety ¢ 


>—-Trial Judge—Credibiltty of witnes- 
ses—Finding of fact based on—Inter- 
ference in appeal with—Conditions— 
Onus on appellant—Apfellate *Court— 
Criticism of Lower Court’s judgment— 
Right and duty of—Limits to—Grounds 
of criticism—Specification of—Neces- 
sity e . 


Presidency Tewns 
1909), S. 11 (b)—Dwelling house— 
Rent of the louse paid by the debtor 
—Residence of debtor’s mother, sisters 
and sisters’ children in the house—Deb- 
tor not the lessee or tenant of the 
house—Debtor himselfe employed outside 
the jurisdiction and living with his wife 
there—House, if can be said to be his 
dwelling-house a 


S. 11 (b)—Residence of debtor out- 
side the jurisdiction of High Court-—— 
Dwelling-house within the jurisdiction 
available for his oceupation—Jurisdic- 
tion of High Court to adjudicate the 
debtor as insolvent—Debtor’s motive in 
taking up his residence—HEffect—Sec- 
tion 15 (1)—Debtor’s petition for ad- 
judieation—Allegation of inability to 
pay debts—Misstatement made either 
delibgrately or due to carelessness or to 
an honest mistake—Adjudication on such 
a petition—Valdity 


———Sch. I, Art. 18—Sale under—-Power 
of Insolvency Court to consider the 
validity of the sale aud set it aside or 
confirm it—Power to order delivery of 
possession to auction-purchaser e.. 


Privy Covf&cil—Criminal appeal—Fune- 
tion in—Interference 
Charge-—Statement and explgnafion of 
—Provisions of Code as to—Departuré 
from—No substantial injustice due to— 
No interferenceein case of sais 


Provincial® Insolvency Act (V of 1920), 
S. 27—Discharge—Debtor’s application 
for—Time fixed for—Extension of, be- 
fore order of punulment ipasseù under 





in—Grounds— 


. 137 


. 629° 
solvency Act (III of — 


187 


. 189 


98 


363 


Ve 


` Pigv. Insolvency Act (1920), S. 37. 


S. 43— Power of eCourt—Application for 
extension made after expiry 8f term 
e originally fixed—Ss, 27 (2), 43 (1) of 








Sale—Contract for—Sale pursuant to— 
Vendee under—Rights of, if affected by 
knowledge of contract for sale in favour 
of third paxty after date of his own 
contract and before execution of con- 
veyance in his favour 


Statute—Interpretation—Dxternal evi- 
dence derived from extraneous circum- 
stances—Internal evidence derived from 
statute itself—History—Decisions and 
reasons therefor applying law im dif- 
ferent circumstances in different cegtu- 
ries to countries in different stagest of 
development—lIntention probable of 
Legislature—Consideration of—Pro- 
priety—Words in  statute—Member— 
Person—Females if included in—Cus- 
toms—Continuance unchallenged of, long 
after reason for them has disappeared 
—Wemen—Exclusion of, from public 
offices—Law as to—History of de 

Tariff Act (VIII of 1894), S$. 10—Sale 
of salt-“Payment of price inclusive of 
excise duty to the vendor—Subsequent 
reductiow of duty with effect from a 
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Vizagapatam Agency Rules (Civil Justice). 


date prior to the date of the transaction 
—Refund of portion of amount to the 
vendor by the Government—Réght of 


favour of the other on a certain firm— 
Money realised on hundis left in depo- 
sit with that firm in the name of the 
trusts—Subsequent transfer of the ac- 
counts from the firm to the private busi- 
ness of the person in whose name the 
hundis had been drawn—Adjudication 
of this person as insolvent subsequent 
to this transfer—Relationship between 
the insolvent and -the managing, mem- 
ber of the other branch, whether one 
of debtor and ereditor—Transfer of the 
accounts merely a book adjustment—If 
amounts to a passing of the trust monies 
into the hands of the trustee—Amounts 
not derived from the business in which 
the trust monies were invested—Amounts 
representing rebate of income-tax pafd 
when the trust funds were in depgsit 
with the firm on which the hundis had 
been *issued—Whether constitute the 
trustee’s own property or trust propegty. 


Vizagapatam Agency Rules (Civil Jus- 
tice)—Rule 13 of—Petition to High 
Court *under—Order  allowing*-Privy 
Couygeil appeal from—Right of 
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Act—Civil Procedure Coda, S. 148— the purchaser to claim the amount .. 653 
Effect Š .. 369 | Transfer of Property Act (IV of 1882), 
: Pe S. 6 (a) and (e)—Settlement deed— 
n ae Cae et Contingent interest in corpus on young- 
sory metal Rewer pane gf Amè | feebity af-Vested. nara” gen 
of—Direction in, for distributior® there- income Bitect .. 88 
of among ereditors—Jurisdiction of 
‘ Court as®to—Eifect of annulment of ———S, 53—Fraudulent transfer—Prefer- 
adjudication gang] ence of one creditor to another—Trans- 
fer resulting in, if fraudulent within the 
S. 78, Proviso—'‘Proved’’, mean- section—Stamp Act, S. 36—Document 
ing of—Decree against insolvent and with defective stamp—Admission in evl- 
Official Receiver subsequent to adjudi- dence of—Subsequent objection to its 
eation—F'ormal method of proof not admissibility—Permissibility— 9. 37— 
adopted—Applicability of the proviso. 170 vas of eee saree within 
Registration Act (XVI of 1908), Ss. 17 Charged‘ Gourtfee?? iE a Registra: 
and 49—Apreemeft to gell—If requires tion Act, S. 87—Error in procedure 
zo  registration— Unregistered agreement— within the meaning of—Registration of 
* Admissibility in evidence—Agreement e deed not duly stamped if an .. 59 
` executed by adoptive father to sell’ pro- T 
perties belonging to himself and his = patta—Rights of oes pattadars 
adopted son—Suit for specifie perform- oceupied lands in the District of Tinne- 
anee—Adopted son alsoe impléaded as velly— Resettlement of _1909—Cancella- 
defendant—Issue on the merits framed tion of tree patta—Effect—Standing 
on the pleas raised by the a@opted son— Orders of the Board of Revenue, R. 18. 437 
Finding against the adopted son on this Trust—Constitution of trust funds at the 
issue by the Appellate Court—Second time of partition between two 
appeal—Adopted son, if ean be allowed branches of joint Hindu 
to raise the point tH&t he was not a ne- family—Hundis rawn by _ the 
cessary or proper party to the suit .. 688| managing member of one branch in 
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